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CONTROLUL PUBLIC ASUPRA

ACTIVITATII SISTEMULUI
PENITENCIAR

Oleg RUSU'!

PUBLIC OVERSIGHT
OF THE ACTIVITY OF THE
PENITENTIARY SYSTEM

Oleg RUSU'!

Prezentul articol analizeazd mecanismele de con-
trol public asupra activitdtii sistemului penitenciar,
evidentiind rolul crucial al societatii civile in preveni-
rea torturii si respectarea drepturilor omului. Controlul
public asupra activitdtii autoritdtilor tdrii constituie o
dimensiune esentiald a statului de drept si a democratiei
participative. In domeniul executional-penal, aceastd
functie capdtd o importantd sporitd, dat fiind caracterul
inchis al institutiilor penitenciare si riscurile inerente
de incdlcare a drepturilor fundamentale ale persoanelor
private de libertate. Necesitatea instituirii unor meca-
nisme eficiente de control public derivd din standar-
dele internationale in materie de drepturi ale omului,
in special din obligatia statelor de a preveni tortura si
tratamentele inumane sau degradante. Asa cum sub-
liniazd doctrina modernd, transparenta mediului pri-
vativ de libertate este singura garantie reald impotriva
tratamentelor inumane. In acest context se remarcd
faptul ca sistemul penitenciar, prin natura sa ,inchisd”,
prezintd riscuri sporite de abuz de putere si incdlcare
a demnitdtii umane. Astfel, controlul exercitat de socie-
tatea civild nu reprezintd doar o optiune democraticd, ci
o0 necesitate imperativd pentru legitimitatea procesului
de reeducare.

Cuvinte-cheie: sistem penitenciar, control pu-
blic, societate civild, drepturile detinutilor, conditii de
detentie, transparentd institutionald.

This article analyzes the mechanisms of public over-
sight of the penitentiary system’s activity, highlighting
the crucial role of civil society in preventing torture
and ensuring respect for human rights. According to
the author, public oversight of state authorities’ activ-
ity represents an essential dimension of the rule of law
and participatory democracy. In the field of criminal en-
forcement, this function acquires increased importance
given the closed nature of penitentiary institutions and
the inherent risks of violations of the fundamental rights
of persons deprived of liberty. The need to establish ef-
fective mechanisms of public oversight derives from in-
ternational human rights standards, particularly from
the obligation of states to prevent torture and inhuman
or degrading treatment. As modern doctrine empha-
sizes, transparency within places of detention is the
only real guarantee against inhuman treatment. In this
context, it is noted that the penitentiary system, by its
very “closed” nature, presents increased risks of abuse
of power and violations of human dignity. Therefore,
oversight exercised by civil society represents not only a
democratic option, but also an imperative necessity for
the legitimacy of the rehabilitation process.

Keywords: penitentiary system, public oversight,
civil society, prisoners’ rights, detention conditions, in-
stitutional transparency.

INTRODUCERE

Formarea societatii civile si construi-
rea statului de drept in Republica Moldova
actualizeaza problematica exercitarii con-
trolului public in toate sferele vietii stata-
le. Acesta reprezinta o forma de control
social exercitat de cetateni si organizatii

INTRODUCTION

The development of civil society and
the construction of the rule of law in the
Republic of Moldova bring renewed atten-
tion to the issue of exercising public over-
sight in all spheres of state activity. This
represents a form of social oversight exer-
cised by citizens and civil society organiza-
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ale societatii civile asupra activitatii
autoritatilor publice. Controlul public
indeplineste un rol important in consoli-
darea legalitatii, iar eficienta sa reprezin-
ta un indicator semnificativ al nivelului de
dezvoltare a statului de drept si al gradu-
lui de implicare a cetatenilor in procesele
de guvernare. In acest sens, se observa o
crestere a relevantei controlului exerci-
tat de cetateni asupra multor domenii ale
activitatii statului.

In prezent, sistemul executional-
penal traverseaza un amplu proces de re-
formare. Una dintre directiile principale ale
acestei reforme consta in perfectionarea
cooperarii cu institutiile societatii civile si
crearea conditiilor necesare pentru exer-
citarea controlului public asupra activitatii
sistemului executional-penal. Totodata,
accentul principal al participarii societatii
la activitatea institutiilor si organelor care
executa pedeapsa privativa de libertate
este pus pe respectarea drepturilor si in-
tereselor legitime ale persoanelor condam-
nate.

In baza procedurii prevazute de
legislatia Republicii Moldova, organizatiile
obstesti nu doar participa la procesul de
corectare a persoanelor condamnate,
ci si exercita controlul asupra activitatii
institutiilor si organelor care executa pe-
depse. Astfel, activitatea administratiei

se afla sub controlul organizatiilor
internationale, structurilor statului si
societatii.

Valoarea si importanta deosebita a
controlului public consta in faptul ca aces-
ta este exercitat de formatiuni ale societatii
care nu sunt legate prin relatii de solida-
ritate departamentald sau corporativa,
ceea ce 1i sporeste considerabil eficienta
si obiectivitatea. Controlul public in siste-
mul executional-penal reprezinta un mij-
loc de realizare a drepturilor si libertatilor
cetatenilor stabilite prin lege. Scopul con-
trolului public in prezent este cresterea
eficientei executarii pedepselor penale,
imbunatatirea procesului de administrare
a institutiilor si organelor care le executa,
consolidarea legalitatii si ordinii de drept
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tions over the activity of public authorities.
Public oversight plays an important role in
strengthening legality, and its effectiveness
represents a significant indicator of the lev-
el of development of the rule of law and the
degree of citizens’ involvement in govern-
ance processes. In this regard, there is an
increasing recognition of the relevance of
oversight exercised by citizens over many
areas of state activity.

At present, the criminal enforcement
system is undergoing an extensive reform
process. One of the main directions of this
reform consists in improving cooperation
with civil society institutions and creating
the necessary conditions for the exercise
of public oversight over the activity of the
criminal enforcement system. At the same
time, the main focus of society’s partic-
ipation in the activity of institutions and
bodies responsible for executing custodial
sentences is placed on ensuring respect for
the rights and legitimate interests of con-
victed persons.

Under the procedure established by
the legislation of the Republic of Moldova,
public organizations not only participate in
the rehabilitation process of convicted per-
sons, but also exercise oversight over the
activity of institutions and bodies respon-
sible for the execution of sentences. Thus,
the activity of the administration is subject
to oversight by international organizations,
state structures, as well as by society.

The particular value and importance
of public oversight lie in the fact that it is
exercised by entities of society that are not
bound by relations of departmental or cor-
porate solidarity, which considerably en-
hances its effectiveness and objectivity.

Public oversight within the criminal
enforcement system represents a means
of implementing the rights and freedoms
of citizens established by law. The purpose
of public oversight at present is to increase
the efficiency of the execution of criminal
penalties, improve the management pro-
cess of the institutions and bodies respon-
sible for their execution, strengthen legali-
ty and the rule of law among both staff and
convicted persons, as well as identify and
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in randul personalului si persoanelor con-
damnate, precum si identificarea si elimi-
narea deficientelor constatate in activita-
tea institutiilor de corectie.

Controlul public in institutiile si or-
ganele care executa pedeapsa penala pri-
vativa de libertate contribuie la democra-
tizarea statului. Acest lucru se realizeaza
prin ,transparenta” activitatii institutiilor
de corectie pentru reprezentantii
organizatiilor obstesti si mass-media, pre-
cum si pentru cetateni.

METODE SI MATERIALE APLICATE

Metodologia prezentei cercetari in-
clude o analiza detaliata a principiilor juri-
dice ale realizarii controlului public, a bazei
doctrinare si normative a temei respective,
precum si a practicii judiciare existente.
Pe langa analiza, sunt utilizate activ me-
tode stiintifice generale precum inductia,
deductia si sinteza, fiind aplicate, de aseme-
nea, procedee ale logicii formale si metodele
sistemico-structurala si comparativa.

DISCUTII SI REZULTATE OBTINUTE

In doctrina, controlul public este de-
finit ca: ,ansamblul mecanismelor prin care
societatea civila verifica conformitatea
activitatii autoritatilor cu legea si standar-
dele drepturilor omului” [1, p. 67]. Proble-
matica controlului public asupra activitatii
sistemului penitenciar se inscrie in sfera
preocuparilor fundamentale ale statului
de drept, fiind strans legata de garantarea
drepturilor si libertatilor fundamentale ale
omului. Specificul institutiilor penitenci-
are caracterizate prin izolare, opacitate
institutionala si raporturi de putere asime-
trice impune instituirea unor mecanisme
eficiente de supraveghere externa.

Controlul public asupra locurilor de
detentie este consacrat implicit si explicit
in mai multe instrumente internationale.
Un rol fundamental il joaca cele adoptate
sub egida Organizatiei Natiunilor Unite si a
Consiliului Europei.

Astfel, Protocolul Optional la Conven-
tia ONU impotriva torturii si altor trata-
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eliminate deficiencies identified in the ac-
tivity of correctional institutions.

Public oversight within institutions
and bodies responsible for the execution
of custodial criminal sentences contributes
to the democratization of the state. This is
achieved through the “transparency” of the
activity of correctional institutions toward
representatives of public organizations, the
media, and interested citizens.

METHODS AND MATERIALS APPLIED

The methodology of the present re-
search includes a detailed analysis of the
legal principles governing the exercise of
public oversight, the doctrinal and nor-
mative basis of the subject under analy-
sis, as well as the existing judicial practice.
In addition to analysis, general scientific
methods such as induction, deduction, and
synthesis are actively used, alongside for-
mal logic procedures, as well as system-
ic-structural and comparative methods.

DISCUSSIONS AND RESULTS OBTAINED

In legal doctrine, public oversight
is defined as: “the totality of mechanisms
through which civil society verifies the
compliance of the authorities’ activity with
the law and human rights standards” [1, p.
67].

The issue of public oversight over
the activity of the penitentiary system falls
within the sphere of the fundamental con-
cerns of the rule of law, being closely linked
to the guarantee of fundamental human
rights and freedoms. The specific nature of
penitentiary institutions, characterized by
isolation, institutional opacity, and asym-
metric power relations, requires the estab-
lishment of effective mechanisms of exter-
nal supervision.

Public oversight over places of deten-
tion is implicitly and explicitly enshrined in
several international instruments. A funda-
mental role is played by those adopted un-
der the auspices of the United Nations and
the Council of Europe.

Thus, the Optional Protocol to the
UN Convention against Torture and Other
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mente sau pedepse crude, inumane sau de-
gradante (OPCAT) [2] instituie o arhitectura
duala de control:

- Subcomitetul ONU pentru preveni-
rea torturii (SPT);

- Mecanismele nationale de prevenire
(MNP).

Conform art. 18 OPCAT, statele
sunt obligate sa garanteze independenta
functionala a MNP si participarea unor
expertiindependenti,inclusivreprezentanti
ai societatii civile [3, p. 23].

Ansamblul de reguli minime pentru
tratamentul detinutilor (Regulile Nelson
Mandela) consacra principiul transparentei
si al supravegherii externe, subliniind ca
detentia trebuie sa fie supusa unui control
independent. In acest sens, se prevede in
mod expres necesitatea unor inspectii re-
gulate independente (Regula 83) si acce-
sul deplin al organelor de monitorizare la
informatii (Regula 84). Aceste standarde
consacra controlul extern ca o garantie
structurala impotriva relelor tratamente.

La nivel european, Conventia Euro-
peand a Drepturilor Omului (CEDO) [5]
(art. 3 si art. 13) si activitatea Comitetului
European pentru Prevenirea Torturii (CPT)
[6] stabilesc standarde detaliate privind
tratamentul detinutilor si necesitatea mo-
nitorizarii externe. CPT efectueaza vizi-
te periodice si ad-hoc, formuland reco-
mandari statelor membre. Rapoartele CPT
privind Republica Moldova [7] evidentiaza
atat progresele realizate, cat si deficientele
persistente, inclusiv necesitatea combate-
rii violentei intre detinuti si consolidarea
mecanismelor de control.

De mentionat ca CtEDO a dezvoltat o
jurisprudenta constanta privind obligatiile
statelor in materia detentiei. De exemplu,
in cauza Shishanov c. Republicii Moldova,
Curtea a retinut ca deficientele sistemi-
ce indica lipsa unui control efectiv asupra
conditiilor de detentie, iar lipsa unei mo-
nitorizari eficiente contribuie la impunitate

(8]

In Republica Moldova, controlul pu-
blic asupra locurilor de detentie este rea-
lizat, in principal, prin intermediul Meca-
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Cruel, Inhuman or Degrading Treatment or
Punishment (OPCAT) [2] establishes a dual
oversight architecture:

- the UN Subcommittee on Preven-
tion of Torture (SPT);

- National Preventive Mechanisms
(NPMs).

According to Article 18 of OPCAT,
states are obliged to guarantee the func-
tional independence of NPMs and the par-
ticipation of independent experts, includ-
ing representatives of civil society [3, p. 23].

The Standard Minimum Rules for the
Treatment of Prisoners (the Nelson Mandela
Rules) enshrine the principle of transpar-
ency and external supervision, emphasiz-
ing that detention must be subject to in-
dependent oversight. In this regard, they
expressly provide for the necessity of reg-
ular independent inspections (Rule 83) and
full access of monitoring bodies to infor-
mation (Rule 84).

These standards establish external
oversight as a structural safeguard against
ill-treatment.

At the European level, the European
Convention on Human Rights (ECHR) [5]
(Article 3 and Article 13), as well as the ac-
tivity of the European Committee for the
Prevention of Torture (CPT) [6], establish
detailed standards regarding the treatment
of detainees and the necessity of external
monitoring. The CPT conducts periodic
and ad hoc visits, issuing recommendations
to member states. CPT reports concerning
the Republic of Moldova [7] highlight both
the progress achieved and the persistent
deficiencies, including the need to combat
violence among detainees and strengthen
oversight mechanisms.

It should be noted that the European
Court of Human Rights (ECtHR) has devel-
oped consistent case law regarding states’
obligations in matters of detention. For ex-
ample, in the case of Shishanov v. the Re-
public of Moldova, the Court held that sys-
temic deficiencies indicate the absence of
effective oversight of detention conditions,
while the lack of efficient monitoring con-
tributes to impunity [8].

In the Republic of Moldova, public
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nismului National de Prevenire a Torturii
(MNPT), instituit in baza Legii nr. 52,/2014
cu privire la Avocatul Poporului (Ombuds-
man) [9]. Mecanismul National de Preve-
nire a Torturii (MNPT) functioneaza prin
intermediul Avocatului Poporului si Consi-
liului pentru prevenirea torturii (CpPT).

Consiliul pentru prevenirea torturii
(CpPT), parte a acestui mecanism, include
membri ai societatii civile si efectueaza vi-
zite neanuntate in institutiile de detentie,
formuland recomandari pentru autoritati.
Activitatea acestuia vizeaza identifica-
rea riscurilor de tortura si imbunatatirea
conditiilor de detentie. Rapoartele pe mar-
ginea vizitelor sunt facute publice, iar reco-
mandarile adresate autoritatilor au menirea
de a ameliora situatia detinutilor. Controlul
public exercitat de societatea civila repre-
zinta o forma de participare a cetatenilor
la administrarea justitiei penale, constitu-
ind totodata un instrument de prevenire a
abuzurilor si consolidare a transparentei
institutionale.

Literatura de specialitate subliniaza
ca lipsa transparentei in activitatea sis-
temului penitenciar favorizeaza aparitia
abuzurilor si tratamentelor inumane sau
degradante [10, p. 145]. In acelasi sens, au-
torii din spatiul est-european evidentiaza
caracterul insuficient dezvoltat al meca-
nismelor de control public si dependenta
acestora de vointa autoritatilor statale [11,
p. 407-408].

In stiinta juridica, in prezent exista o
serie de opinii cu privire la controlul public
asupra activitatii sistemului penitenciar.
Majoritatea cercetatorilor e de parere ca
controlul public este necesar pentru rea-
lizarea deplina a drepturilor si libertatilor
persoanelor condamnate, pentru preveni-
rea torturii si tratamentelor inumane apli-
cate acestora.

Bunaoara, V. Fiodorov in lucrarea sa
»Controlul public asupra activitatii siste-
mului penitenciar ca forma de interactiune
a societatii civile cu statul”, a formulat
definitia sintagmei control public asupra
activitatii statale atat in sens restrans, cat
siin sens larg. In sens restrans, prin control
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oversight over places of detention is car-
ried out primarily through the Nation-
al Preventive Mechanism against Torture
(NPM), established under Law No. 52/2014
on the People’s Advocate (Ombudsman) [9].

The National Preventive Mechanism
against Torture (NPM) operates through
the People’s Advocate and the Council for
the Prevention of Torture (CPT Council).

The Council for the Prevention of Tor-
ture (CPT Council), as part of this mecha-
nism, includes members of civil society and
conducts unannounced visits to detention
institutions, issuing recommendations
to the authorities. Its activity is aimed at
identifying risks of torture and improving
detention conditions. The reports issued
following such visits are made public, and
the recommendations addressed to the au-
thorities are intended to improve the situ-
ation of detainees.

Public oversight exercised by civil
society represents a form of citizen par-
ticipation in the administration of criminal
justice, while also constituting an instru-
ment for preventing abuses and strength-
ening institutional transparency.

Specialized literature emphasizes
that the lack of transparency in the activity
of the penitentiary system encourages the
occurrence of abuses and inhuman or de-
grading treatment [10, p. 145]. In the same
vein, authors from the Eastern European
academic space highlight the insufficient-
ly developed nature of public oversight
mechanisms and their dependence on the
will of state authorities [11, pp. 407-408].

In legal scholarship, there are cur-
rently a number of opinions regarding pub-
lic oversight over the activity of the peni-
tentiary system. Most researchers consider
public oversight necessary for the full real-
ization of the rights and freedoms of con-
victed persons and for the prevention of
torture and inhuman treatment applied to
them.

For instance, V. Fedorov, in his work
“Public Oversight over the Activity of the
Penitentiary System as a Form of Interac-
tion between Civil Society and the State”,
formulated a definition of the concept of
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public asupra activitatii statului se intelege
activitatea institutiilor corespunzatoare ale
societatii civile orientata spre asigurarea
realizarii parametrilor normativ stabiliti ai
interactiunii dintre societate si stat, prin
constatarea  (identificarea) respectarii
efective a normelor juridice de catre or-
ganele statului si prin limitarea abaterilor
constatate. In sens larg, acesta reprezinta
totalitatea formelor, principiilor, metode-
lor si mijloacelor prin care societatea ci-
vila influenteaza statul (puterea) pentru
a asigura indeplinirea de catre acesta a
obligatiilor sale fata de societate [12, p. 7].

Potrivit autorului M. Fedotov, la ca-
racterizarea controlului public se va porni
de la ideea ca acesta reprezinta o zona sen-
sibila pentru orice stat modern. Acest tip
de control constituie o forma speciala de
reactie a societatii la procesele care au loc
in sfera public-juridica, in cadrul careia toti
subiectii urmaresc realizarea binelui co-
mun, insa adesea interpreteaza acest bine
in mod diferit si considera necesar sa il
atinga prin metode si mijloace diferite [13].

O asemenea situatie contribuie la for-
marea unui camp stabil de competitie in-
tre stat si societatea civila, intrucat ambele
pretind in egala masura rolul de reprezen-
tant al intereselor generale. Acest fapt, pe
de o parte, accelereaza progresul, iar pe
de alta parte creeaza anumite probleme si
dificultati.

Astfel, drept exemplu al consecintelor
negative poate fi mentionat faptul ca con-
trolul public, generand o situatie de con-
flict, provoaca aparitia unor noi obstacole
pentru participarea cetatenilor activi la ad-
ministrarea treburilor statului. In practica
apar situatii in care un organ sau o persoa-
na oficiala incearca ,sa ascunda anumite
fapte sau aspecte ale unei probleme deve-
nite acute, iar societatea civila, dimpotriva,
incearca sa utilizeze toate cheile, uneori nu
pe deplin legale, pentru a obtine acces la
informatiile care o intereseaza” [13].

Totusi, beneficiile aplicarii controlu-
lui public in practica administrarii statului
sunt mult mai mari decat posibilele re-
zultate negative ale raspandirii sale largi.
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public oversight over state activity both
in a narrow and a broad sense. In the nar-
row sense, public oversight over state ac-
tivity is understood as the activity of the
corresponding institutions of civil society
aimed at ensuring the implementation of
the normatively established parameters of
interaction between society and the state,
through identifying the effective compli-
ance of state bodies with legal norms and
limiting the deviations identified. In the
broad sense, it represents the totality of
forms, principles, methods, and means
through which civil society influences the
state (government) in order to ensure the
fulfillment of its obligations toward society
[12, p. 7].

According to the author M. Fedotov,
the characterization of public oversight
must begin from the idea that it represents
a sensitive area for any modern state. This
type of oversight constitutes a special form
of society’s reaction to the processes tak-
ing place within the public-legal sphere, in
which all subjects pursue the achievement
of the common good, although they often
interpret this good differently and consider
it necessary to achieve it through different
methods and means [13].

Such a situation contributes to the
formation of a stable field of competition
between the state and civil society, since
both equally claim the role of representa-
tive of the general interest. This fact, on the
one hand, accelerates progress, and on the
other hand creates certain problems and
difficulties.

Thus, as an example of negative con-
sequences, it may be noted that public
oversight, by generating a situation of con-
flict, creates new obstacles to the partici-
pation of active citizens in the administra-
tion of state affairs. In practice, situations
arise in which a body or official attempts
“to conceal certain facts or aspects of a
problem that has become acute, while civ-
il society, on the contrary, attempts to use
all available means, sometimes not entirely
lawful, in order to gain access to the infor-
mation of interest to it” [13].

Nevertheless, the benefits of applying
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Acest conflict poate fi considerat util, de-
oarece permite atingerea cu o eficienta mai
mare a unor obiective de interes public, in-
clusiv garantarea protectiei drepturilor si
libertatilor omului si cetiteanului. In plus,
controlul public presupune o analiza atenta
a tuturor aspectelor activitatii desfasurate
de autoritatile publice, inclusiv verificarea
actelor juridice emise de organele compe-
tente si a deciziilor adoptate de acestea. In
cele din urma, acest lucru permite preveni-
rea eventualelor incalcari chiar inainte de
producerea unor prejudicii.

Autorii D. Saporev si P. Ippolitov
mentioneaza ca controlul public reprezinta
un tip de activitate de control a carui par-
ticularitate principala consta in faptul ca
subiectii sai nu dispun de competente de
autoritate, iar exercitarea acestuia nu este
obligatorie [14]. In opinia autorului P. Ka-
banov, controlul public reprezinta un in-
strument al politicii de stat de combatere a
coruptiei. In acest context, el indeplineste
o functie importanta, deoarece permite
monitorizarea nivelului coruptiei in orga-
nele autoritatii publice, adoptarea masuri-
lor de neutralizare a acesteia si elaborarea
unor mecanisme de combatere [15, p. 85].

Abordarile prezentate privind
intelegerea si interpretarea controlului pu-
blic permit caracterizarea acestuia ca un
institut juridic complex si important, care
ofera posibilitati si instrumente pentru re-
alizarea unui numar semnificativ de obiec-
tive de interes public. Utilizand activitatea
voluntara a cetatenilor si a organizatiilor
publice ca motor al progresului, acest
tip de control se opune in mod eficient
coruptiei, permitand prevenirea si depis-
tarea incalcarilor legii, precum si a drep-
turilor si libertatilor omului si cetateanului.
In ansamblu, el poate fi considerat un
mijloc eficient de perfectionare a meca-
nismului administratiei publice. Aceste
circumstante confirma necesitatea si ac-
tualitatea ridicata a acestui tip de control
in conditiile juridice contemporane. Astfel,
controlul public asupra activitatii organe-
lor statului asigura functionarea, in dome-
niul administratiei publice, a unui complex
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public oversight in the practice of state ad-
ministration are far greater than the pos-
sible negative results of its widespread ap-
plication. This conflict may be regarded as
beneficial, since it allows the more efficient
achievement of objectives of public inter-
est, including guaranteeing the protection
of human and civil rights and freedoms.
Moreover, public oversight involves a thor-
ough analysis of all aspects of the activity
carried out by public authorities, including
the verification of legal acts issued by com-
petent bodies and the decisions adopted
by them. Ultimately, this makes it possible
to prevent potential violations even before
damage occurs.

Authors D. Saporev and P. Ipolitov
state that public oversight represents a
type of oversight activity whose main char-
acteristic lies in the fact that its subjects do
not possess authoritative powers and that
its exercise is not mandatory [14].

In the opinion of the author P. Ka-
banov, public oversight represents an in-
strument of the state anti-corruption
policy. In this context, it performs an im-
portant function, as it enables the monitor-
ing of the level of corruption within public
authorities, the adoption of measures for
its neutralization, and the development of
anti-corruption mechanisms [15, p. 85].

The approaches presented regarding
the understanding and interpretation of
public oversight make it possible to char-
acterize it as a complex and important legal
institution, which provides opportunities
and instruments for achieving a significant
number of objectives of public interest. By
using the voluntary activity of citizens and
public organizations as a driving force of
progress, this type of oversight effectively
opposes corruption and allows for the pre-
vention and detection of violations of the
law, as well as of human and civil rights and
freedoms. Overall, it may be considered an
effective means of improving the mecha-
nism of public administration. These cir-
cumstances confirm the necessity and high
relevance of this type of oversight within
the contemporary legal framework.

Thus, public oversight over the activ-
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de norme si institutii sociale care trebuie
sa indeplineasca un rol stabilizator si de le-
gatura intre politica in domeniul executarii
pedepselor si legislatia executional-penala,
intrucat acestea fixeaza strategia activitatii
statului in domeniul respectiv.

Ordineasi calitatea interactiunii orga-
nelor penitenciare cu organizatiile obstesti
joaca un rol important in functionarea in-
tregului sistem. Principalul document ju-
ridic care reglementeaza aceste relatii la
nivel international il constituie Regulile
europene pentru penitenciare. In punctul
53 este prezentata o descriere detaliata a
acestui proces.

Regula 88 a Ansamblului de reguli
minime ale Natiunilor Unite pentru trata-
mentul detinutilor (Regulile Nelson Mande-
la) prevede ca organizatiile obstesti trebu-
ie ,implicate ori de cate ori este posibil in
cooperarea cu personalul penitenciar” [4].
Aceasta recomandare nu are doar un ca-
racter declarativ, ci evidentiaza importanta
semnificativa a studierii diferitelor modele
de control public in domeniul penitenciar.

Inspectarea permanenta a institutiilor
penitenciare reprezinta un instrument efi-
cient de control al respectarii standardelor
stabilite. O atentie deosebita este acordata
problemelor medicale, procesului de in-
struire si respectarii drepturilor persoane-
lor condamnate.

De mentionat ca organizatiile negu-
vernamentale din Republica Moldova au
evidentiat in acest sens probleme precum:
lipsa accesului neingradit la toate spatiile
de detentie; imposibilitatea realizarii
unor interviuri confidentiale cu detinutii;
influenta administratiei penitenciare asu-
pra procesului de monitorizare. De exem-
plu, raportul ,Evaluarea mecanismului de
prevenire si combaterea relelor tratamente
in sistemul penitenciar din Republica Mol-
dova” (2022) [17] indica asupra faptului ca
vizitele sunt adesea anuntate in prealabil,
ceea ce compromite caracterul obiectiv al
constatarilor.

Este important ca toti cetatenii, in-
diferent de sex, rasa, nivel de venit sau
nationalitate, sa aiba acces egal la exerci-
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ity of state bodies ensures, within the field
of public administration, the functioning of
a complex of social norms and institutions
that must fulfill a stabilizing and connect-
ing role between penal enforcement policy
and criminal enforcement legislation, since
these establish the strategy of state activity
in the respective field.

The order and quality of interaction
between penitentiary bodies and public or-
ganizations play an important role in the
functioning of the entire system. The main
legal document regulating these relations
at the international level is represented by
the European Prison Rules. Rule 53 provides
a detailed description of this process.

Rule 88 of the United Nations Stand-
ard Minimum Rules for the Treatment of
Prisoners (the Nelson Mandela Rules) pro-
vides that public organizations should be
“involved whenever possible in coopera-
tion with prison staff” [4]. This recommen-
dation is not merely declaratory in nature,
but highlights the considerable importance
of studying different models of public over-
sight in the penitentiary field.

The continuous inspection of peni-
tentiary institutions represents an effec-
tive instrument for monitoring compliance
with established standards. Particular at-
tention is paid to medical issues, the edu-
cational process, and respect for the rights
of convicted persons.

It should be noted that non-govern-
mental organizations in the Republic of
Moldova have highlighted problems such
as: the lack of unrestricted access to all
detention spaces; the impossibility of con-
ducting confidential interviews with de-
tainees; and the influence of the peniten-
tiary administration over the monitoring
process. For example, the report “Assess-
ment of the Mechanism for the Prevention
and Combating of IlI-Treatment within the
Penitentiary System of the Republic of Mol-
dova” (2022) [17] indicates that visits are of-
ten announced in advance, which compro-
mises the objective nature of the findings.

It is important that all citizens, re-
gardless of gender, race, income level, or
nationality, have equal access to the exer-
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tarea controlului public. In acelasi timp,
nimeni nu are dreptul sa exercite presiuni
asupra unui cetatean pentru a-1 constrange
sa participe sau sa nu participe la realizarea
functiilor de control.

Totodata, in procesul exercitarii con-
trolului public, subiectii acestui tip de ac-
tivitate trebuie sa evite crearea unor ob-
stacole nejustificate pentru activitatea
organelor si institutiilor sistemului peni-
tenciar. De exemplu, subiectii controlului
nu trebuie sa incalce regimul sau sa contri-
buie la aparitia unor conditii care ar putea
face posibile diferite incalcari. Este necesar
sa se evite influentele negative asupra do-
meniului analizat.

Dupa cum se remarca in mod corect
in doctrina, ,conditia obligatorie pentru
functionarea eficienta a controlului public
este armonizarea intereselor (prioritatilor)
statului si ale societatii civile” [18, p. 12].
Aceasta inseamna ca subiectii activitatii de
control si organele sistemului penitenciar
trebuie sa stabileasca relatii de parteneriat,
al caror scop principal este imbunatatirea
eficientei realizarii functiilor publice, pre-
cum si protectia drepturilor si libertatilor
cetatenilor.

Subiectii care exercita contro-
lul public trebuie sa actioneze indepen-
dent de organele de stat si de autoritatile
administratiei publice locale, avand auto-
nomie in activitatea lor. O importanta de-
osebita o are procedura de constituire a
organelor de control public, prin care tre-
buie exclusa orice posibilitate de numire in
functii ce tin de aceste organe pe baza cri-
teriului loialitatii fata de autoritati.

Nerespectarea principiului
independentei pune in pericol ,esenta
publica” a controlului, impiedica egalita-
tea cetatenilor in privinta participarii la
activitatile de control si creeaza riscul unor
infractiuni de coruptie si al abuzurilor din
partea unor subiecti lipsiti de integritate.
Mentionam ca eficienta controlului public
este adesea impiedicata de probleme de
natura financiara, deoarece o astfel de acti-
vitate, precum si atragerea unor specialisti
de inalta calificare, necesita resurse finan-
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cise of public oversight. At the same time,
no one has the right to exert pressure on a
citizen in order to compel them to partic-
ipate or not participate in oversight activ-
ities.

At the same time, in the process of
exercising public oversight, the subjects
of this type of activity must avoid creating
unjustified obstacles to the activity of the
bodies and institutions of the penitentia-
ry system. For example, oversight subjects
must not violate the regime or contribute
to the creation of conditions that could
facilitate violations. Negative influences
upon the analyzed field must be avoided.

As correctly noted in legal doctrine,
“the mandatory condition for the effective
functioning of public oversight is the har-
monization of the interests (priorities) of
the state and civil society” [18, p. 12]. This
means that the subjects of oversight activ-
ity and the bodies of the penitentiary sys-
tem must establish partnership relations,
the primary purpose of which is improving
the efficiency of the performance of public
functions, as well as protecting the rights
and freedoms of citizens.

The subjects exercising public over-
sight must act independently from state
bodies and local public administration au-
thorities, maintaining autonomy in their
activity.

Particular importance is attached to
the procedure for establishing public over-
sight bodies, through which any possibil-
ity of appointment to such bodies on the
basis of loyalty to the authorities must be
excluded.

Failure to comply with the principle
of independence endangers the “public
essence” of oversight, impedes equality of
citizens in participation in oversight activ-
ities, and creates the risk of corruption of-
fenses and abuses committed by subjects
lacking integrity.

We note that the effectiveness of
public oversight is often hindered by finan-
cial issues, since such activity, as well as the
involvement of highly qualified specialists,
requires significant financial resources.

The transparency of the results of
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ciare semnificative.

O importanta principiala o are
transparenta  rezultatelor  controlului
public. Informatiile privind rezultate-

le activitatii subiectilor analizati demon-
streaza clar ce actiuni concrete au fost
intreprinse pentru protejarea intereselor
societatii, care a fost reactia autoritatilor si
daca observatiile si propunerile formulate
de subiectii controlului public au fost luate
in considerare in mod adecvat.

Subiectii controlului public trebuie
sa respecte strict cerintele actelor norma-
tive care reglementeaza activitatea lor. Ei
nu trebuie sa admita incalcarea drepturilor
si libertatilor altor participanti la relatiile
sociale. Obiectivitatea, in contextul anali-
zat, caracterizeaza capacitatea subiectilor
controlului de a oferi o evaluare indepen-
denta si adecvata realitatii, care nu depin-
de de factori externi sau subiectivi si este
libera de constrangeri ori influente ale
unor terte parti, inclusiv de orice forme de
dependenta financiara.

Credibilitatea rezultatelor controlu-
lui public este asigurata, inclusiv, prin di-
versitatea formelor activitatii de control.
Persoana imputernicita sa reprezinte soci-
etatea in relatiile cu autoritatile, organele si
functionarii acestora trebuie sa fie capabila
sa utilizeze diferite forme de control, adec-
vate circumstantelor si conditiilor ce tin de
realitatile juridice existente.

CONCLUZII

Cu cat societatea civila dispune de
mai multe competente de control, cu cat
institutiile sistemului penitenciar sunt mai
accesibile controlului public, si cu cat statul
intervine mai putin in acest tip de activita-
te al societatii civile, cu atat un asemenea
stat este mai democratic, mai social si mai
echitabil in raport cu societatea. Controlul
public exercitat de societatea civila repre-
zinta o componenta indispensabila a siste-
mului de protectie a drepturilor omului in
mediul penitenciar. Desi Republica Moldo-
va dispune de un cadru normativ compati-
bil cu standardele internationale, eficienta
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public oversight is of fundamental impor-
tance. Information regarding the results of
the activity of the analyzed subjects clearly
demonstrates what concrete actions have
been undertaken to protect the interests of
society, what the reaction of the authorities
has been, and whether the observations
and proposals formulated by the subjects
of public oversight have been adequately
taken into account.

The subjects of public oversight must
strictly comply with the requirements of
the normative acts regulating their activity.
They must not allow violations of the rights
and freedoms of other participants in so-
cial relations.

Objectivity, in the analyzed context,
characterizes the ability of oversight sub-
jects to provide an independent and reali-
ty-based assessment that does not depend
on external or subjective factors and is free
from constraints or influences from third
parties, including any forms of financial de-
pendence.

The credibility of the results of public
oversight is ensured, among other things,
through the diversity of the forms of over-
sight activity. The person authorized to
represent society in relations with author-
ities, their bodies, and officials must be ca-
pable of using different forms of oversight
appropriate to the circumstances and con-
ditions of the existing legal reality.

CONCLUSIONS

Therefore, the more oversight pow-
ers civil society possesses, the more acces-
sible penitentiary system institutions are
to public oversight, and the less the state
interferes in this type of civil society activ-
ity, the more democratic, socially oriented,
and equitable such a state is in relation to
society.

Public oversight exercised by civil
society represents an indispensable com-
ponent of the human rights protection sys-
tem within the penitentiary environment.
Although the Republic of Moldova has a
normative framework compatible with in-
ternational standards, its effectiveness de-
pends on the actual implementation of le-
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acestuia depinde de aplicarea efectiva a
normelor, consolidarea institutionala, pre-
cum si implicarea reala a societatii civile in
acest domeniu. Jurisprudenta CtEDO con-
firma ca lipsa unui control efectiv conduce
la incalcari sistemice ale drepturilor funda-
mentale, ceea ce impune o abordare proac-
tiva si integrata.

Totodata, in practica se constata:
dificultati de implementare a recomanda-
rilor; insuficienta resurselor institutionale;
cooperare limitata din partea administratiei
penitenciare. Analiza releva urmatoarele
deficiente: caracterul formal al unor me-
canisme de control; implementarea selec-
tiva a recomandarilor; lipsa unei culturi
institutionale a transparentei; resurse limi-
tate ale organizatiilor societatii civile.

Prin urmare, drepturile si libertatile
persoanelor care executa pedepse pe-
nale sunt mai bine protejate atunci cand
institutiile corespunzatoare se afla sub
controlul societatii. Este necesara impli-
carea mai activa a organizatiilor obstesti,
inclusiv a organizatiilor neguvernamentale,
in controlul respectarii drepturilor persoa-
nelor condamnate. De asemenea, trebuie
prevazut un mecanism juridico-statal co-
respunzator. Este importanta extinderea
listei subiectilor societatii care pot exercita
controlul asupra activitatii institutiilor si
organelor sistemului executional-penal.

Astfel, se recomanda ca eforturile de
crestere a eficientei controlului public sa fie
concentrate asupra formelor traditionale
de realizare a acestuia, concomitent cu
perfectionarea practicii de utilizare a in-
ternetului pentru atingerea unor obiective
de interes public. In acelasi timp, dezvolta-
rea si aplicarea formelor netraditionale de
control public in sistemul juridic national
trebuie sa fie precedate de activitati de
crestere a nivelului de educatie juridica a
cetatenilor.

In ansamblu, recomandarile formula-
te pot fi sintetizate in urmatoarele preve-
deri principale:

1. La exercitarea controlului public
trebuie urmarita realizarea unui echilibru
intre drepturile, libertatile si interesele le-
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gal provisions, institutional strengthening,
and the genuine involvement of civil socie-
ty. The case law of the ECtHR confirms that
the absence of effective oversight leads to
systemic violations of fundamental rights,
which requires a proactive and integrated
approach.

At the same time, in practice there
are difficulties related to: the implementa-
tion of recommendations; insufficient in-
stitutional resources; and limited cooper-
ation from the penitentiary administration.
The analysis reveals the following deficien-
cies: the formal nature of certain oversight
mechanisms; selective implementation
of recommendations; the lack of an insti-
tutional culture of transparency; and the
limited resources of civil society organiza-
tions.

Therefore, the rights and freedoms
of persons serving criminal sentences are
better protected when the relevant institu-
tions are subject to societal oversight. More
active involvement of public organizations,
including non-governmental organiza-
tions, in monitoring compliance with the
rights of convicted persons is necessary.
A corresponding legal-state mechanism
must also be established. It is important to
expand the list of societal subjects entitled
to exercise oversight over the activity of
institutions and bodies within the criminal
enforcement system.

Thus, it is recommended that efforts
aimed at increasing the effectiveness of
public oversight be focused on the tradi-
tional forms of its implementation, along-
side the improvement of practices con-
cerning the use of the internet for achieving
objectives of public interest. At the same
time, the development and application of
non-traditional forms of public oversight
within the national legal system must be
preceded by activities aimed at increasing
citizens’ level of legal education.

Overall, the formulated recommen-
dations may be summarized in the follow-
ing main provisions:

1. In exercising public oversight, ef-
forts must be directed toward achieving
a balance between the rights, freedoms,
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gitime ale participantilor. Procedurile de
control nu trebuie sa impiedice organele si
institutiile sistemului penitenciar sa isi in-
deplineasca functiile care le revin;

2. Organele controlului public trebu-
ie sa dispuna de independenta organizato-
rica si financiara fata de orice alte structuri,
inclusiv fata de institutiile statului, mediul
de afaceri sau persoanele fizice;

3. Controlul public trebuie sa fie
exercitat cat mai transparent posibil. Ori-
carui cetatean trebuie sa i se ofere acces
liber la rezultatele activitatilor de control;

4. Subiectii controlului public trebuie
sarespecte strict cerintele cadrului norma-
tiv care reglementeaza domeniul analizat,
sa cunoasca temeinic bazele legislatiei si sa
fie capabili sa apere drepturile, libertatile si
interesele legitime proprii si ale societatii;

5. Rezultatele activitatilor de control
public trebuie in mod obligatoriu sa fie ana-
lizate de catre organele si institutiile carora
le sunt adresate si nu trebuie ignorate.

and legitimate interests of all participants.
Oversight procedures must not prevent
the bodies and institutions of the peniten-
tiary system from fulfilling their assigned
functions;

2. Public oversight bodies must enjoy
organizational and financial independence
from any other structures, including state
institutions, the business environment, or
private individuals;

3. Public oversight must be exercised
as transparently as possible. Every citizen
must be granted free access to the results
of oversight activities;

4. The subjects of public oversight
must strictly comply with the require-
ments of the normative framework regu-
lating the analyzed field, possess thorough
knowledge of the legal framework, and be
capable of defending their own rights, free-
doms, and legitimate interests, as well as
those of society;

5. The results of public oversight ac-
tivities must obligatorily be examined by
the bodies and institutions to which they
are addressed and must not be ignored.
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