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Prezentul studiu este dedicat analizei deli-
mitative a infractiunii de creare sau conduce-
re a unei organizatii criminale (art. 284 CP) de
infractiunile de banditism (art. 283 CP), organiza-
rea unei formatiuni paramilitare ilegale (art. 282
CP), dezordini in masd (art. 285 CP), actiuni care
dezorganizeazd activitatea penitenciarelor (art.
286), dar si alte forme de organizare criminald
(grup criminal organizat, organizatie teroristd,
grup terorist). Evidentierea diferentelor permite
de aintelege mai clar esenta infractiunii de crea-
re sau conducere a unei organizatii criminale, dar
si relevd regulile de calificare in cazul concursu-
lui/ coliziunii normelor de drept.

Cuvinte-cheie: grup criminal, grup criminal or-
ganizat, organizatie criminald, formatiune para-
militard, grup terorist, organizatie teroristd.

This study is dedicated to the analysis of the
distinctions between the crime of creating or
leading a criminal organization (Article 284 CC)
and the offences of banditry (Article 283 CC), or-
ganizing an illegal paramilitary formation (Arti-
cle 282 CC), mass disturbances (Article 285 CC),
actions that disrupt the activity of penitentiaries
(Article 286 CC), as well as other forms of criminal
organization (organized criminal group, terrorist
organization, terrorist group). Highlighting these
differences enables a more effective understand-
ing of the essence of the crime of creating or lead-
ing a criminal organization. It elucidates the rules
for legal qualification in cases of concurrence or
conflict of legal norms.

Keywords: criminal group, organized criminal
group, criminal organization, paramilitary forma-
tion, terrorist group, terrorist organization.

1. INTRODUCERE

In literatura de specialitate persista di-
sensiuni privind criteriile concrete de deli-
mitare a organizatiei criminale de grupurile
criminale organizate [7, p 520], bandele ar-
mate [5, p. 549; 26, p. 691], de formatiunile
paramilitare ilegale [12, p. 45], de grupurile
sau organizatiile teroriste [11, p. 67-68], de
activitatea in participatie a mercenarilor [6, p.
101], la care se adauga si deosebirile dintre ac-
tivitatea de creare sau conducere a organizatiei
criminale cu actiunile care dezorganizeaza ac-
tivitatea penitenciarelor, rebeliunea armats,
dezordinile Tn masa etc.

Aplicarea efectivd a normei materiale
ce reglementeazad infractiunea de creare sau
conducere a unei organizatii criminale specifi-
catd In art. 284 CP prezuma si efectuarea unui
studiu comparat cu alte infractiuni ale caror

1. INTRODUCTION

In the specialized literature, disagree-
ments persist regarding the specific criteria
for distinguishing a criminal organization from
organized criminal groups [7, p. 520], armed
gangs [5, p. 549; 26, p. 691], illegal paramilitary
formations [12, p. 45], terrorist groups or or-
ganizations [11, p. 67-68], and the activities of
mercenary participants [6, p. 101]. Additional-
ly, differences are noted between the activities
of creating or leading a criminal organization
and actions such as disrupting penitentiary op-
erations, armed rebellion, mass disturbances,
and others.

The effective application of the substan-
tive rule regulating the crime of creating or
leading a criminal organization, as specified in
Article 284 of the Penal Code, also presumes
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componente sunt asemandtoare.

In ceea ce urmeazi ne propunem si ana-
lizam principalele diferente, nu si asemanari,
atat din punct de vedere conceptual al formei
de manifestare a criminalitatii organizate, cat
si din punct de vedere al componentei juridi-
co-penale ale infractiunilor inrudite crearii sau
conducerii unei organizatii criminale.

2. METODELE SI MATERIALELE APLICATE
In prezentul studiu au fost folosite pe
larg metoda analizei, sintezei, logicii, interpre-
tarii literare, dar si metoda comparativa. Mate-
rialele utilizate se rezuma la actele normative
relevante, publicatiile stiintifice din domeniu,
dar si la materialele cauzelor penale concrete.

3. REZULTATE SI DISCUTII

Grupul criminal organizat

Activitatea grupului criminal organizat
este penalmente sanctionabild din trei puncte
de vedere:

1.1n calitate de componenta de infractiune
de baza, prevazuta la art. 284, alin. (2) CP;

2.drept componenta calificata de
infractiune in peste 45 de articole ale partii spe-
ciale a Codului penal, care contin circumstanta
agravanta ,de un grup criminal organizat”;

3.dupd caz, ca pregatire de savarsire
a infractiunilor concrete (art. 26 CP), drept
infractiuni consumate care nu implica
circumstanta agravanta ,de un grup crimi-
nal organizat”’, drept infractiuni consumate
retinand circumstanta agravanta ,de doua sau
mai multe persoane”.

Diferenta dintre infractiunea de creare
sau conducere a unei organizatii criminale (art.
284, alin. (1) CP) de infractiunea de creare sau
conducere a unei organizatii criminale sau a
unui grup criminal organizat cu scopul de a co-
mite una sau mai multe infractiuni cu caracter
terorist (art. 284, alin. (2) CP), consta in scopul
infractional, care la art. 284, alin. (2) CP este
un semn special si obligatoriu al laturii subiec-
tive, fara de care nu poate avea loc Intregirea
componentei de infractiune. Totodat3, art. 284,
alin. (1) CP nu incrimineaza fapta de creare sau
conducere a unui grup criminal organizat, ceea
ce contreaza radical cu dispozitia art. 284, alin.
(2) CP.

Discrepanta dintre componentele cali-
ficate de infractiuni care contin circumstanta

carrying out a comparative study with other of-
fences that have similar constitutive elements.

In the following, we propose to analyze
the main differences, rather than similarities,
both from the conceptual perspective of the
manifestation of organized crime and from the
perspective of the criminal-law elements of of-
fences related to the crime of creating or lead-
ing a criminal organization.

2. METHODS AND MATERIALS APPLIED

This study extensively employs methods
such as analysis, synthesis, logic, literary inter-
pretation, and the comparative method. The
materials used include relevant normative acts,
scientific publications in the field, and materi-
als from concrete criminal cases.

3. RESULTS AND DISCUSSION

Organized Criminal Group

The activity of an organized criminal group
is punishable from three legal perspectives:

1. As the basic crime component, provided
in Article 284, paragraph (2) of the Penal Code;

2.As the qualified crime component in
over 45 articles of the special part of the Penal
Code, which include the aggravating circum-
stance “by an organized criminal group”;

3.Depending on the case, as preparation
for the commission of specific crimes (Article
26 of the Penal Code), as completed offences
that do not involve the aggravating circum-
stance “by an organized criminal group,” or as
completed offences with the aggravating cir-
cumstance “by two or more persons.”

The difference between the crime of cre-
ating or leading a criminal organization (Arti-
cle 284, paragraph (1) of the Penal Code) and
the crime of creating or leading a criminal or-
ganization or an organized criminal group with
the aim of committing one or more terrorist
offences (Article 284, paragraph (2) of the Pe-
nal Code) lies in the criminal purpose. In Arti-
cle 284, paragraph (2) of the Penal Code, the
criminal intent is a special and mandatory ele-
ment of the subjective side, without which the
offence cannot be completed. At the same time,
Article 284, paragraph (1) of the Penal Code
does not criminalize the act of creating or lead-
ing an organized criminal group, which funda-
mentally contrasts with the provision in Article
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agravanta ,de o organizatie criminald” (spre
exempluy, art. 189, alin,, (3), lit. a) CP - santajul
savarsit de un grup criminal sau de o organi-
zatie criminald) si infractiunea de creare sau
conducere a unei organizatii criminale se des-
prinde din:

a) Forma participatiei penale. Astfel, la
art. 284 CP la raspundere se atrage strict orga-
nizatorul sau conducatorul organizatiei crimi-
nale, situatie 1n care la infractiunile ce stipulea-
za circumstanta agravanta ,de un grup criminal
organizat sau o organizatie criminald” se pre-
vede o agravare a raspunderii penale anume
a participantilor (membrilor) organizatiei cri-
minale. Ultimii, la randul lor, nu pot fi atrasi la
raspundere penala potrivit art. 284 CP.

b) Periculozitatea faptei. Asadar, crea-
rea sau conducerea unei organizatii criminale
este o infractiune de pericol si nu presupune,
in calitate de premisa sau conditie, comiterea
vreunei infractiuni propriu-zise.

c) Forma de realizare a fapte prejudi-
ciabile. Or, art. 284 CP incrimineaza crearea
sau conducerea unei entitati criminale orga-
nizate, iar infractiunile care retin In calitate de
circumstanta de agravare a raspunderii penale
savarsirea faptei de ,o organizatie criminald”
instituie un spectru larg de actiuni/ inactiuni
prejudiciabile care implica organizatia crimi-
nala, dar excepteazad crearea sau conducerea
acesteia.

Banditismul (art. 283 CP)

Dupa cum se retine in doctrina penala,
crearea sau conducerea unei organizatii crimi-
nale se deosebeste de banditism prin urmatoa-
rele: a) lipsa atacului, adica lipsa scopului de
a ataca intreprinderi, organizatii, grupuri de
persoane sau persoane aparte etc., b) membrii
organizatiei criminale nu sunt inarmati; chiar
daca dispun de arme, nu le au in scopul de a
savarsi atacuri asupra persoanelor juridice sau
fizice [5, p. 549-550] si c) banditismul include
atat organizarea bandelor armate, cat si atacu-
rile savarsite de ele, adica toate infractiunile
comise prin aceste atacuri (jafuri, talharii etc.),
pe cand infractiunea de la art. 284 CP cuprinde
doar activitatea de creare sau conducere, re-
spectiv, orice infractiune comisa de organizatia
criminala este in afara componentei infractiu-
nii analizate [3, p. 413].

O deosebire 1n plus dintre art. 283 si art.
284 CP rezida in raspunderea penala pentru

284, paragraph (2) of the Penal Code.

The discrepancy between the qualified
crime components that include the aggravating
circumstance “by a criminal organization” (for
example, Article 189, paragraph (3), letter a)
of the Penal Code - blackmail committed by a
criminal group or a criminal organization) and
the crime of creating or leading a criminal or-
ganization comes off:

a) The form of criminal participation.
Thus, under Article 284 of the Penal Code, only
the organizer or leader of the criminal organi-
zation is strictly held responsible. In contrast,
for crimes that include the aggravating cir-
cumstance “by an organized criminal group or
a criminal organization,” the criminal liability
is aggravated specifically for the participants
(members) of the criminal organization. The
latter, in turn, cannot be held criminally liable
under Article 284 of the Penal Code.

b) The danger of the act. Therefore, the
creation or leading of a criminal organization
is a crime of danger and does not require, as
a premise or condition, the commission of any
specific offence.

c) The manner of committing harmful
acts. Article 284 of the Penal Code criminalizes
the creation or leading of an organized criminal
entity, whereas crimes that include the aggra-
vating circumstance of “by a criminal organi-
zation” establish a broad spectrum of harmful
actions/ inactions involving the criminal or-
ganization, but exclude the creation or leader-
ship of the organization itself.

Banditry (Article 283 of the Penal Code)

As noted in criminal law doctrine, the
creating or leading of a criminal organization
differs from banditry in the following ways:
a) The absence of an attack, meaning there
is no intent to attack businesses, organiza-
tions, groups of people, or individuals, etc.; b)
Members of the criminal organization are not
armed; even if they have weapons, they do not
possess them to launch attacks against juridical
or physical persons [5, p. 549-550]; c¢) Banditry
includes both the organization of armed gangs
and the attacks committed by them, meaning
all offences committed through these attacks
(robberies, thefts, etc.), whereas the crime in
article 284 of the Penal Code only encompasses
the act of creating or leading a criminal organ-
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participarea la bandele armate sau la atacu-
rile savarsite de ele si, dimpotriva, lipsa vreu-
nei raspunderi penale pentru participarea la
organizatia criminald sau la activitatea acesteia
[23, p. 138]. Doar recent a fost incriminata ac-
tivitatea de aderare la una dintre organizatiile
criminale sau grupurile criminale organiza-
te prevazute la art. 284 CP [15], care trebuie,
totusi, deosebita de activitatea de participare la
asemenea forme de criminalitate organizata si/
sau la activitatea acestora.

Asadar, dintr-o alta perspectiva, este
posibild crearea organizatiei criminale (gru-
pului criminal organizat ca parte componen-
td a organizatiei criminale) pentru comiterea
infractiunilor ce intra in scopul infractiunii de
banditism (spre exemplu, comiterea talharii-
lor, omorurilor etc.), iar lipsa semnului de inar-
mare In cadrul dispozitiei art. 284 CP nu exclu-
de dotarea membrilor organizatiei criminale cu
arme [26, p. 685].

Din punct de vedere al obiectului infrac-
tiunii, banditismul difera de crearea sau condu-
cerea unei organizatii criminale prin prezenta
obiectului juridic special secundar si a obiectu-
lui material al infractiunii.

Obiectul juridic special secundar al
infractiunii de banditism, In acceptiunea ema-
nata de autorii Brinza S. si Stati V., ,il formeaza
relatiile sociale cu privire la una din urmatoare-
le valori sociale: integritatea corporald, sanata-
tea sau libertatea psihica (morald) a persoanei;
substanta, integritatea sau potentialul de utiliza-
re a bunurilor ori posesia asupra acestora; acti-
vitatea normala a persoanei juridice” [7, p. 509].

De asemenea, art. 283 CP prevede in ca-
litate de obiect material corpul persoanei sau
bunurile mobile sau imobile. Infractiunea de
creare sau conducere a unei organizatii crimi-
nale nu dispune de un obiect material concret.

In acceptiunea autorilor S. Brinza si V.
Stati, ,[p]rin «banda armata» se Intelege grupul
armat, constituit din doua sau mai multe per-
soane, avand un caracter stabil, care a fost or-
ganizat In scopul atacarii persoanelor juridice
sau fizice” [4, p. 511].

Trecand notiunea de ,banda armatd”
prin prisma notiunii de ,grup criminal organi-
zat”, iese in evidentd un coraport vadit dintre
aceste douad notiuni, ceea ce ne permite sa con-
cluzionam ca banda armata este o varietate a
grupului criminal organizat, cu un scop specific

ization. Therefore, any offence committed by
the criminal organization is outside the scope
of the analyzed offence [3, p. 413].

An additional difference between articles
283 and 284 of the Penal Code lies in the crim-
inal liability for participating in armed gangs or
their attacks, as opposed to the lack of any crimi-
nal liability for participation in a criminal organ-
ization or its activities [23, p. 138]. Only recently
has the act of joining one of the criminal organ-
izations or organized criminal groups specified
in Article 284 of the Penal Code been criminal-
ized [15], which must still be distinguished from
the act of participating in such forms of organ-
ized crime and/ or their activities.

Thus, from another perspective, it is
possible to create a criminal organization (or
an organized criminal group as a component
of the criminal organization) for the commis-
sion of crimes that fall within the scope of the
crime of banditry (e.g. committing robberies,
murders, etc.). Moreover, the absence of the el-
ement of being armed within the provision of
Article 284 of the Penal Code does not exclude
the possibility of criminal organization mem-
bers being equipped with weapons [26, p. 685].

From the perspective of the object of
the crime, banditry differs from the creating
or leading of a criminal organization through
the presence of a secondary special legal object
and a material object of the crime.

The secondary special legal object of the
crime of banditry, as defined by authors Brinza
S. and Stati V., “consists of social relations con-
cerning one of the following social values: body
integrity, health, or psychological (moral) free-
dom of the person; the substance, integrity, or
usability of goods, or possession thereof; and
the normal activity of the legal entity” [7, p. 509].

Additionally, Article 283 of the Penal
Code stipulates that a material object is the
body of a person or movable or immovable
property. The crime of creating or leading a
criminal organization does not involve a spe-
cific material object.

According to authors S. Brinza and V. Sta-
ti, “[b]y ‘armed gang’ is meant an armed group,
composed of two or more persons, having a
stable character, which was organized to attack
legal or natural persons” [4, p. 511].

Analyzing the notion of “armed gang”
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si cu disponibilitate de arma/ arme.

La o altd diferenta esentiald dintre forma
de participatie penald ,banda armata” si cea
de ,organizatie criminald” se atribuie numarul
minim de persoane ce constituie grupul. Or, in
cadrul unei bande armate numarul minim de
persoane este 2, iar in cazul organizatiei crimi-
nale ipso jure - de 4.

Totusi, acest semn al entitatilor crimina-
le organizate este unul facultativ, or, in practica
judiciarad s-a retinut constituirea bandelor ar-
mate chiar si din 22 de membri [21, p. 48].

in definitiv, infractiunea de banditism,
datorita specificului laturii subiective, prevede
in calitate de scop - atacarea persoanelor juri-
dice sau fizice. Cu toate ca infractiunea de cre-
are sau conducere a unei organizatii criminale,
dupad cum s-a mentionat anterior, poate prelua
scopul specific banditismului, viceversa, sub
aspectul variantei-tip a infractiunii de la art.
284, alin. (2) CP, nu este posibil. Or, scopul ban-
dei armate nu poate fi orientat spre comiterea
uneia sau a mai multor infractiuni cu caracter
terorist.

Organizarea unei formatiuni paramilita-
re ilegale sau participarea la ea (art. 282 CP)

Practica judiciara existenta, inclusiv cea
mondiald, se ciocneste cu probleme complexe,
uneori irezolvabile, In ceea ce priveste califica-
rea corecta a actiunilor militantilor [25, p. 119],
fapt ce justifica intru totul necesitatea delimi-
tarii formatiunii paramilitare ilegale de grupul
criminal organizat si organizatia criminala.

Prin ,formatiune paramilitara ilegald”
urmeaza de inteles o reuniune de persoane
intr-un grup stabil, cu structura organizatorica
de tip militar, cu un caracter armat pronuntat,
cu un efectiv suficient pentru desfasurarea
operatiunilor de tip militar, activitatea caruia
nu este reglementata de legislatia Republicii
Moldova [12, p. 48].

In ceea ce priveste diferenta formatiunii
paramilitare ilegale de organizatia criminalg,
prin prisma definirii de concepte, se observa
ca prima forma de participatie are o structu-
ra de tip militar si este apta sa desfasoare o
operatiune de luptd, de tip militar. Ins3, aceste
caracteristici nu sunt incompatibile si nu se ex-
clud la caracterizarea unui grup criminal orga-
nizat sau a unei organizatii criminale. Totusi, la
realizarea operatiunii de tip militar nu ar fi ca-
pabile bandele sau grupurile armate de orisice

through the lens of the concept of “organized
criminal group” highlights a clear correlation
between these two notions. This allows us to
conclude that an armed gang is a variety of an
organized criminal group, with a specific pur-
pose and the availability of weapons.

Another essential difference between
the form of criminal participation as an “armed
gang” and that of a “criminal organization” lies
in the minimum number of persons constitut-
ing the group. In the case of an armed gang, the
minimum number of persons is 2, whereas, for
a criminal organization, it is ipso jure - 4.

However, this feature of organized crim-
inal entities is optional, as judicial practice has
recorded the formation of armed gangs with 22
members [21, p. 48].

Ultimately, the crime of banditry, due to
the specificity of its subjective side, includes
as its purpose the attack on juridical or physi-
cal persons. Although the crime of creating or
leading a criminal organization, as mentioned
earlier, can adopt the specific purpose of ban-
ditry, the reverse, in terms of the standard
version of the offence under Article 284, para-
graph (2) of the Penal Code, is not possible. The
purpose of an armed gang cannot be directed
toward committing one or more offences of a
terrorist nature.

Organizing an illegal paramilitary forma-

tion or participating in it (Article 282 of the Pe-
nal Code)

The existing judicial practice, including
global practices, faces complex and sometimes
irresolvable issues regarding the correct quali-
fication of the actions of militants [25, p. 119],
which fully justifies the need to distinguish be-
tween illegal paramilitary formations, organized
criminal groups, and criminal organizations.

By “illegal paramilitary formation” it
should be understood a gathering of individu-
als in a stable group, with a military-type or-
ganizational structure, having a pronounced
armed character, with a sufficient number of
members to carry out military-type operations,
and whose activity is not regulated by the leg-
islation of the Republic of Moldova [12, p. 48].

Regarding the difference between an il-
legal paramilitary formation and a criminal
organization, from the perspective of concept
definition, it is observed that the former has a
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natura [22, p. 28].

In continuare, prima diferenti de bazi
dintre formatiunea paramilitard, grupul cri-
minal organizat si organizatia criminala ar
consta in scopul in care s-au reunit persoane-
le: formatiunea paramilitara nu are reliefat un
scop concret; grupul criminal organizat are
drept scop comiterea unei sau a mai multor
infractiuni; organizatia criminala se creeaza in
vederea influentarii activitatii economice si de
alta natura a persoanelor fizice si juridice sau
controlului acesteia in alte forme 1n vederea
obtinerii de avantaje si realizarii de interese
economice, financiare sau politice.

Cea de-a doua diferenta consta in nu-
marul participantilor inscrisi in componenta
grupului: Intr-un grup criminal organizat sunt
cel putin doud persoane; organizatia criminalg,
fiind o reuniune de grupuri criminale organiza-
te (minim doud), contine astfel cel putin patru
persoane; componenta cantitativa a formatiunii
paramilitare nu este stabilita de legislatia in
vigoare. Numdrul membrilor unei formatiuni
paramilitare trebuie sa corespunda cu cel putin
cea mai mica unitate militara - grup militar (8-
15 persoane) [25, p. 122].

A treia distinctie de baza dintre aceste ti-
puri de organizare a activitatii infractionale ar
consta in caracterul armat al gruparilor, astfel
incat grupul criminal organizat, precum si re-
uniunea acestora intr-o organizatie crimina-
1a nu invoca drept semn obligatoriu prezenta
armei (armelor) la membrii gruparii; pentru
ca un grup de persoane sa capete statut de
formatiune paramilitard, acesta obligatoriu
trebuie sa despuna de un caracter armat.

Totusi, pentru existenta unei formatiuni
paramilitare nu este suficient ca un membru al
acesteia sa posede o arm3, de care restul mem-
brilor formatiunii sa fie constienti (caz in care
s-ar crea confuzie cu semnul similar ce carac-
terizeaza o banda armatd). Caracterul armat
este un semn inerent al Intregii formatiuni pa-
ramilitare. Acesta din urma presupune situatia
in care cel putin cativa din membrii formatiunii
sa fie iTnarmati si care, cu ajutorul celorlalti
participanti, sa fie In stare sa desfisoare o
operatiune de lupta (de tip militar), dar nu un
simplu atac asupra persoanei fizice sau juridice
[24, p. 111].

A patra si ultima diferenta conceptuala
dintre formele de participatie supuse compa-

military-type structure and is capable of car-
rying out a military-type operation. However,
these characteristics are not incompatible and
do not exclude the possibility of characterizing
an organized criminal group or a criminal or-
ganization. Still, armed gangs or groups of any
kind would not be capable of carrying out a
military-type operation [22, p. 28].

The primary difference between a par-
amilitary formation, an organized criminal
group, and a criminal organization lies in the
purpose for which individuals have gathered:
the paramilitary formation does not have a spe-
cific, highlighted purpose; the organized crim-
inal group aims to commit one or more offenc-
es; and the criminal organization is created to
influence the economic and other activities of
juridical or physical persons, or control them in
other forms, to obtain advantages and achieve
economic, financial, or political interests.

The second difference lies in the num-
ber of participants in the group: an organized
criminal group consists of at least two persons;
a criminal organization, being a gathering of
organized criminal groups (at least two), thus
contains at least four persons; the quantita-
tive composition of a paramilitary formation is
not established by the current legislation. The
number of members of a paramilitary forma-
tion must correspond to at least the smallest
military unit - a military group [25, p. 122] (8-
15 persons).

The third fundamental distinction be-
tween these types of criminal activity organi-
zations lies in the armed nature of the groups.
Thus, an organized criminal group, as well as
the gathering of these groups into a criminal
organization, does not require the presence
of weapons (or arms) among the members of
the group as a mandatory feature; for a group
of individuals to be classified as a paramilitary
formation, it must necessarily have an armed
character.

However, for the existence of a para-
military formation, it is not sufficient for one
member of the formation to possess a weapon,
of which the other members are aware (as this
could create confusion with the similar charac-
teristic of an armed gang). The armed nature is
an inherent feature of the entire paramilitary
formation. This means that at least some mem-
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rarii se desprinde din gradul de stabilitate al
grupului format:

- grupul criminal organizat, desi tot este
o reuniune stabila de persoane, ca si in cazul
bandei armate, totusi difera printr-un grad
sporit de stabilitate, dat fiind faptul ca s-a or-
ganizat In prealabil, adicd pana la comiterea
infractiunii (infractiunilor);

- formatiunea paramilitard, dupa gradul
de stabilitate, se apropie cel mai mult de cel al
bandei armate (organizarea prealabila si coezi-
unea Intre membrii grupului nu este indispensa-
bild pentru existenta formatiunii paramilitare);

- organizatia criminala, fiind privita prin
prisma caracterului stabil, prezinta cel mai Tnalt
grad posibil, care la randul sau se datoreaza con-
solidarii si gradului Tnalt de organizare. Coeziu-
nea intre grupurile criminale si membrii acesto-
ra, ca parte integranta a organizatiei criminale,
presupune: solidaritate social-psihologica, ie-
rarhizare pronuntatd, interdependenta intre
membrii organizatiei si structurile sale etc.

In ceea ce vizeazi componenta de
infractiune, organizarea unei formatiuni pa-
ramilitare ilegale sau participarea la ea se
delimiteaza de crearea sau conducerea unei
organizatii criminale prin obiectul juridic spe-
cial, prin modalitatile faptice de realizare a
organizarii si conducerii formatiunii parami-
litare ilegale, printr-o modalitate normativa
aditionala de exteriorizare a laturii obiective
si prin modalitatea speciald de liberare de ras-
pundere penala.

Asadar, obiectul juridic special al faptei
incriminate de art. 282 CP il formeaza relatiile
sociale cu privire la neadmiterea organizarii,
conducerii sau participarii la o formatiune pa-
ramilitara neprevazuta de legislatia Republicii
Moldova [7, p. 504], pe cand fapta infractionala
statuata la art. 284 CP atenteaza la relatiile so-
ciale cu privire la securitatea publica.

Dupa cum lesne se observa, modalitatile
normative de creare/ organizare si conducere
a grupurilor ilegale specificate la art. 284 si 282
CP suntidentice, Insa modalitatile faptice de re-
alizare a lor comporta un colorit specific.

Ceea ce iese 1n evidentd la suprapune-
rea art. 282 si art. 284 CP este faptul incrimi-
ndrii, pe de o parte, a activitatii de participare
la o formatiune paramilitara ilegald si, pe de
alta parte, a activitatii de aderare la una dintre
organizatiile criminale sau grupurile criminale
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bers of the formation must be armed, and with
the assistance of the other participants, they
must be capable of carrying out a combat op-
eration (military-type), not just a simple attack
on ajuridical or physical person [24, p. 111].

The fourth and final conceptual differ-
ence between the forms of participation being
compared arises from the degree of stability of
the formed group:

- The organized criminal group, although
it is also a stable gathering of people like an
armed gang, differs by a higher degree of stabil-
ity, given that it has been organized in advance,
i.e. before the commission of the crime(s);

- The paramilitary formation, in terms
of stability, is closest to that of an armed gang
(preliminary organization and cohesion among
group members are not indispensable for the
existence of the paramilitary formation);

- The criminal organization, when
viewed in terms of its stability, presents the
highest possible degree, which is due to its
consolidation and high level of organization.
The cohesion between the criminal groups and
their members, as an integral part of the crim-
inal organization, involves social-psychological
solidarity, pronounced hierarchy, interdepend-
ence between the members of the organization
and its structures, etc.

In terms of the criminal composition, the
organization of an illegal paramilitary forma-
tion or participation in it is distinguished from
the creating or leading of a criminal organi-
zation by the special legal object, the factual
methods of organizing and leading the illegal
paramilitary formation, by an additional nor-
mative way of manifesting the objective side,
and by the special manner of exemption from
criminal liability.

Thus, the special legal object of the act
incriminated by Article 282 of the Penal Code
consists of social relations regarding the inad-
missibility of organizing, leading, or participat-
ing in a paramilitary formation not provided
for by the legislation of the Republic of Moldo-
va [7, p- 504], while the criminal act established
in Article 284 of the Penal Code targets social
relations regarding public security.

As can be easily observed, the normative
methods of creating/ organizing and leading il-
legal groups specified in Articles 284 and 282
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organizate, prevazute de art. 284 CP.

Participarea in calitate de membru al
formatiunii paramilitare poate fi determinata
de primireain calitate de membru a formatiunii
si indeplinirea unor functii corespunzatoare lo-
cului pe care-1 detine persoana sau de indepli-
nirea unor misiuni, ordine cu caracter ordinar
[2, p-187].

Persoanele care au organizat sau con-
duc formatiunea paramilitara ilegala raspund
penal pentru infractiunile comise de catre un
membru al formatiunii In masura in care au cu-
noscut si au participat la comiterea infractiunii
respective [2, p. 187]. Dintr-o alta perspecti-
va, organizatorul si conducatorul organizatiei
criminale poarta raspundere neconditionata
pentru toate infractiunile savarsite de aceasta
organizatie.

In fine, varsta de atragere la raspunde-
re penald, ca semn obligatoriu al subiectului
infractiunii de organizarea unei formatiuni
paramilitare ilegale sau participarea la ea, este
stabilitd la limita minima de 16 ani, iar 1n ceea
ce priveste subiectul infractiunii de creare sau
conducere a unei organizatii criminale - pla-
fonul minim de atragere la raspundere penala
este de 14 ani.

Dezordini in masa (art. 285 CP)

In esent3, dezordinile in masa reprezinti
»actiunile unor mase de oameni, folosite de per-
soanele interesate ca instrument sui generis de
atingere a scopurilor lor, luand in consideratie
psihologia multimii si canalizand conduita sti-
hinica a acesteia in directia dorita” [7, p. 523].

in comentariul Codului penal, dezor-
dinile in masa se atribuie la ,,0 modalitate a
activitatii extremiste - bazate pe idei, doctrine,
curente unilaterale extreme - a unor persoane
care urmaresc sa-si impuna programul prin
masuri violente sau radicale” [10, p. 628].

La acest capitol mentionam ca dezordini-
le Tn masa pot constitui obiectul activitatii unei
organizatii extremiste, care, conform art. 1, lit.
d) al Legii privind contracararea activitdtii ex-
tremiste reprezintd o: ,asociatie obsteasca sau
religioasa, mijloc de informare in masa ori o
alta organizatie referitor la care, in temeiurile
prevazute de prezenta lege, instanta de judeca-
td a pronuntat o hotarare definitiva privind in-
cetarea sau suspendarea activitatii In legatura
cu desfasurarea activitatii extremiste” [17].

Reiesind din faptul ca anume prima vari-

of the Penal Code are identical, but the factual
methods of their realization involve a specific
coloring.

What stands out in the overlap between
Articles 282 and 284 of the Penal Code is the
criminalization, on the one hand, of the activity
of participating in an illegal paramilitary for-
mation and, on the other hand, of the activity
of joining one of the criminal organizations or
organized criminal groups provided by Article
284 of the Penal Code.

Participation as a member of the para-
military formation can be determined by being
admitted as a member of the formation and ful-
filling roles corresponding to the position held
by the individual or by carrying out tasks and
orders of an ordinary nature [2, p. 187].

The individuals who have organized or
led the illegal paramilitary formation are held
criminally responsible for the crimes commit-
ted by a member of the formation to the extent
that they knew about and participated in the
commission of the respective crime [2, p. 187].
From another perspective, the organizer and
leader of the criminal organization are uncon-
ditionally responsible for all the crimes com-
mitted by this organization.

Finally, the age for criminal liability, as a
mandatory characteristic of the subject of the
crime of organizing or participating in an illegal
paramilitary formation, is set at the minimum
limit of 16 years, whereas for the crime of creat-
ing or leading a criminal organization, the mini-
mum age for criminal liability is set at 14 years.

Mass disorders (art. 285 CP)

In essence, mass disorders represent
“the actions of groups of people, used by inter-
ested individuals as a sui generis instrument to
achieve their goals, taking into account the psy-
chology of the crowd and channelling its chaotic
behaviour in the desired direction” [7, p. 523].

In the commentary on the Penal Code,
mass disorders are attributed to “a form of ex-
tremist activity - based on extreme, unilateral
ideas, doctrines, and movements - of individu-
als who aim to impose their ideas through vio-
lent or radical measures” [10, p. 628].

Itis mentioned that mass disorders can be
the object of an extremist organization’s activi-
ty, which, according to Article 1, letter d) of the
Law on Countering Extremist Activity, is defined
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anta-tip a infractiunii stipulate la art. 285, alin.
(1) CP are unele puncte de tangentd comune
cu infractiunile specificate la art. 284 CP, con-
sideram a fi oportun sa continuam cu o analiza
comparativa doar a acestor fapte penale.

Prima diferenta importanta (cele
care tin de particularitatile individuale ale
infractiunilor, regimul sanctionator, aspectele
criminologice si practice etc. fiind neglijate)
consta in obiectul juridic special.

Astfel, obiectul juridic special al
infractiunii de dezordini in masa il constituie
relatiile sociale cu privire la neadmiterea orga-
nizdrii sau conducerii unor dezordini in masa
[7, p. 522]. Pe de alta parte, obiectul juridic
special al infractiunii de creare sau conducere a
unei organizatii criminale il constituie relatiile
sociale cu privire la securitatea publica.

Totodata, spre deosebire de norma de la
art. 284 CP, infractiunea de dezordini In masa
dispune de un obiect material care consta in cor-
pul persoanei sau bunurile mobile ori imobile.

Dupa cum sustine autorul Sofia P., ,[i]n
ipoteza organizarii sau conducerii unor dez-
ordini in mas3, insotite de aplicarea violentei
ifmpotriva persoanelor, victima poate fi ori-
care persoana care a fost supusa unor acte de
violenta. In cazul opunerii de rezistenta violenta
sau armata reprezentantilor autoritatilor, victi-
ma a infractiunii prevazute la art. 285 Cod pe-
nal poate fi numai reprezentatul autoritatilor”
[18, p. 138]. Infractiunii de creare sau conduce-
re a unei organizatii criminale nu 1i este specifi-
ca careva victima a infractiunii.

Daca semantica termenilor de ,creare
sau conducere” la art. 284 CP si de ,organizare
si conducere” la art. 285, alin. (1) CP nu com-
portd nici o diferenta si relevantd, atunci din
punct de vedere al modalitatilor faptice de ma-
nifestare a acestor actiuni infractionale se ates-
td o discrepanta vadita.

In concordanti cu opinia autorilor Brin-
za S. si Stati V., ,[o]rganizarea unei dezordini
in masa se exprima, dupa caz, In: a) pregatirea
si planificarea provocarilor in vederea incita-
rii agresivitatii maselor de oameni; b) crearea
atmosferei propice pentru aplicarea violentei
impotriva persoanelor - pogromuri, incendieri,
distrugeri de bunuri, aplicarea armei de foc sau
a altor obiecte utilizate in calitate de arma ori
in opunerea de rezistenta violentd sau armata
reprezentantilor autoritatilor; c) crearea altor

as: “a public or religious association, mass me-
dia outlet, or another organization concerning
which, based on the provisions of this law, a fi-
nal court decision has been issued regarding the
termination or suspension of its activity about
carrying out extremist activity” [17].

Given that the first variant of the crime
stipulated in Article 285, paragraph (1) of the
Penal Code has certain common points of over-
lap with the offences specified in Article 284
of the Penal Code, it is considered appropriate
to continue with a comparative analysis of just
these criminal acts.

The first important difference (neglect-
ing aspects related to the individual character-
istics of the offences, sanctioning regime, crim-
inological and practical aspects, etc.) lies in the
special legal object.

Thus, the special legal object of the crime
of public disorder consists of social relations
concerning the prevention of organizing or
leading public disorder [7, p. 522]. On the oth-
er hand, the special legal object of the crime
of creating or leading a criminal organization
consists of social relations concerning public
security.

At the same time, unlike the provision in
Article 284 of the Criminal Code, the offence
of public disorder has a material object, which
consists of the person’s body or movable or im-
movable property.

As author Sofia P. argues: “[i]n the case of
organizing or leading public disorder, accom-
panied by the use of violence against persons,
the victim can be any person who has been
subjected to acts of violence. In the case of vi-
olent or armed resistance against authorities,
the victim of the crime provided in Article 285
of the Criminal Code can only be a representa-
tive of the authorities” [18, p. 138]. The crime
of creating or leading a criminal organization
does not involve a specific victim of the offence.

If the semantics of the terms “creation
or leading” in Article 284 of the Criminal Code
and “organization and leading” in Article 285,
paragraph (1) of the Criminal Code do not
present any difference or relevance, then, from
the perspective of the factual modalities of the
manifestation of these criminal actions, a clear
discrepancy is evident.

In accordance with the opinion of authors
Brinza S. and Stati V.: “[o]rganizing a mass dis-
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conditii necesare de realizare a dezordinilor in
masa” [4, p. 582].

Dupa aceeasi autori, ,[c]onducerea unor
dezordini in masa presupune, dupa caz: a) diri-
jarea maselor de oameni in vederea savarsirii
dezordinilor in mas3; b) coordonarea actiunilor
participantilor la dezordinile in mas3; c) indru-
marea nemijlocita a maselor de oameni in ve-
derea aplicarii violentei Impotriva persoanelor,
a comiterii de pogromuri, incendieri, distrugeri
de bunuri, a aplicarii armei de foc sau a altor
obiecte utilizate 1n calitate de arma3, ori in vede-
rea opunerii de rezistenta violenta sau armata
reprezentantilor autoritatilor etc.” [4, p. 582].

Semnele facultative ale laturii obiective
din cadrul componentei de infractiune statu-
ate la art. 285, alin. (1) CP, spre deosebire de
crearea sau conducerea unei organizatii crimi-
nale, au o importanta decisiva la constatarea
existentei infractiunii, iar daca aceste conditii
nu sunt indeplinite, lipseste temeiul aplicarii
raspunderii in baza normei de incriminare.

In acord cu pozitia autorului Sofia P., ,[i]
nfractiunea de dezordini in masa se conside-
ra consumata numai In cazul in care actiunile
prin intermediul carora se savarseste respec-
tiva fapta sunt insotite de metodele: aplicarea
violentei impotriva persoanelor, pogromuri,
incendieri, distrugeri de bunuri, precum si
de opunere de rezistentd violentda sau armata
reprezentantilor autoritatilor” [18, p. 141], sau
de mijloacele de savarsire a infractiunii: ,apli-
carea armei de foc sau a altor obiecte utilizate
in calitate de arma” [18, p. 141].

Din punct de vedere al laturii subiec-
tive, dezordinile In masa se deosebesc de
infractiunea de creare sau conducere a unei
organizatii criminale doar in ipoteza in care
ultima se comite cu scopul de comitere a unei
sau a mai multor infractiuni cu caracter terorist
(art. 284, alin. (2) CP), semn care, in acest caz,
devine unul obligatoriu pentru complinirea la-
turii subiective a infractiunii.

Cu privire la alte deosebiri dintre art. 284
CP si art. 285 CP, remarcam ca infractiunea de
dezordini in masa prevede si sanctioneaza ac-
tivitatea de participare, insa doar in acel caz in
care participarea este una activa.

Este dificil a nu manifesta subiectivism
atunci cand participarea activa se disociaza de
participarea care nu este activa. Totusi, In acest
scop, drept criterii de disociere urmeaza a fi

order is expressed, as the case may be, in: a)
preparing and planning provocations aimed at
inciting the aggressiveness of crowds; b) creat-
ing an atmosphere conducive to the application
of violence against persons - pogroms, arson,
destruction of property, the use of firearms or
other objects as weapons, or violent or armed
resistance to authorities; c) creating other nec-
essary conditions for carrying out mass disor-
ders” [4, p. 582].

According to the same authors: “[c]on-
ducting mass disorders involves, as the case
may be: a) directing crowds of people to carry
out mass disorders; b) coordinating the actions
of the participants in the mass disorders; c) di-
rectly guiding the crowds of people to apply vi-
olence against persons, commit pogroms, arson,
destruction of property, use firearms or other
objects as weapons, or to resist violently or with
arms against authorities, etc.” [4, p. 582].

The optional elements of the objective side
of the criminal composition established in Article
285, paragraph (1) of the Criminal Code, in con-
trast to the crime of creation or leading of a crimi-
nal organization, play a decisive role in determin-
ing the existence of the crime. If these conditions
are not met, there is no basis for applying liability
under the incriminating provision.

According to the position of the author
Sofia P.: “the crime of mass disorder is consid-
ered completed only when the actions through
which the act is committed are accompanied
by methods such as: the use of violence against
persons, pogroms, arson, destruction of prop-
erty, as well as the use of violent or armed re-
sistance against the authorities” [18, p. 141],
or by means of committing the crime: “the use
of firearms or other objects used as weapons”
[18, p. 141].

From the perspective of the subjective
aspect, mass disorder differs from the crime of
creating or leading a criminal organization only
in the case where the latter is committed with
the purpose of one or more terrorist-related of-
fences (Article 284, paragraph (2) of the Penal
Code), a sign which, in this case, becomes man-
datory to complete the subjective aspect of the
offence.

Regarding other differences between Ar-
ticles 284 and 285 of the Penal Code, we note
that the crime of mass disorder also punishes
and sanctions the act of participation, but only
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luate in consideratie: gradul de agresivitate a
participantului la dezordinile Tn masa; spiritul
de initiativa al acestuia; capacitatea de a lua de-
cizii si de a le executa, neacceptarea crutarii vic-
timei; recalcitranta in raport cu reprezentantii
autoritatilor etc. [7, p. 525].

Actiunile care dezorganizeaza activitatea
penitenciarelor (art. 286 CP)

In contextul in care unitatea structurald
a unei organizatii criminale o constituie gru-
pul criminal organizat, organizarea de gru-
puri criminale sau participarea activa la ase-
menea grupuri dicteaza o necesitate vadita in
delimitarea conceptelor de ,grup criminal” si
cel de ,grup criminal organizat”, precum si a
componentelor de infractiune prevazute la art.
284 si, respectiv, art. 286 CP

Obiectul juridic special al infractiunii
statuate la art. 286 CP este unul complex, fiind
format din:

— obiectul juridic special principal, care
constd, conform autorilor Brinsa S. si Stati V,,
»din relatiile sociale cu privire la executarea pe-
depsei cu inchisoarea, in legatura cu activitatea
executional penala a subiectilor care aducla re-
alizare actul procedural al instantei de judeca-
ta, prin care se stabileste pedeapsa” [6, p. 529];

- obiectul juridic special secundar, for-
mat din relatiile sociale cu privire la libertatea
psihica, integritatea corporala sau sdnatatea
persoanei [6, p. 529].

Iese in evidenta faptul ca infractiunea de
laart. 286 CP, spre deosebire de cea stipulata la
art. 284 CP, dispune de obiect material in forma
corpului fizic al persoanei si de victima, care
are una din urmatoarele calitdti: a) condamnat
pornit pe calea corectarii, b) reprezentant al
administratiei institutiei penitenciare.

Latura obiectiva a actiunilor care dezor-
ganizeaza activitatea penitenciarelor contine
un singur semn obligatoriu - fapta prejudicia-
bila, care se exprima prin actiune si care poate
prelua una din urmatoarele 4 forme prevazute
de lege: terorizarea condamnatilor porniti pe
calea corectarii; savarsirea atacurilor violente
asupra administratiei; organizarea de grupuri
criminale; participarea activa la grupurile cri-
minale [9].

Cu toate ca actiunea de organizare a
unei organizatii criminale si cea de organizare
de grupuri criminale nu poate fi confundatj,
totusi, gasim de cuviintd sa analizdm anume

in the case where the participation is active.

It is difficult not to exhibit subjectivism
when active participation is distinguished from
non-active participation. However, for this pur-
pose, the criteria for differentiation should con-
sider the degree of aggressiveness of the par-
ticipant in the mass disorder; their initiative;
the ability to make decisions and carry them
out; the refusal to spare the victim; resistance
toward authorities, etc. [7, p. 525].

Actions that disrupt the activity of pris-
ons (art. 286 of the Criminal Code)

In the context where the structural unit of
a criminal organization is the organized crimi-
nal group, the organization of criminal groups
or active participation in such groups dictates
a clear need to delimit the concepts of “crimi-
nal group” and “organized criminal group,” as
well as the elements of the crimes provided for
in Articles 284 and, respectively, Article 286 of
the Criminal Code.

The special legal object of the crime es-
tablished in Article 286 of the Criminal Code is
a complex one, consisting of:

The primary special legal object, which,
according to authors Brinza S. and Stati V., “is
made up of social relations concerning the exe-
cution of a prison sentence, in connection with
the criminal enforcement activity of the sub-
jects who carry out the procedural act of the
court, through which the punishment is estab-
lished” [6, p. 529].

The secondary special legal object, con-
sists of social relations concerning the mental
freedom, physical integrity, or health of a per-
son [6, p. 529].

It stands out that the crime under Arti-
cle 286 of the Criminal Code, unlike the one
stipulated in Article 284, has a material object
in the form of a person’s physical body and a
victim who has one of the following qualities:
a) a convict on the path of correction, b) a rep-
resentative of the penitentiary institution’s ad-
ministration.

The objective side of the actions that dis-
rupt the activity of penitentiaries contains a
single mandatory sign - the harmful act, which
is expressed through action and can take one of
the following four forms provided by the law:
terrorizing convicts on the path of correction;
committing violent attacks against the admin-
istration; organizing criminal groups; actively
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aceasta modalitate normativa de realizare a
faptei prejudiciabile ale infractiunii de la art.
286 CP, fapt dictat de similitudinile si proble-
mele calificative care pot aparea.

Prin organizarea de grupuri criminale se
intelege: constituirea unor asocieri din 2 sau
mai multe persoane, la caz, persoanele au sta-
tut de condamnat, care isi executd pedeapsa cu
inchisoarea; recrutarea condamnatilor care fsi
executa pedeapsa cu inchisoarea in componenta
grupului criminal; elaborarea planurilor si diri-
jarea activitatii grupului astfel creat.

Asadar, notiunea de ,grup criminal”, spre
deosebire de cea de ,grup criminal organizat”,
nu este prevazuta de legislatia penala a Repu-
blicii Moldova.

Intemeindu-ne pozitia pe fundamentul
dispozitiei art. 46 CP, consideram ca grupul cri-
minal constituie o reuniune de persoane care
s-au organizat In prealabil, activitatea careia
este indreptata spre comiterea uneia sau a mai
multor infractiuni.

Dupa cum afirma Tighineanu A., ,grupul
criminal este, practic, cea mai simpla forma de
participatie cu Intelegere prealabild” [20, p.
109].

Sub acest aspect, caracterul organizat al
grupului criminal este conferit nu prin trasatura
organizarii prealabile, ci prin cea de stabilitate.

In cazul in care grupul criminal format
are semnele de organizatie criminald, organi-
zatorul sau conducatorul acestuia urmeaza a fi
atras la raspundere penald In conformitate cu
art. 284 CP Aceasta varianta calificativa este
justificata de art. 118, alin. (2) CP: ,Califica-
rea infractiunilor in cazul concurentei dintre o
parte si un intreg se efectueaza in baza normei
care cuprinde In Intregime toate semnele fap-
tei prejudiciabile savarsite” [9]. De asemenea,
aceasta solutie a fost retinuta si de practica ju-
diciara nationala [14].

Scopul, ca semn obligatoriu cu caracter
alternativ al laturii subiective a infractiunii
prevazute de art. 286 CP, este un alt criteriu de
delimitare a infractiunilor supuse examinarii.

Astfel, actiunile care dezorganizeaza ac-
tivitatea penitenciarelor, realizate in forma de
organizare a grupurilor criminale sau partici-
parea activa la asemenea grupuri, urmaresc
scopul terorizarii condamnatilor porniti pe ca-

lente asupra administratiei.

participating in criminal groups [9].

Although the action of organizing a
criminal organization and organizing criminal
groups cannot be confused, we find it appropri-
ate to analyze precisely this normative way of
committing the harmful act of the crime under
Article 286 of the Criminal Code, a fact dictat-
ed by the similarities and qualifying issues that
may arise.

By organizing criminal groups, it is un-
derstood: the formation of associations of two
or more persons, where the individuals have
the status of convicts serving a prison sen-
tence; recruiting convicts serving their prison
sentences into the criminal group; developing
plans and directing the activity of the group
thus created.

Thus, the concept of “criminal group,” as
opposed to that of “organized criminal group,”
is not provided for in the criminal legislation of
the Republic of Moldova.

Based on the provisions of Article 46 of
the Criminal Code, we consider that a criminal
group constitutes a gathering of individuals
who have organized themselves in advance,
and whose activity is aimed at committing one
or more crimes.

As Tighineanu A. states: “The criminal
group is, in fact, the simplest form of participa-
tion with prior understanding” [20, p. 109].

In this regard, the organized nature of
the criminal group is not given by the feature of
prior organization, but by its stability.

If the criminal group formed shows the
characteristics of a criminal organization, the
organizer or leader of the group will be held
criminally responsible under Article 284 of
the Penal Code. This qualifying version is justi-
fied by Article 118, paragraph (2) of the Penal
Code: “The qualification of offences in the case
of a competition between a part and a whole is
made based on the norm that encompasses all
the elements of the harmful act committed” [9].
This solution has also been upheld by national
judicial practice [14].

The goal, as a mandatory alternative sign
of the subjective aspect of the crime provided
by Article 286 of the Penal Code, is another cri-
terion for distinguishing the offences under ex-
amination.

Thus, actions that disrupt the activity of
penitentiaries, carried out in the form of organ-
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Totusi, respectivul scop, ipso jure, este in-
corporat in componenta infractiunii de creare
sau conducere a unei organizatii criminale, de
aceea permite delimitarea art. 284 CP de art.
286 CP doar in calitate de criteriu aditional.

Din alt punct de vedere, scopul comiterii
uneia sau a mai multor infractiuni cu caracter
terorist (art. 284, alin. (2) CP) nu poate fi atri-
buit nici sub un aspect infractiunii cuprinse de
dispozitia art. 286 CP.

in definitiv, subiectul infractiunii de
actiuni care dezorganizeaza activitatea pe-
nitenciarelor se deosebeste de subiectul
infractiunii incriminate la art. 284 CP prin in-
termediul semnului calificativ special, care
constd In calitate de persoana care isi executa
pedeapsa cu inchisoarea. Acest semn 1i confe-
ra subiectului infractiunii de la art. 286 CP o
arie restrictiva de aplicabilitate, care, insd, nu
exclude si atribuirea persoanei care executa
pedeapsa cu inchisoare la categoria subiectu-
lui infractiunii de creare sau conducere a unei
organizatii criminale.

Grupul sau organizatia terorista

Legislatia penala a Republicii Moldova,
spre deosebire de legislatiile mai multor state
ale lumii, Intre care Romania, Federatia Rus3,
Ucraina etc., nu prevede o norma penala sepa-
ratd pentru activitatea de creare sau conducere
a unei organizatii teroriste.

Cu toate acestea, art. 284, alin. (2) CP in-
stituie raspundere pentru infractiunea de cre-
are sau conducere a unei organizatii criminale
cu scopul de a comite una sau mai multe infrac-
tiuni cu caracter terorist.

in mod firesc, apare intrebarea daca o
organizatie criminala s-ar asimila unei organi-
zatii teroriste, In cazul In care scopul acesteia
este unul cu profil terorist?

In acord cu prevederile art. 3 al Legii cu
privire la prevenirea si combaterea terorismu-
lui, ,Organizatia terorista este organizatia creata
in scopul desfasurarii de activitati teroriste sau
organizatie care admite recurgerea la terorism in
activitatea sa. Organizatia se considera terorista
dacd macar una din subdiviziunile sale structura-
le desfasoara o activitate terorista” [16].

Totodatd, ,grupul terorist” reprezintd o
reuniune ,,a doua sau mai multe persoane care
s-au asociat In scopul de a desfasura o activita-
te terorista” [16].

Respectiv, elementul determinant al unui

izing criminal groups or actively participating
in such groups, pursue the goal of terrorizing
convicts on the path to correction or the goal of
committing violent attacks against the admin-
istration.

However, this goal, ipso jure, is incorpo-
rated into the composition of the crime of cre-
ating or leading a criminal organization, which
is why it allows for the distinction between Ar-
ticle 284 of the Penal Code and Article 286 of
the Penal Code only as an additional criterion.

From another perspective, the goal of
committing one or more offenses with a terror-
ist character (Article 284, paragraph (2) of the
Penal Code) cannot be attributed, under any
aspect, to the offense covered by the provision
of Article 286 of the Penal Code.

In the end, the subject of the crime of ac-
tions that disrupt the activities of penitentiaries
differs from the subject of the crime incrimi-
nated in Article 284 of the Penal Code through
the special qualifying feature, which consists in
the status of a person who is serving a prison
sentence. This feature gives the subject of the
offence under Article 286 of the Penal Code a
restricted scope of applicability, which, howev-
er, does not exclude the attribution of the per-
son serving a prison sentence to the category of
the subject of the crime of creating or leading a
criminal organization.

The terrorist group or organization

The criminal legislation of the Republic
of Moldova, unlike the legislation of several
countries around the world, including Roma-
nia, the Russian Federation, Ukraine, etc., does
not provide a separate criminal provision for
the activity of creating or leading a terrorist or-
ganization.

However, Article 284, paragraph (2)
of the Penal Code establishes liability for the
crime of creating or leading a criminal organ-
ization with the purpose of committing one or
more terrorist crimes.

Naturally, the question arises whether a
criminal organization would be assimilated to
a terrorist organization if its purpose is of a ter-
rorist nature?

Under the provisions of Article 3 of the
Law on the Prevention and Combating of Ter-
rorism: “A terrorist organization is an organiza-
tion created to carry out terrorist activities or an
organization that accepts the use of terrorism in
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grup terorist sau al unei organizatii teroriste il
formeaza scopul de a desfasura o activitate te-
rorista.

In acceptiunea legii sus-nominalizate,
activitatea terorista (activitdtile teroriste) de-
semneazd spectrul de activitati care includ:
»planificarea, pregatirea, tentativa de savarsire
si savarsirea unui act terorist sau a unei alte
fapte ce constituie infractiune cu caracter tero-
rist; — constituirea unei formatiuni armate ile-

gale a unei orgamzatll criminale, a unui grup

organizat in scopul savarsirii uneia sau mai
multor infractiuni cu caracter terorist; - re-

crutarea, favorizarea, Tnarmarea, instruirea si
utilizarea teroristilor; - ralierea la organizatiile
teroriste sau participarea la activitatea acestor
organizatii; - finantarea pregatirii sau comite-
rii unui act terorist ori a unei alte infractiuni cu
caracter terorist, finantarea unei organizatii te-
roriste, a unui grup terorist sau a unui terorist,
precum si acordarea de sprijin acestora pe alte
cai; - acordarea de suport informational sau de
alt ordin in procesul planificarii, pregatirii sau
comiterii unui act terorist ori a unei alte fapte
ce constituie infractiune cu caracter terorist; -
instigarea In scop terorist, justificarea publica a
terorismului, propaganda ideilor terorismului,
raspandirea de materiale sau informatii ce in-
deamna la activitati teroriste sau indreptatesc
desfasurarea unor astfel de activitati; — orica-
re dintre actiunile mentionate efectuate prin
intermediul sistemelor informationale si al
retelelor de comunicatii electronice” [16] (sub-
linierea ne apartine - n.a.).

Dupa cum usor se observa, constituirea
unei organizatii criminale sau a unui grup cri-
minal organizat In scopul savarsirii uneia sau a
mai multor infractiuni cu caracter terorist este
doar o parte din activitatea terorista definita
de lege, respectiv doar o parte din spectrul de
activitati sau scopuri urmarite 1n activitatea co-
tidiana a unei organizatii teroriste.

Asadar, un grup criminal organizat sau o
organizatie criminald a caror scop vizeaza co-
miterea uneia sau a mai multor infractiuni cu
caracter terorist nu pot fi echivalate cu formele
de organizare criminala - grup sau organizatie
terorista, ultimele concepte fiind mai specifice,
iar in ceea ce tine de activitatea terorista -, si
mai complexe [8, p. 267].

Spre exemplu, urmarirea scopului savar-
sirii unei infractiuni de finantare a terorismu-

its activities. The organization is considered ter-
rorist if at least one of its structural subdivisions
carries out terrorist activities” [16].

At the same time, a “terrorist group” is
defined as a gathering “of two or more persons
who have joined together to carry out a terror-
ist activity” [16].

Thus, the determining element of a ter-
rorist group or a terrorist organization is the
purpose of carrying out terrorist activities.

According to the aforementioned law,
terrorist activity (terrorist activities) refers to
the range of activities that include: planning,
preparing, attempting to commit, and com-
mitting a terrorist act or another offence with
a terrorist nature; forming an illegal armed

group, a criminal organization, or an organized
group to commit one or more terrorist offenc-
es; recruiting, aiding, arming, training, and us-
ing terrorists; joining terrorist organizations or
participating in the activities of these organiza-
tions; financing the preparation or commission
of a terrorist act or another terrorist-related
offence, financing a terrorist organization, a
terrorist group, or a terrorist, as well as pro-
viding support to them through other means;
providing informational or other supportin the
process of planning, preparing, or committing
a terrorist act or another terrorist-related of-
fence; incitement for terrorist purposes, public-
ly justifying terrorism, propagating the ideas of
terrorism, spreading materials or information
that encourage terrorist activities or justify
such activities; any of the aforementioned ac-
tions carried out through information systems
and electronic communication networks” [16].

As it can be easily observed, the crea-
tion of a criminal organization or an organized
criminal group to commit one or more terrorist
offences is only a part of the terrorist activity
as defined by the law, specifically a part of the
range of activities or objectives pursued in the
daily operations of a terrorist organization.

Thus, an organized criminal group or a
criminal organization whose goal is to commit
one or more terrorist offences cannot be equat-
ed with forms of criminal organization - such
as a terrorist group or terrorist organization -
since the latter concepts are more specific, and
in terms of terrorist activity, they are also more
complex [8, p. 267].

For example, the pursuit of the goal of
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lui de catre un grup criminal organizat sau de
catre o organizatie criminala nu poate fi califi-
cata n acord cu art. 284, alin. (2) CP, deoarece
finantarea terorismului nu face parte din ca-
tegoria infractiunilor cu caracter terorist, spe-
cificate la art. 134'' CP. Astfel, atestarea unui
astfel de scop la crearea sau conducerea unei
formatiuni criminale determina, In partea ce vi-
zeaza organizatia criminalg, calificarea potrivit
art. 284, alin. (1) CP, iar in partea ce tine de gru-
pul criminal organizat, calificarea potrivit art.
26 raportatla art. 279, alin. (1) CP.

In conformitate cu art. 9, alin. (1), lit. c)
al Conventiei Consiliului Europei privind preve-
nirea terorismului, ,Fiecare parte adopta masu-
rile necesare pentru a prevedea ca infractiune,
conform dreptului sau intern: participarea
la comiterea uneia sau mai multora dintre
infractiunile prevazute la articolele 5-7 de ca-
tre un grup de persoane care actioneaza Intr-
un scop comun [13], iar conform art. 2 al Proto-
colul aditional la Conventia Consiliului Europei
privind prevenirea terorismului, ,In scopul pre-
zentului Protocol, ,participarea intr-o asociatie
sau grup In scop terorist” inseamna participa-
rea In activitatile unei asociatii sau unui grup
in scopul comiterii sau contribuirii la comite-
rea unei sau mai multor infractiuni teroriste
de cdtre organizatie sau grup. Fiecare Parte
adoptd masurile necesare pentru a prevedea
ca infractiune, conform dreptului sau intern,
participarea intr-o asociatie sau grup In scop
terorist, asa cum este definita la paragraful 1,
atunci cand a fost comisa cu intentie” [19].

Finalmente, statelor membre [ale Consi-
liului Europei] le-a fost de asemenea solicitat
sd incrimineze actele internationale de ,,condu-
cere a unui grup terorist” sau de participare la
activitatile sale [1, p. 279].

4. CONCLUZII SI RECOMANDARI

In temeiul dispozitiilor conventionale si a
rationamentelor prezentate supra, consideram
oportund incriminarea activitatii de constitu-
ire a unui grup terorist sau a unei organizatii
teroriste, a activitatii de participare la aseme-
nea grupuri/ organizatii, precum si participa-
rii la activitatile acestora, in cadrul unei norme
penale distinctive. In acest mod, dispozitia si
sanctiunea de la art. 284, alin. (2) CP, urmeaza
a fi abrogate in mod expres, i.e. prin Inlocuire.

committing the crime of financing terrorism by
an organized criminal group or a criminal or-
ganization cannot be qualified according to Ar-
ticle 284, paragraph (2) of the Criminal Code, as
financing terrorism is not part of the category
of terrorist crimes specified in Article 134! of
the Criminal Code. Thus, the establishment of
such a goal in the creation or leading of a crim-
inal formation leads, in the case of the criminal
organization, to qualification according to Ar-
ticle 284, paragraph (1) of the Criminal Code,
and in the case of the organized criminal group,
to qualification according to Article 26 with Ar-
ticle 279, paragraph (1) of the Criminal Code.

According to Article 9, paragraph (1),
letter c) of the Council of Europe Convention on
the Prevention of Terrorism: “Each Party adopts
the necessary measures to ensure that the fol-
lowing is considered a criminal offence under
its domestic law: participation in the commis-
sion of one or more of the offences set out in
Articles 5-7 by a group of persons acting with a
common purpose [13].” Also, according to Ar-
ticle 2 of the Additional Protocol to the Coun-
cil of Europe Convention on the Prevention of
Terrorism: “For this Protocol, ‘participation in
an association or group for terrorist purposes’
means participation in the activities of an asso-
ciation or group to commit or contribute to the
commission of one or more terrorist offences
by the organization or group. Each Party adopts
the necessary measures to ensure that partici-
pation in an association or group for terrorist
purposes, as defined in paragraph 1, is consid-
ered a criminal offence under its domestic law
when committed with intent” [19].

Finally, Member States [of the Council of
Europe] have also been asked to criminalize
international acts of “leading a terrorist group”
or participating in its activities [1, p. 279].

4. CONCLUSIONS AND RECOMMENDATIONS

Based on the provisions of the conven-
tions and the reasoning presented above, we
consider it appropriate to criminalize the act of
constituting a terrorist group or organization,
participating in such groups/ organizations, as
well as participating in their activities, within a
distinct criminal norm. In this way, the provi-
sion and punishment of Article 284, paragraph
(2) of the Criminal Code should be expressly
repealed, i.e. replaced.
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