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EFFECTIVE MANAGEMENT OF DEFENCE AND NATIONAL SECURITY
PROJECTS BASED ON PRINCE2 METHODOLOGY ON THE EXAMPLE
OF THE POLICE ACADEMY IN SZCZYTNO

Ewa KUCZYNSKA
PhD

The article presents issues related to the preparation and implementation of projects involv-
ing Polish and European aid funds. The author emphasises that the implementation of each pro-
ject is a complex undertaking, requiring timely and effective and effective action in accordance
with the assumed objectives and, above all, the adopted parameters. Effective project manage-
ment requires specific competences possessed by the implementation team appointed for this
purpose, as well as specific skills of this team. The article presents the characteristics of project
management, stages of project implementation, the PRINCE2 project management methodolo-
gy in the Police and the implementation of projects at the Police Academy in Szczytno using the
PRINCE2 methodology, taking into account the structure of the project management team. The
author believes that project failure is often due to poor project management, the lack of use of an
appropriate management methodology. How a project is managed largely determines its success.
Proper project management is one of the elements of success, not only of the project itself, but also
of the success of the applicant and the entities to which the support, whether in-kind or financial,
has been directed.

Keywords: project management, project team, public administration, project manager,
PRINCE2 methodology.

MANAGEMENTUL EFICIENT AL PROIECTELOR DE APARARE SI SECURITATE
NATIONALA PE BAZA METODOLOGIEI PRINCE2 PE EXEMPLUL
ACADEMIEI DE POLITIE DIN SZCZYTNO

In articolul sunt prezentate probleme legate de pregdtirea si implementarea proiectelor care
implica fonduri de ajutor poloneze si europene. Autorul subliniazd cd implementarea fiecdrui pro-
iect este un angajament complex, care necesitd o actiune in timp util si eficientd in concordantd
cu obiectivele asumate si, mai ales, cu parametrii adoptati. Managementul eficient al proiectului
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necesitd competente specifice detinute de echipa de implementare desemnatd in acest scop, pre-
cum si competente specifice acestei echipe. Articolul prezintd caracteristicile managementului de
proiect, etapele implementdrii proiectului, metodologia de management de proiect PRINCE2 in
Politie si implementarea proiectelor la Academia de Politie din Szczytno cu folosirea metodologiei
PRINCE2, tinand cont de structura echipei de management al proiectului. Autorul considerd cd
esecul proiectului se datoreazd adesea managementului defectuos al acestuia, lipsei utilizarii unei
metodologii de management adecvate. Modul in care este gestionat un proiect determind in mare
madsurd succesul acestuia. Managementul corect al proiectului este unul dintre elementele succe-
sului, nu numai al proiectului in sine, ci si al succesului solicitantului si al entitdtilor carora le-a fost

indreptat sprijinul, in naturd sau financiar.

Cuvinte-cheie: management de proiect, echipd de proiect, administratie publicd, manager

de proiect, metodologia PRINCE2.

1. INTRODUCTION.

In today’s rapidly changing environ-
ment, the success of an organisation depends
largely on self-improvement, i.e. how to pre-
pare for and implement changes performed
under time and cost pressure. The execution
of tasks largely determined by time and finan-
cial resources is the domain of undertakings
called projects. The term project functions in
our consciousness in very many meanings.
The answer to the question ‘what is a project’
asked in different communities will result in
a different answer. An engineer, an artist, a
financier, a lawyer or a person with a human-
istic background will think differently about
a project. However, project management
methodologies need to define the concept of
a project in a very precise way. According to
the PRINCE2 methodology, a project is ‘A
management environment designed to deliv-
er one or more business products according
to the specific requirements of the business’
. The most important element of a project —
the business need — follows directly from this
definition. This business need will form the
basis for one of the first management doc-
uments — the project business case which
forms the basis for further project planning
and execution.

This article will present one of the of
project management methods — PRINCE2
methodology as an effective methodology for
managing defence and national security pro-

1 ‘A Guide to the Project Management Body of
Knowledge Third Edition’ (PMBOK® Guide), Pro-
ject Management Institute.
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jects used for many years at the Police Acad-
emy in Szczytno.

2. METHODOLOGY.

The methodology of document analy-
sis, the literature on the subject and the legal
acts in force at the Police Academy in Szczyt-
no were used during the research.

3. RESULTS.

3.1. Project preparation and imple-
mentation. Project management

Preparing and implementing a project
with the aid of both national and European
funds is a complex undertaking, requiring
timely and effective action in accordance
with the assumed objectives and, above all,
the adopted parameters. Effective project
management requires specific competencies
possessed by the implementation team ap-
pointed for this purpose, as well as specific
skills of this team. Broadly understood com-
petencies consist of qualifications, experience
and personality traits. The European Union,
including Poland, does not impose on project
developers a single method of developing
and managing projects. Nevertheless, pro-
jects developed in accordance with accept-
ed project management standards, such as
PRINCE2 or PMBOK®Guide, are evaluated
more highly. As a rule, the proposed project
management methodologies are supposed to
eliminate negative phenomena and excessive
risk of implemented projects regardless of
their nature and area of implementation. The
most important negative phenomena com-
monly occurring in programmes or projects

Scientific-practical publication ‘H
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include: poor planning and preparation of
projects, as well as their inadequacy to meet
the needs of final beneficiaries. Therefore,
the preparation of appropriate methodolog-
ical solutions is important from the point of
view of participants in any project. These
solutions concern the achievement of project
objectives within a defined financial limit,
and their correct implementation and evalu-
ation increases the likelihood that the funds
received will be spent purposefully. When we
talk about management principles, we often
mean managing people. In turn, managing
people involves defining the activities of or-
ganisational units, planning tasks for individ-
uals, organising work, monitoring the perfor-
mance of tasks and, finally, evaluating. The
same applies to project management. Accord-
ing to R. K. Wysocki, ‘Project management is
a set of methods and techniques based on ac-
cepted management principles used to plan,
evaluate and control the activities of desired
results — on time and on budget, and in ac-
cordance with the requirements‘.

Project management is also defined as
planning, organising, monitoring and directing
all aspects of a project and motivating all project
participants, leading to the confident achieve-
ment of project objectives, safely and within
agreed time, cost and performance criteria.

octombrie - decembrie 2023

Project management, according to A.
Zajaczkowska, is also defined as ,the applica-
tion of knowledge, skills, tools and methods
and the harmonisation of the interaction of
project implementers to achieve the set ob-
jectives, to complete projects within the set
time period and to keep costs within the
set limit. The management process makes
it possible to steer the course of a project. It
is the undertaking of integrated activities to
achieve project objectives’ [14, p. 27].

The American Project Management
Institute’s definition is that ‘project man-
agement is the management discipline con-
cerned with applying available knowledge,
skills, tools and techniques to meet the needs
and expectations of project principals’ [2, p.
27]. There are interrelationships between
the project management terms presented, as
project management as a field of knowledge
creates a source of knowledge for managing
projects in specific situations. The following,
in tabular form, is a specification of project
management by E. Turban and J.R. Mere-
dith, which defines the typical characteris-
tics of projects, the main features of project
management and the symptoms of misman-
agement of projects.

Management is an indispensable part
of any project and one of the most impor-

Table 1. Characteristics of project management

Project characteristics Characteristics of project

management

Uniqueness Uncertainty

Longevity Unpredictability

Complexity Difficulties of implementation

Significant participation of Dependence on external

external contractors partners

Intensive cooperation Difficulties in planning

Multilateral relationships Need for visualisation

High risk Special control by the top

management

High potential benefits
management

Of special interest to the top

Zrédto: E. Turban, J.R. Meredith, Fundamentals of Management Science, Business Publi-

cations, Plano 19835, p. 320.

2 [bid., p. 62.
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tant criteria of its assessment. According to
the provisions of the application generator
for PO KL, it includes the following stages:

1) start of the project,

2) implementation of project activities,

3) project evaluation,

4) project closing [2, p. 28].

Project management taking into ac-
count the above-mentioned stages is illustrat-
ed in the figure below.

Project management according to the
project life cycle includes consecutive phases
such as identification, planning, implementa-
tion and evaluation. The final evaluation of a
project can take the form of an audit.

There are at least 30 different project
management methodologies worldwide. In
Poland, the most common project manage-

PRINCE2 (a clear and elaborate hierarchy
of decision-making levels, where the project
coordinator is responsible for the day-to-day
management of activities during each phase
of the project. The methodology defines a
project as an organisation set up for a period
of time to deliver one or more business prod-
ucts, according to a defined business case. It
leads to a focus on the business aspects of the
project, starting with the reasons for bring-
ing the project to life and ending it with its
closure [1, p. 21-26]), IPMA (an organisation
registered in Switzerland that has created
an international standard ICB - competence
guidelines, according to which a project co-
ordinator should possess not only knowledge
and experience, but also high interpersonal
skills, which are essential to carry out projects

Start-up of the project

STEP 1

= IR

Establishment of the project team

Organisation of the project office.

Securing/purchasing equipment and supplies.

Development of internal implementation procedures and project
documentation.

L

Implementation of tasks

task and time management.

management of resources (human, financial, tangible, intangible).
Quality, change, risk management.

Accounting for the project.

Material and financial monitoring.

Payment applications - reporting.

1. development of an evaluation methodology report.
2. development of research tools.

STEP 2
il
2.
3.
4.
58
6.
Evaluation
STEP 3
1
2.
3. 3. field research.
4. 4. evaluation reports.

Closing the project

L

STEP 4

1. 1 Archiving of project documentation.
2. 2.final reports.

Chart 1. Project management
Source: A. Zajaczkowska, Project coordinator ... p. 28.

ment standards include: PMBOK®Guide
(used mostly in commercial organisations,
giving a very high degree of autonomy to
the coordinator in project management),
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successfully. He treats project management
as an independent profession), PCM meth-
odology — Project Cycle Management, based
on the Logic Table Analysis method, which is
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the main tool used for project planning dur-
ing the project identification and develop-
ment phase. The experience to date in project
management in Poland, is largely based on
the PCM methodology, which is recommend-
ed by the European Commission. The use of
this methodology in project management is
often referred to as an ,integrated approach’
to project lifecycle management, as it aims to
support good management practice and ef-
fective decision-making during the project li-
fecycle. Using common project management
standards results in the project commission-
er, the project manager and those working
on the project having a clear understanding
of what work should be organised and how
the project has been planned and should be
implemented [7, p. 5].

When preparing an application (applica-
tion for funding for a project), project develop-
ers usually have one goal in mind — to obtain
funding. Many issues are postponed, while
every poorly thought-out sentence in the pro-
ject can generate unnecessary problems at the
very beginning of the project. In addition to
careful planning of the project’s scope of ac-
tivities, it is necessary to create a management
structure that can cope with the considerable
number of requirements at the implementa-
tion stage. Therefore, when embarking on pro-
ject management, it is important to familiarise
yourself with the various project management
standards and select the most appropriate
management methodology for your project.

3.2. Project management methodol-
ogy PRINCEZ2 in Police

In the management of projects whose
beneficiary is the Police, from my own expe-
rience, I can state that the PRINCE2 meth-
odology is becoming more and more wide-
spread (increasingly used in the management
of research projects and development work
for national security and defence at the Po-
lice Academy in Szczytno and for ICT pro-
jects at the Police Headquarters in Warsaw).
The PRINCE2 methodology is widely used
in more than 150 countries around the world
and demand for it is growing steadily. It is
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widely regarded as the leading project man-
agement methodology, as evidenced by the
more than 20,000 organisations already ben-
efiting from this approach. Today, complex
projects often involve several organisations
working in partnership or under contract
to achieve their objectives. The PRINCE 2
methodology provides a common language
when dealing with different organisations
and with external suppliers [6]. In addition,
it is so generic that it can be applied to any
project regardless of the scale and type of
project, organisation, geographical location
or culture. Because the methodology is ge-
neric and based on proven principles, or-
ganisations adopting this methodology as a
standard can significantly improve their or-
ganisational capability and maturity in many
spheres, such as research, development of the
manufactured product, IT, etc. More on this
methodology later in this paper.

Returning to the consideration of pro-
ject management, it should be noted that it is
undoubtedly the art of dealing with unexpect-
ed events and counteracting or minimising
their harmful consequences. One of the most
important conditions for the success of a pro-
ject is involving the right people and using the
right tools. Project management has become
an intrinsic part of making a difference in the
life of an organisation, and the smooth execu-
tion of projects contributes to its success.

Based on my own long experience in
project management, I have to say that pro-
ject management does not end when the
grant is paid into the beneficiary’s account. It
is necessary to remember about the sustain-
ability of a project, also after its completion.
This element is related to the maintenance of
the effects achieved as a result of the project
within 5 years from its completion. Achieving
the success of receiving a grant requires hard
work, but above all, punctuality. Therefore,
every applicant should be aware of the effec-
tiveness and essence of project management.

Project management issues are not the
simplest. It should be remembered that project
management is much broader than writing an
application. It is the implementation of the en-
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tire project that is assessed, not just the submit-
ted application. The correct implementation
of a project does not only depend on practi-
cal skills, but equally importantly on constant
deepening of theoretical knowledge [10, p. 9].

The basis for implementing projects
co-financed by national or foreign funds is, of
course, money. However, it would be a great
simplification to look at the implementation
of the application from this angle only. Re-
ceiving a grant entails great responsibility on
the part of the applicant, not only in terms of
proper project management, but also proper
spending of the granted funds for the imple-
mentation of the project, be it a training (soft)
or investment (hard) project, achieving the
assumed project objectives and indicators.
Expenditure of funds must be carried out in
accordance with their purpose, with the ap-
plicable legal regulations on eligibility and ex-
penditure of funds under a given programme.

In accordance with the Community
regulations currently in force, the princi-
ple is, inter alia, to finance EU projects from
the resources of only one fund (mono-fund
principle). In order to avoid many problems
in project management, it is worth taking
the time to learn about project management
methodologies and to consider the time need-
ed to prepare a good project [3].

According to Stanistaw Sroka, Pres-
ident of the Management Board of the Pro-
ject Management Association Poland, pro-
ject management skills cannot bypass public
administration. He claims that ‘in times of
dynamic changes, globalisation, EU-funded
projects, both business and authorities will
not do without professional management
methods, as projects will soon become an
everyday occurrence.” [5].

Public administration, and therefore
also the police, is faced with the task of pre-
paring its staff for skilful project management,
and this is the case for the majority of its staff’
involved in obtaining and using aid funds. Ef-
fective project management is, above all, the
cooperation of a team of people dealing with
various areas within an institution.

In the most developed countries, pro-
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fessional project management is already a
common phenomenon. In Poland, it is only
just beginning to be applied, mainly in indus-
tries where the tasks to be performed are of a
project nature. The guiding principle is ‘do it
on time and for the money’.

In many countries around the world,
project management has become so crucial
that without a professionally prepared and
certified team, a task has no chance of be-
ing funded from other sources, such as pub-
lic money, or of being implemented. Project
management has also become common, if not
fashionable, in the police force.

The modern Police poses new challeng-
es to the management, requiring constant
improvement of their competences, also in
the area of obtaining aid funds. Problems re-
lated to the planning and implementation of
projects co-financed from EU funds in many
police organisational units are not a new issue.
Since the 1990s, the Polish Police has been an
active beneficiary of aid funds, in particular
European funds. This state of affairs required,
and still requires, specific standards for project
management within the existing organisation-
al structures in the Police, which will enable
efficient and more effective implementation of
projects, both national and European.

What does national project manage-
ment or EU project management include?

The following management areas can
be distinguished in the management of any
project, which can also be distinguished in
projects managed by police units, i.e:

— human resources management (e.g.
consortium formation, communication be-
tween partners, division of roles in the pro-
ject, organisation of meetings, decision-mak-
ing, how to resolve disputes and conflicts,
and others);

— material resources management (e.g.
choosing the project site, equipment, plan-
ning the purchase of equipment, materials
necessary for the project)

— financial management (e.g. setting
the project budget, allocation of funds for the
realisation of individual tasks, salary plan-
ning, expenses, valuation of own contribu-
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tion, watching over the flow of funds),

— time management (duration of the
project, time allocation of tasks, when the
main and specific objectives of the project
are to be achieved, when reports are to be
written, when meetings and audits are to be
scheduled, when funds are to be transferred
by the coordinator

— intellectual property rights manage-
ment (who will own possible patents, who will
be allowed to disseminate the results of the re-
search and in what form, at what point confi-
dentiality will have to be maintained, etc.).

Police practice in project management
indicates that simply isolating projects in the
planning system and linking them to costs
and outputs does not ensure the expected effi-
ciency of activities. This situation can, among
other things, lead to a loss of proper control
over projects, which prevents the achieve-
ment of the intended objectives and results
of projects. It has therefore become necessary
to create a mechanism for coordinating the
course of the project from planning to com-
pletion, i.e. project management.

In order to achieve this, in many police
units internal regulations have been intro-
duced in the form of orders of commanders,
decisions, regulations, as well as, in the case of
the Police Academy in Szczytno, in the form
of the aforementioned acts, but also Senate
Resolutions, which speak about the imple-
mentation of projects, both investment pro-
jects and various training undertakings with
the use of external funds, employment and
remuneration of persons within the projects,
creation of project teams and other.

Successful project management is not
determined by the number of people involved
in project activities, but by the way the work
is organised. The existing linear organisational
structures of many police units and the com-
plexity of project issues involving several enti-
ties within a given structure did not allow the
application of a simple linear project manage-
ment system. Therefore, it was necessary to
decide on the creation of project teams for the
implementation of specific projects from the
existing employees of the organisation, which
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conditioned the project management struc-
ture. At present, there are appropriate teams
in each police unit (provincial police head-
quarters), dealing, among other things, with
the acquisition of aid funds for the Police.

In management theory, project teams
are referred to variously and appear as project
management offices, programme and project
offices, project management centres, project
support offices and others. Many definitions
of a project team can be found in the literature.
According to Jerzy Rosiniski, a project team is
an ‘organisational unit, established on the ba-
sis of subject specialisation, realising a project
under direct supervision of a project manager’
[8, p. 196]. G. Kendall i S. Rollins definition of
the project team as a centralised organisation
dedicated to improving project management
practices and results™. The success of the pro-
ject depends on the staff in the project team.
Teams are set up to carry out a project task and
are disbanded upon completion.

Analysing the potential possibilities for
the implementation of projects from external
sources by police units, the following entities
can be singled out, whose participation be-
comes advisable and even necessary for the
proper implementation of the project. These
are: Department/Section of Finance, Depart-
ment/Section of Public Procurement, Team
of Legal Advisors, the relevant substantive
department of a given unit in relation to the
scope of the project (e.g. Department of In-
formation Technology for IT projects, De-
partment/Section of Investment and Repairs
for investment projects, Prevention Depart-
ment for projects concerning prevention pro-
grammes, training in crime prevention, traf-
fic, crisis management, Criminal Department
for projects concerning economic crime,
human trafficking and others, Press Team,
Internal Auditor, etc.). Within the scope of
the activities of police units, we can distin-
guish two types of projects, which include:
,soft’ projects, concerning training projects,
international cooperation, implemented in
partnership with other entities, and ,hard’
projects — investment projects in the area

% http://pl.wikipedia.org.
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of IT, communications, transport, supplies,
investments and renovations. Successes and
failures in project implementation are deter-
mined by a variety of factors. According to
J. Kisielnicki, the organisation of the project
team, i.e. the organisation of the executive
level cells, has a huge impact on the success
of a project [4].

Regardless of the selected area, activities
undertaken in projects, the size and composi-
tion of the project team will depend on many
factors, including, but not limited to, the type
of project (training, investment), the formula
for project implementation (project imple-
mented in partnership or as an independent
project), the size of the project in the context
of the project budget and its area of influence
(e.g. the entire Poland, region, police unit).
For independent projects, apart from the pro-
ject manager and coordinator or operational
manager (in the case of projects managed in
accordance with the PRINCE2 methodology),
the project team may also include managers
of police organisational units which are com-
petent in terms of the scope and place of pro-
ject realisation, e.g. Director of the Office of
the Cabinet of the KGP, Head of the Finance
Department, Head of the Prevention Depart-
ment, Director of the Institute of Law and oth-
ers. Each of these managers, depending on the
needs, may appoint 1-2 persons who, at the
level of implementation of the unit’s tasks, will
be responsible for them.

The number of participants in project
teams, depending on the specifics of the pro-
ject, its scope and the structure of the unit,
can vary from 5-25 people. However, it is
important to bear in mind that project team
members need to be mutually responsible for
the implementation of the project, to take ac-
tion and achieve goals together, to engage in
the work together, to complement each oth-
er’s skills. Project team members should rec-
ognise the need for each other’s experience in
order to achieve common goals. Communica-
tion within the project team is also important
and should always be characterised by hones-
ty and trust. The primary reason for setting
up project teams is the timing of the project.
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In the literature, there are many tips on how
to proceed in order to create a good project
team that will provide the best conditions for
the success of the project. Undoubtedly, the
allocation of responsibility to the different
functions performed in the project is of great
importance.

A good solution in the Police turned out
to be the creation in individual police units,
mainly at the level of provincial police head-
quarters, police schools, the KSP, the KGP and
the Police Academy in Szczytno of basic organ-
isational units, sometimes independent, subor-
dinate to a large extent directly to the provin-
cial police chiefs, school commanders or the
commander-rector of the Police Academy in
Szczytno , teams/departments dealing with the
acquisition of aid funds, sometimes also with
public procurement, which guarantees much
higher effectiveness of work in this respect.

The other subjects — the project partic-
ipants — fall under different management di-
visions, so issues of leadership and coordina-
tion of project activities are important. From
the point of view of effective project manage-
ment, cooperation between the project team
leader and its members is important, where
the leader will have an overriding role in rela-
tion to the team members. In this way, he or
she will be able to exert enough influence on
them to enable them to carry out their tasks
efficiently.

In projects, the positions of coordina-
tor, specialists and assistants have become
accepted, but this is not a mandatory set. The
most important thing is that the distribution
of tasks.

The most important thing is that the
distribution of tasks and dependencies be-
tween the various positions in a project is
clear and guarantees effective management.

The wide range of core tasks performed
by the project manager and the new subject
matter associated with the implementation
of various projects points to a solution that
involves appointing a project coordinator
or operational project manager in addition
to the project manager. This coordinator or
operational manager often comes from the
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organisational unit dealing with fundraising
in the police unit and is primarily responsible
for administrative and content-related sup-
port of the project, including communication
support within the project team and commu-
nication with external institutions involved
in project implementation, e.g. partners, in-
stitutions implementing projects, supervising
project implementation and others. In addi-
tion, persons working in the appointed teams
for assistance funds in police units perform
coordinating functions for all projects im-
plemented within a given police voivodeship
headquarters, police school, the Police Head-
quarters or the Police Academy in Szczytno.
Depending on the selected project manager,
the coordinator functions in double or triple
subordination for the duration of the project,
depending on the number and type of pro-
jects implemented, which sometimes causes
difficulties in proper project implementation.

Usually, projects in the police are tradi-
tionally managed on the basis of internal reg-
ulations, created for the purpose of project
implementation, where the persons included
in project teams, their tasks, responsibility,
subordination, methods of communication,
making key decisions, etc. are designated.
However, nowadays, there is an increasing
emphasis by various institutions, launching
competitions, on managing projects based on
an accepted, arbitrary project management
methodology, e.g. PRINCE2, PMBOK, or an-
other one mentioned earlier.

These methodologies can be a valua-
ble source of solutions and guidance which,
once the specifics of the institution that is the
Police are taken into account, can provide
important support for building a manage-
ment concept for a specific project of a specif-
ic police unit. Therefore, in Police units, e.g.
the Police Academy in Szczytno, the Central
Forensic Police Laboratory in Warsaw, pro-
jects are increasingly being managed based
on the PRINCE2 methodology. Additionally,
for this element, described in the application
form (point concerning project management)
with an indication of the selected project
management methodology, the beneficiary
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may receive, during the evaluation, addition-
al points. For this reason, some police units,
including APol, educate their employees in
the selected project management methodolo-
gy, directing them to training courses organ-
ised by external companies.

3.3. Project implementation at the
Police Academy in Szczytno using the
PRINCE2 methodology

In projects implemented at the Police
Academy in Szczytno in the field of defence
and national security, funded by the Nation-
al Centre for Research and Development, a
Project Management Team is established us-
ing the PRINCE2 methodology. The Steering
Committee (SC), consisting of representa-
tives of the leader (Police Academy in Szczyt-
no), consortium partners and possibly poten-
tial end-users of the project, is responsible for
making strategic decisions in the project. The
overarching role in the Steering Committee
is held by the Chair of the Steering Commit-
tee, who has ultimate responsibility for the
project. The other members are an advisory
body. The Chair of the Steering Committee
requests the appointment of Steering Com-
mittee members on the side of the Main
Supplier (consortium partners), who design,
produce, support, supply and implement the
project products, and the Main User (leader,
potential recipients of the project end results),
who is responsible for determining the needs
of those who will use the project products.
The Steering Committee is accountable to the
University’s management for the successful
implementation of the project and has stra-
tegic project management responsibilities. In
addition, it is responsible for communication
between the project management team and
stakeholders outside the project management
team. The Steering Committee disposes of
the funds provided for the project and over-
sees the implementation of the project and
the proper spending of the funds.

In particular, the SC’s tasks include:

- approving plans for the implementa-
tion of individual stages of the project schedule

- approving the final results of the im-
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plementation of the research and develop-
ment stages of the project and giving permis-
sion to start the next stage in the project;

- managing project risks and making
key decisions

regarding the introduction of emergen-
cy plans;

- issuing general guidelines for project
implementation;

- approving changes to the project
scope, schedule and cost estimate;

- making decisions on issues submitted
to the Steering Commiittee;

- supervising the proper implementa-
tion of the project in terms of its legitimacy

and further continuation of the project,
realisation of the main objective and detailed
objectives of the project, project schedule and
cost estimate;

- approval of interim reports on the im-
plementation of the Project milestones and
the final report;

- approval of the project closure;

- delegating authority and issuing guid-
ance to management team members;

- improving communication processes
between members of the Project Manage-
ment Team and the unit’s management, and
responding to the needs communicated by
the main recipients and users of the project.

The Chair of the Steering Committee
is approved by the Commandant-Rector al-
ready at the application preparation stage.
He/she has the ultimate responsibility for
the project, being supported by the Lead
User and the Lead Supplier. The role of the
Chairperson is to ensure that the project re-
mains focused throughout its lifecycle on the
achievement of its objectives and on the de-
livery of a product that will deliver the antic-
ipated benefits. The Chairman must also en-
sure that the project creates value for money
by delivering the project in a cost-conscious
manner that balances the requirements of the
business, user and supplier. Throughout the
life of the project, the Chairman is responsi-
ble for the business case (the justification for
the project, including costs, benefits, risks,
timescales, against which its continued valid-

LAW AND LIFE ||

October - December 2023

ity is verified). In addition, the Chairman also
makes the final decisions and is supported by
the Lead User and Lead Supplier in making
these decisions.

Project management cannot be complet-
ed without a good project manager. This role is
played by a project manager who should pos-
sess a number of competencies and skills that
will enable him or her to carry out a project in
accordance with the principal’s requirements
and, in so doing, not to exceed the deadline
and the approved budget. The person who is
appointed to this position is responsible for
the implementation of the project and the end
result of the project, which is formally reflect-
ed in the project initiation documentation. As
a rule, only one project manager is appointed
for a given project team. For the duration of
a project, a project manager should not be in
charge of multiple projects at the same time.
The requirements for the manager depend on
the specifics of the project and the members of
the Project Team.

The Project Manager coordinates the
work of the Project Team, which is made up
of persons responsible for the actual execu-
tion of activities, actions within the assigned
tasks of the project schedule, and the achieve-
ment of final results of a specified range and
quality parameters. The role of the project
manager is managerial in nature, however,
in addition to mastering the basic manage-
rial roles, project management requires this
person to be above average in simultaneously
performing many different functions in the
project environment. The project manager
identifies a project operations manager who
supports the Chair of the Steering Committee
in all management activities of the project.

A project operational manager is a per-
son who supports the project manager in the
day-to-day coordination of the project in ac-
cordance with the established schedule, cost
estimate, substantive scope and objectives of
the project, established indicators for the pro-
ject. Within the Project Management Team
there is also a separate structure of a nature
supporting the Project Manager in the scope
of project management, the so-called Project
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Support. Persons involved in project support
are paid from the project’s indirect costs. The
Project Support team includes persons re-
sponsible for administrative, financial and le-
gal support of the entire project, a person re-
sponsible for public procurement, members
of organisational units responsible within the
unit for procurement and warehouse man-
agement. In addition, individual units are re-
quired to provide assistance. Project support
is not mandatory from a formal point of view.
If it is not, the Project Manager can fulfil this
role. The Project Support function can also be
carried out by the Project Office or by persons
specifically designated for the project.

The structure of the project manage-
ment team based on the PRINCE2 methodol-
ogy is shown in the chart below.

At the Police Academy in Szczytno, a
number of nationally funded defence and
national security development projects are
managed based on the PRINCE2 methodol-
ogy. However, it should be emphasised that
the people who manage these projects, in the
unit responsible for aid funds at the acade-
my, have been trained in this methodology,
passed an exam and obtained the PRINCE2

octombrie - decembrie 2023

Foundation certificate — an international cer-
tification of substantive and practical knowl-
edge in the application of the PRINCE2
method in project management.

There is also the PRINCE2 Practitioner
certificate, which is also an international cer-
tification of substantive knowledge for expe-
rienced practitioners in project management
based on the PRINCE2 methodology. How-
ever, in order to obtain it, you must first pass
the PRINCEZ2 Practitioner exam.

The entire project management cycle is
described in the form of a decision of the Com-
mandant-Rector of APol, an internal provi-
sion regulating issues related to project imple-
mentation for a specific project. Each project
has a provision created for the purpose of its
implementation, regulating its implementa-
tion on the premises of the university, as well
as outside, in the case where APol is a project
partner. The situation is similar in the Police
field units (PCCs, Police Schools, KGP), where
separate internal regulations are created for
the purposes of project implementation.

What, then, does the use of a specific
methodology for managing national security
defence projects in the Police give? Can it be

Organisation or programme management

Steering Committee
Lead User ‘ ‘ Chairman | ‘ Chief supplier ‘
Supervision by Business,
User ‘ Handling changes ‘
and Supplier

‘ Project Manager | ‘ Support of the Project ‘

‘ Team leader |

( Team members |

Figure 2. Project management team structure based on PRINCE2 methodology
Source: A. Murray, PRINCE2™ — Skuteczne zarzgdzanie projektami, Londyn: TSO 2009, p. 36.
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a cure for problems in projects? Does the use
of an appropriate methodology guarantee the
success of a project? A project management
methodology tells you how to run a project
in a controlled manner. At the same time, it
does not ensure the elimination of problems
that may arise during its implementation, but
successively implemented it can guarantee
a number of important elements, which in-
clude:

@ full control of the project from incep-
tion to completion;

@ full and appropriate involvement of
all stakeholders;

@ guarantee of an up-to-date business
case for the project and therefore security for
the business funding the project,

@ others.

It is also important to realise that the
methodology tells you what to do and why
you should do it when managing a project,
but says very little about how to do it. This
approach, on the one hand, gives freedom to
the project manager in the choice of project
management tools and techniques, while on
the other hand, it is difficult to treat a method-
ology without implementation mechanisms
as a complete project management tool.

It is impossible to list and describe in a
few words all aspects of project management
in the Police on the basis of the PRINCE2
methodology. However, it is worth bearing
in mind the predispositions of individual
employees for the tasks they perform, their
competences and experience. It is also impor-
tant that the relationships between individ-
ual positions, both civilian and uniformed,
guarantee continuity of work in the project,
clear responsibilities and, most importantly,
give confidence that at any time there will be
someone in the project office who can take ap-
propriate action in the event of a crisis situa-
tion. It is therefore worth remembering about
an effective flow of information between the
various departments, as a duplicated mistake
can have severe consequences. A project co-
ordinator should not at the same time be the
only person familiar with the entire project,
as his/her absence may paralyse the project
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work and, although no one is irreplaceable,
it is worth bearing in mind when assigning
responsibilities that even the best sometimes
fall ill or take a rest, and that abandoned and
untimely project activities may result in dras-
tic consequences for the entire police unit.

4. CONCLUSIONS.

In conclusion, it should be mentioned
that there is no ideal project management
structure to fit every project. Especially in the
case of projects co-financed by the European
Social Fund, where the variety of positions
and links between them is particularly large.
It is also not useful to model the structures of
similar projects carried out in other even the
best institutions. After all, each organisation
is governed by its own laws, has a different
culture, resources or environment. So when
planning how to manage projects, you need
to take these factors into account. Therefore,
the more time we devote to planning, the few-
er surprises will await us at the project imple-
mentation stage, and thus the fewer sleepless
nights in the project office and subsequent
negative consequences.

The Police Headquarters provides sup-
port to the police field units, not only through
the development of analyses and information
materials on obtaining and use of aid funds,
but also through a series of meetings with
people working in units involved in obtain-
ing aid funds and implementing in the Police.
Thanks to these activities, it becomes possi-
ble to exchange knowledge and experience of
units in the field in question. In addition, pro-
jects with the participation of the Police are
presented, threats and barriers to their im-
plementation are pointed out, as well as new
solutions and opportunities for EU support
at conferences and meetings organised by
the Police Academy in Szczytno, which has
extensive experience in obtaining and imple-
menting projects using aid funds.

In conclusion, it should also be empha-
sised that every project will be successful if
we manage to develop the right competencies
related to the ability to independently and ef-
fectively manage projects (not only Europe-
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an), irrespective of the constantly changing
rules, guidelines and procedures of individual
specific programmes [9].

Often project failure is due to poor pro-
ject management, the failure to use the right
management methodology. How a project is
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managed largely determines its success. Prop-
er project management is one element of the
success not only of the project itself, but also
of the success of the applicant and of those to
whom the support, whether in kind or finan-
cial, has been directed.
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PREVENIREA FAPTELOR ANTISOCIALE SAVAvRSITE DIN MOTIVE
DE DISCRIMINARE RASIALA

Discriminarea rasiald, definitd ca tratare nedreaptd a unor persoane sau grupuri pe baza
originii rasiale sau etnice, poate avea efecte semnificative in diverse domenii, inclusiv la locul de
muncd, in educatie si in societate in general. Consecintele actelor discriminatorii includ excluderea
sociald, stigmatizarea, declinul in calitatea vietii, frica, scdderea stimei de sine, sdrdcia, violenta si
dezintegrarea sociald. intre discriminare si inegalitate sociald existd o stransd legdturd, context in
care subliniem aspectul legat de disparitdtile ce tin de accesul la oportunitdti si resurse. O sd abor-
dam cele mai eficiente strategii de prevenire prin punctarea rolului mediului online in promovarea
drepturilor omului si combaterea discrimindrii, recunoscdnd cd acest spatiu poate fi folosit atét ca
instrument puternic pentru constientizare si educatie, cat si ca mijloc de perpetuare a inegalitatilor
existente. Solutia la problema globald a discrimindrii rasiale este reprezentatd de eforturile coordo-
nate si constante la nivel individual, institutional si societal.

Cuvinte-cheie: discriminare rasialg, strategie, drepturile omului, prevenire, vulnerabil.

PREVENTING ANTISOCIAL ACTS COMMITTED DUE TO RACIAL DISCRIMINATION

Racial discrimination, defined as the unfair treatment of individuals or groups based on their
racial or ethnic origin, can have significant effects in various domains, including the workplace, ed-
ucation, and society at large. The consequences of discriminatory acts include social exclusion, stig-
matization, a decline in the quality of life, fear, diminished self-esteem, poverty, violence, and social
disintegration. There is a close connection between discrimination and social inequality, wherein
we emphasize the aspect related to disparities in access to opportunities and resources. We will
address the most effective prevention strategies, highlighting the role of the online environment
in promoting human rights and combating discrimination, acknowledging that this space can be
used both as a powerful tool for awareness and education and as a means of perpetuating existing
inequalities. The solution to this global issue lies in coordinated and ongoing efforts at the individ-
ual, institutional, and societal levels.

Keywords: racial discrimination, strategy, human rights, prevention, vulnerability.

1. INTRODUCERE. dat in legislatie si in literatura de specialitate,
Mentiondm faptul ca utilizim conceptul  desi consideram ca este mai adecvat sa ne ex-
de discriminare rasiald astfel cum este el abor-  primam cu privire la diversitatea etnica si cul-
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turald. Aceastd expresie nu este utilizata in sens
peiorativ, ci urmadreste sa fie in concordanta cu
modul comun de redare a notiunii. Catalogarea
indivizilor In functie de rase este criticata ade-
seori, insa formularea e inca utilizatd in mod
frecvent. Oamenii pot fi clasificati in grupuri
etnice, bazate pe caracteristici culturale si geo-
grafice, dar aceste categorii nu corespund unor
diferente biologice semnificative.

Autorul Jamie Susskind, sustinand fap-
tul ca nu orice discriminare este nedreapta si
nu orice nedreptate este ilegald, identificd trei
semnificatii ale conceptului de discriminare.
Cea dintai este neutrd, cu referire la diferenti-
erea simpld a unui lucru de altul (poate fi facu-
ta si in mod apreciativ). A doua se raporteaza
la diferentierile injuste intre oameni, pe cand
cea din urmd, avand semnificatie juridicd, de-
scrie reguli sau acte ce sunt contrare normelor
legale in vigoare care interzic tratarea nefavo-
rabild a unor indivizi. [1, p. 318]

Discriminarea rasiala reprezinta tra-
tarea unei persoane sau a unui out-grup in
mod injust, pe baza originii rasiale sau etnice.
Aceasta forma de discriminare implica acor-
darea de privilegii sau impunerea de restrictii,
creand o ierarhie sociala bazata pe diferentele
de culoare a pielii, etnie sau origine nationala.
Discriminarea rasiala poate sa se manifeste in
diverse contexte, inclusiv la locurile de mun-
ca, in educatie, servicii publice si in societate
in ansamblu. Existda mai multe modalitdti de
exprimare a acestui comportament negativ,
printre care: evitare, excludere, deosebiri, an-
tipatie, restrictii, preferinte, discurs de urd,
trolling, hartuire, violenta fizicd sau chiar ex-
terminare. O parte dintre acestea se pot ma-
nifesta si prin intermediul sistemelor digitale.

2. METODOLOGIE.

Elaborarea prezentului studiu a impli-
cat utilizarea unui set diversificat de metode
de cercetare. In acest sens, am recurs la metoda
analizei logice, procedeu de investigare si eva-
luare a argumentelor si a structurilor rationale
pentru a determina validitatea si coerenta con-
tinutului tezei. Aceastd metoda este importan-
ta pentru construirea unei expuneri logice si
unitare. De asemenea, am aplicat metoda anali-
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zei critice, abordare ce a facilitat sintetizarea si
analizarea, inclusiv evaluarea critica, a perspec-
tivelor din domeniile de specialitate. Astfel am
asigurat o viziune obiectiva asupra diverselor
puncte de vedere prezentate in lucrare, contri-
buind la dezvoltarea unei radiografieri echili-
brate a subiectului cercetat. In cadrul articolu-
lui, am adoptat si metoda clasificdrii, punand in
valoare criterii specifice care au facilitat iden-
tificarea si diferentierea entitdtilor relevante.
Prin aplicarea acestei metode, am contribuit
la structurarea si organizarea corespunzatoare
a informatiilor, consolidand astfel coerenta si
claritatea argumentatiei. Combinarea acestor
metode de cercetare a permis obtinerea unei
perspective comprehensive asupra subiectului
abordat, contribuind la calitatea si robustetea
analizei realizate.

3. REZULTATE.

3.1. Analiza formelor discriminarii
rasiale si implicatiilor in societatea con-
temporana

Ca forme de discriminare, putem iden-
tifica: discriminarea directd (se produce atunci
cand un individ primeste un tratament inferior
fata de un alt om, aflat Intr-o situatie asemana-
toare, fie ca acesta a fost, e sau ar putea fi intr-
un context similar, pe baza oricarui criteriu de
discriminare stipulat in normele legale actuale);
discriminarea indirecta (cand o reguld, un stan-
dard ori o abordare aparent neutra aduce preju-
dicii unor indivizi, pe baza criteriilor specificate
in cadrul legislatiei curente, exceptand situatiile
in care aceste reguli, bareme sau abordari sunt
obiectiv si legitim fundamentate, iar modali-
tatile de a ajunge la acest scop sunt potrivite si
indispensabile. Discriminarea indirectd se re-
ferd la orice actiune activad sau pasiva care, prin
impactul sau, avantajeaza sau dezavantajeaza
nejustificat, supunand unui tratament injust sau
degradant un om, un out-grup ori o comunita-
te In comparatie cu altele [2], aflate In aceleasi
circumstante); discriminarea multipld (se In-
tampld atunci cand o persoana sau o colectivi-
tate primeste un tratament distinct, In cadrul
unei circumstante uniforme, pe baza mai mul-
tor criterii de discriminare, cumulat); hartuirea
(este orice conduitd ce duce la instituirea unei
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atmosfere descurajante, ostile, degradante sau
jignitoare, pe baza deosebirilor de nationalitate,
etnie, limba, credinta religioasd, clasa sociala,
principii, gen, orientare sexuald, asociere cu un
grup defavorizat, varsta, dizabilitate, statut de
refugiat [3, pp. 44-46] sau azilant, ori alt indi-
cator); victimizarea (se referd la orice forma
de reactie defavorabild, generata in urma unei
plangeri sau a unor demersuri legale, la adresa
unei presupuse incalcari a principiilor egalitatii
de tratament si a interdictiei discriminarii); dis-
pozitia de a discrimina (consta intr-un indemn
transmis de la o entitate sau colectivitate catre
o alta entitate sau grup, cu scopul de a institui
tratamente discriminatorii) [4].

Discriminarea rasiala si faptele antisocia-
le motivate de discriminare reprezinta proble-
me complexe care afecteaza coeziunea sociala si
drepturile fundamentale ale omului, prevenirea
lor fiind esentiald in societatea contemporand.
Profilaxia in aceastd sfera se aliniaza cu principii-
le fundamentale ale drepturilor omului, inclusiv
dreptul la egalitate, nediscriminare si drepturile
individuale ale fiecarui membru al societdtii. O
societate In care oamenii sunt tratati cu respect
si echitate contribuie la crearea unei comunitati
inchegate. [5, pp. 162-163]

Faptele motivate de ura creeaza divizi-
uni si tensiune In cadrul societdtii, prin pre-
venirea acestora incurajandu-se comuniunea
comunitard si construindu-se un mediu in
care diversitatea este apreciatd si valorizata,
mai unit si mai rezistent la conflicte, capabil
sda abordeze problemele colective. O societa-
te In care discriminarea rasiald este redusa
sau eliminata contribuie la o dezvoltare sus-
tenabila, asigura accesul egal la oportunitati
educationale, la locuri de munca si la resurse,
sprijinind cresterea economica si progresul
pe termen lung. Este si un mod de consolida-
re a relatiilor diplomatice, prin care se atrag
investitii si se promoveaza schimburile cultu-
rale si economice. Prin faptul cd un stat are
initiative si depune diligente pentru a imple-
menta strategii de prevenire a discriminarii,
se construieste o reputatie pozitiva a tarii re-
spective pe scena internationala.

Relevanta promovarii sigurantei ceta-
teanului In contextul dezvoltarii spiritului ci-
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vic european se evidentiaza prin diversitatea
domeniilor de interes acoperite de sistemul
de mentinere a ordinii publice: stabilitatea
politicd, protejarea drepturilor cetdtenesti,
implementarea legilor si hotdrarilor judiciare,
convietuirea armonioasa in societate, precum
si eficienta serviciilor de stat. In practica, acest
spirit civic trebuie sa se bazeze pe convingere
si responsabilitate, atat la nivel particular, cat
si la nivel societal. [6, p. 11]

Intr-un mediu in care toti indivizii sunt
incurajati, tratati cu respect si au sanse egale,
se stimuleaza o atitudine proactivd, prin care
oamenii contribuie la creionarea propriului cli-
mat social. Eliminarea barierelor discriminato-
rii permite exploatarea deplind a potentialului
fiecarui membru al societatii, contribuind
astfel la inovatie si progres. Promovarea unei
societdti in care diversitatea este recunoscu-
ta si valorizatd, iar toti oamenii sunt tratati
cu consideratie, este extrem de importanta.
Mai mult decat atét, prevenirea discriminarii
rasiale si a infractiunilor determinate de ura
serveste ca un model de comportament pentru
viitoarele generatii, educatia si constientizarea
in aceastd directie creand societati incluzive si
tolerante pentru generatiile care vin.

3.2.Analiza cauzelor si consecintelor
faptelor antisociale motivate de discrimi-
nare rasiala

»Drepturile omului reprezinta fun-
damentul existentei si coexistentei umane,
universale, indivizibile si interdependente,
definind umanitatea. Ele intruchipeazad prin-
cipiile ce formeaza piatra de cdpatai a dem-
nitatii umane”, aprecia secretarul general al
ONU in discursul rostit cu prilejul aniversarii
ajumadtate de secol de la adoptarea Declaratiei
Universale a Drepturilor Omului. [7, p. 5]

Identificarea radacinilor acestui feno-
men implica o ampld radiografiere a mai mul-
tor sfere de cercetare, incepand cu psihologia
si continuand cu sociologia, criminologia,
dreptul penal si neurostiintele. In domeniul
psihologiei, se exploreaza aspecte precum for-
marea prejudecatilor, dezvoltarea identitatii si
impactul experientelor personale asupra ati-
tudinilor discriminatorii. Sociologia aduce in
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discutie influentele structurilor sociale, cultu-
rale si economice asupra formarii comporta-
mentelor de acest fel in cadrul comunitdtilor.
Criminologia se ocupa de analiza si intelegerea
comportamentelor antisociale, inclusiv a celor
motivate de discriminare rasiald, si contribuie
la dezvoltarea strategiilor pentru prevenirea
si gestionarea acestora. Dreptul penal investi-
gheaza si sanctioneaza actele discriminatorii,
oferind un cadru legal pentru protejarea drep-
turilor individuale si combaterea discriminarii.
Neurostiintele aduc o perspectiva aprofundata
asupra modului in care creierul percepe si pro-
ceseazd informatiile legate de diversitate sialte-
ritate, contribuind la explicarea mecanismelor
subiacente comportamentelor discriminatorii.
Aceste domenii de cercetare interconectate
ofera o perspectiva comprehensiva asupra dis-
criminarii rasiale, evidentiind complexitatea
si multidimensionalitatea acestui fenomen.
Cercetarea amanuntitd a factorilor psihologici,
sociali, juridici si neurologici asociati discrimi-
ndrii rasiale este esentiala pentru dezvoltarea
unor strategii eficiente de prevenire si pentru
promovarea unei societdti in care diversitatea
si egalitatea sunt valori fundamentale.
Catalogarea si discriminarea grupala ser-
vesc adesea ca fundament al acelor ideologii
care tolereazd si sustin persecutia. Persoanele
vulnerabile si minoritarii sunt exclusi din ca-
tegoria celor majoritari, urmand a se disemina
prejudecati destinate sd creeze o disociere si sd
modifice perceptia asupra lor. [8, p. 23]
Indivizii pot dezvolta un comportament
cu biasuri si stereotipuri, avand ca elemente de-
terminante: mediul familial, modelele, mediul
inconjurdtor (scoald, prieteni, colegi, comuni-
tati din care fac parte, media, cultura populara),
apartenenta activa la diverse entitati, experien-
tele proprii, predispozitia de a vedea realitatea
intr-un mod specific, existenta unor legi ori
politici discriminatorii, reticenta fata de situatii
straine, valorile si practicile culturale, factorii
socio-economici, dorinta de putere. Motivarea
discriminatorie amplifica si accentueaza carac-
teristicile infractiunilor sdvarsite din aceste ca-
uze, subliniind ura sau intoleranta fata de gru-
purile targetate. Este posibil ca in cazul in care
la cercetarea unei infractiuni nu se identifica ni-
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ciun mobil, acesta sa fie legat de sentimentele de
ura pe care cel care a comis-o le resimte pentru
victimd. Aceasta dimensiune a infractionalitatii
aduce in prim-plan aspecte complexe ale psiho-
logiei umane si interactiunilor sociale. Percep-
tiile afective de urd pot proveni dintr-o varie-
tate de surse, inclusiv din prejudecati rasiale,
xenofobie sau alte forme de discriminare. Fara
a intra in detalii, mentiondm faptul ca, in astfel
de situatii, investigarea devine nu doar o chesti-
une de identificare a faptelor, ci si de explorare
a substratului emotional si social care a con-
dus la sdvarsirea infractiunii. Factori precum
intoleranta culturala, stereotipurile raspandi-
te in societate si lipsa educatiei privind diver-
sitatea pot contribui la formarea acestor trairi
negative. In vederea prevenirii faptelor antiso-
ciale motivate de discriminare rasiald, trebuie
abordate si intelese aceste aspecte subiacente,
pentru a dezvolta strategii eficiente de comba-
tere a urii. [9]

Consecintele faptelor antisociale de-
terminate de discriminare rasiald sunt nume-
roase, Ingrijoratoare si cu implicatii multiple,
influentand nu doar indivizii direct afectati, ci si
comunitatile si societatea In ansamblu. Atitudi-
nile discriminatorii, ca sursa a acestui fenomen,
pot sd conducd la: excludere sociald, marginali-
zare si dogmatism [2], persoanele sau out-gru-
purile fiind relegate din participarea activa in
cadrul colectivitatilor si experimentand izolarea
sociald; stigmatizare [2], actiune care afecteaza
negativ imaginea de sine a persoanelor discri-
minate, contribuind la perpetuarea unui cerc
vicios de alienare; declin in calitatea vietii prin
limitarea accesului la: educatie, locuri de mun-
cd, un venit stabil, servicii de sanatate si alte re-
surse; frica si nesigurantd, deoarece persoanele
afectate devin vulnerabile la acte de hartuire,
violentd sau alte forme de agresiune; perpetu-
area ciclurilor de sdracie, prin faptul ca indivizii
discriminati Intampind obstacole in accesul la
oportunitati economice si educationale; violen-
ta In comunitati, faptele antisociale motivate de
discriminare contribuind la un ciclu de agresivi-
tate, generand conflicte si tensiuni sociale [10];
dezintegrare sociala, scindand comunitatile si
slabind coeziunea interumana; lipsa unei per-
spective pe termen lung: restrictionarea dreptu-

| LAW AND LIFE

October - December 2023




LEG EA S| V|ATA H\ Publicatie stiintifico-practica \H

octombrie - decembrie 2023

rilor de a exploata si utiliza resursele esentiale,
inclusiv invatamant, locuinte si sistemul contri-
butiv de asigurari [11]; scaderea stimei de sine,
cu impact negativ asupra sanatdtii mentale si
bundstdrii psihologice a victimelor; incdlcarea
drepturilor omului si savarsirea de infractiuni.
Inegalitatea este un indicator important al dis-
ponibilitdtii unei societdti de a tolera vulnerabi-
lizarea membrilor sai, de a accepta oportunitati
si libertati radical diferite in interiorul granite-
lor sale. [12, p. 53]

In contextul discrimindrii rasiale, inega-
litatea devine adesea evidentd In disparitatile
de tratament si oportunitdti intre diferite gru-
puri etnice sau rasiale. Cercetarile stiintifice
releva ca prejudecatile si stereotipurile exis-
tente intr-o societate pot influenta decisiv
distribuirea resurselor si accesul la servicii. In
consecinta, grupurile vulnerabile sunt adesea
expuse la conditii nefavorabile, precum sara-
cie, lipsd de acces la educatie de calitate, ser-
vicii medicale inadecvate, dar si stima de sine
scazuta, cu toate implicatiile care deriva de aici
(sentimente de alienare, lipsa de Incredere si,
uneori, chiar internalizarea stereotipurilor,
ceea ce afecteazd negativ sandtatea mentala si
bunastarea generala). Constientizarea profun-
da a impactului pe termen lung asupra indi-
vizilor si comunitdtilor, precum si abordarea
detaliata a aspectelor complexe pe care le pre-
supune discriminarea, la care am facut referi-
re anterior, ludnd in considerare atit factorii
structurali, cat si cei culturali care contribuie
la perpetuarea inegalitatii sunt primii pasi care
trebuie facuti pentru a crea un mediu in care
fiecare individ sa se simtd valorizat si respectat.

3.3. Discriminarea rasiala - strategii
eficiente de prevenire

Oricat de mult a fost analizat, tratat si
dezbatut acest subiect, identificAndu-i-se ca-
uzele, conditiile determinante si favorizante,
efectele, modalitdtile de prevenire, descuraja-
re, combatere si sprijin pentru persoanele vul-
nerabile, entitatile pretabile a colabora in de-
mersurile de eliminare a discriminarii rasiale,
aceasta ramane o problema sociald semnifica-
tiva, cu implicatii profunde asupra indivizilor
si a societdtii in ansamblu. In lumina acestui

LAW AND LIFE ||

October - December 2023

24

context, cercetarile stiintifice si strategiile de
profilaxie au evoluat rapid pentru a identifi-
ca factorii de influenta si pentru a dezvolta
interventii eficiente.

Prevenirea, abordata din perspectiva
aplicarii legii, reprezintd in esentd acea acti-
vitate prin care autoritdtile abilitate aduc la
cunostinta indivizilor din diverse comunitati
informatii despre savarsirea, consecintele si
impactul faptelor antisociale, in scopul de a le
anticipa si contracara. Eforturile intreprinse
aduc avantaje pentru ambele entitdti impli-
cate, atdt pentru autoritdti, cat si pentru ce-
tateni, avand In vedere ca atat ei, cat si statul
sunt afectati de conduitele ilegale. Aceasta
reprezintd o abordare pe termen lung care vi-
zeazd protejarea securitatii prin implementa-
rea unor strategii integrate, coerente, unifor-
me si eficace Impotriva infractionalitatii. [13]

O parte insemnata a progresului in pre-
venirea discriminarii rasiale provine din cer-
cetdrile stiintifice care au evidentiat mecanis-
mele psihologice si sociologice implicate in
perpetuarea acestui fenomen. De la studiile
asupra stereotipurilor si prejudecatilor pana
la cercetarile privind impactul politicilor pu-
blice, aceste contributii aduc Intelegere si cla-
rificare in dezvoltarea de strategii eficiente. In
paralel cu aceste progrese in cercetare, au fost
dezvoltate si implementate strategii eficiente
pentru prevenirea discrimindrii rasiale, cum
ar fi educatia interculturala, formarea cadre-
lor didactice si sensibilizarea publicului. De
asemenea, abordarea prin intermediul politi-
cii si legislatiei a jucat un rol semnificativ la
eliminarea practicilor discriminatorii si pro-
movarea egalitatii.

Pentru a fi mai eficiente, strategiile de
profilaxie trebuie implementate cat mai de-
vreme. Astfel, consideram oportune intro-
ducerea In programele scolare a unor cursuri
obligatorii sau a unor module in cadrul disci-
plinelor de profil (educatie/cultura civicd, spre
exemplu) care sa abordeze teme precum di-
versitatea, toleranta si istoria luptei impotriva
discrimindrii rasiale, prezentarea de materiale
ce ar promova intelegerea si respectul pentru
oameni, ateliere care sa dezvolte abilitati so-
ciale, cum ar fi empatia, comunicarea inter-
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culturala si rezolvarea pasnicd a conflictelor
[14], activitati extracurriculare de Incurajare
a interactiunii si Intelegerii intre elevi din di-
ferite medii culturale si etnice.

Trecand mai departe, de la copii la ado-
lescenti si adulti - daca e sa avem in vedere ca
in ultimii ani a crescut tot mai mult interesul
pentru evenimentele de dezvoltare personald
- se poate fructifica oportunitatea de a orga-
niza seminare in vederea aducerii la cunostin-
ta oamenilor a elementelor legate de impac-
tul discriminarii rasiale, pentru a promova
constientizarea asupra diversitdtii si a im-
plementa valorile de respect si egalitate. In al
treilea rand, trebuie luata in calcul implicarea
parintilor elevilor, prin participarea acestora
la sesiuni de informare cu privire la modul in
care pot contribui la eliminarea prejudecatilor
si diferentierilor pe care copiii le fac, de cele
mai multe ori neasumate.

In comunititi, se pot implementa pro-
grame educationale, programe de granturi,
proiecte de mentorat in care indivizii din gru-
purile minoritare pot fi ghidati spre realizarea
obiectivelor personale si profesionale, campa-
nii de constientizare pentru a atrage atentia
asupra importantei combaterii discriminarii
rasiale, promovarea In mass-media locala a
programelor antidiscriminare, prezentarea
de cazuri si efecte concrete ale manifestarilor
discriminatorii, precum si integrarea in servi-
cii a membrilor minoritdtilor din comunitdti-
le respective. Cele mai avizate entitdti pentru
organizarea de platforme instructive sunt or-
ganizatiile guvernamentale si neguvernamen-
tale de profil, administratiile publice locale, in
special cele In cadrul carora exista comunitati
vulnerabile (minoritdti), structurile de preve-
nire de la nivelul institutiilor cu atributii de or-
dine publicd, mass-media, angajatorii, cadrele
didactice din mediul preuniversitar si univer-
sitar, studentii unitdtilor de invatamant care
au in curriculum discipline adiacente acestui
subiect, voluntarii si chiar reprezentantii mi-
noritétilor. In Europa, cea mai cuprinzitoare
categorie minoritard este cea roma. [11]

Potrivit unui document programatic
al Uniunii Europene, ,romii - cea mai mare
minoritate a Europei incluzand in jur de 10
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panala 12 milioane de oameni - sunt frecvent
victime ale rasismului, ale discriminarii si ale
excluziunii sociale si trdiesc In saracie extrema
fara acces la servicii de ingrijire a sanatatii si
locuire decenta.” [15]

O alta directie obligatoriu de abordat
pentru reducerea la minimum a discriminarii
rasiale este aceea a legislatiei. Aceasta trebuie
elaboratd, adoptata si, dupa caz, imbunatati-
ta, mereu armonizatd, actualizatd si adaptata
realitatii curente, dinamismului existential.
Este imperios ca legislatia sa ofere un cadru
robust pentru protectia drepturilor individu-
ale si prevenirea savarsirii de fapte antisociale
din motive de discriminare, abordand explicit
aspectele legate de diversitate si incluziune.

Conform Pactului International cu pri-
vire la drepturile civile si politice [16], ,in sta-
tele In care existd minoritdti etnice, religioase
sau lingvistice, persoanele apartinand aces-
tor minoritati nu pot fi lipsite de dreptul de a
avea, ITn comun cu ceilalti membri ai grupului
lor, propria lor viata culturald, de a profesa si
practica propria lor religie sau de a folosi pro-
pria lor limba.”

Legislatia eficientd in domeniul anti-
discrimindrii trebuie sa includa norme clare
si sanctiuni adecvate pentru incalcarile con-
statate. Mai mult, este important ca aceasta
sa fie conceputd intr-un mod comprehensiv,
acoperind diverse sfere ale vietii, inclusiv lo-
cul de munca, educatia, serviciile publice si
accesul la resurse. O astfel de abordare extin-
sa poate contribui la eliminarea practicilor
discriminatorii din diverse contexte sociale.
In paralel cu elaborarea legislatiei, este im-
portanta asigurarea implementarii eficiente
a normelor legale. Institutiile responsabile
de aplicare a legilor si protejare a drepturilor
trebuie sa fie dotate cu resurse adecvate si sa
fie Inzestrate cu mecanisme eficiente de mo-
nitorizare si raportare. Educatia si informarea
publicului despre prevederile antidiscrimina-
re sunt la fel de importante pentru a construi
o constientizare generalad si pentru a sustine
schimbarile de atitudine in societate.

In concluzie, legiturile stranse dintre
legislatie, implementare si constientizare re-
prezinta pilonii fundamentali ce tin de lupta
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impotriva discrimindrii rasiale. Abordarea
comprehensiva si constanta a acestor aspec-
te poate contribui in mod substantial la con-
struirea unei societdti in care fiecare individ
sd se bucure de drepturi egale si sa fie tratat
cu respect si echitate, indiferent de originea
sa etnicd sau rasiala.

Fara a detalia acest aspect, deoarece tre-
buie si facd obiectul unei teze elaborate, consi-
derdm oportun sa mentionam mediul online ca
un foarte important contributor la demersul de
promovare a constientizarii, educdrii publicului,
promovarii valorilor de diversitate si respect.

Desi Intr-un alt material am tratat impac-
tul negativ al tehnologiei digitale asupra dis-
criminarii si drepturilor omului (profilarea dis-
criminatorie, monitorizarea excesivd, accesul
neechitabil la tehnologie), spatiul virtual trebu-
ie obligatoriu exploatat, pentru cd reprezintd
un context in care interactiunile, informatiile
si activitatile se desfasoara global si extrem de
rapid. Prin utilizarea spatiului virtual in vede-
rea promovarii respectului pentru drepturile
omului, se pot atinge audiente extinse si diver-
se, indiferent de locatia geografica sau de alte
bariere fizice. Internetul si mediul online ofe-
ra o platformad accesibila pentru diseminarea
informatiilor referitoare la drepturile omului,
sensibilizarea asupra problemelor de discrimi-
nare rasiald si mobilizarea comunitdtilor pen-
tru a sprijini cauzele umanitare.

Organizatiile neguvernamentale, acti-
vistii si cetatenii pot folosi mijloacele digita-
le pentru a raporta incalcari ale drepturilor
omului, pentru a atrage atentia asupra proble-
melor sociale si pentru a incuraja schimbarile
pozitive. De asemenea, mediul online ofera
oportunitdti semnificative pentru educatie si
constientizare. Prin intermediul platformelor
de e-learning, campaniilor de informare onli-
ne si resurselor digitale, se poate facilita ac-
cesul la cunostinte si informatii. Este impor-
tant ca utilizarea spatiului virtual in vederea
promovarii drepturilor omului sa fie Insotita
de eforturi constante pentru asigurarea
securitatii online, protejarea confidentialitatii
si combaterea dezinformarii. Astfel, spatiul
virtual poate deveni un instrument puternic
de luptd impotriva intolerantei fata de per-
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soanele care apartin altor categorii etnice si
culturale. [12]

4. CONCLUZII

Sub perspectiva complexitdtii si ras-
pandirii discriminarii rasiale, aceastd cerce-
tare are scopul de a aduce in prim-plan as-
pecte esentiale privind conceptul, cauzele,
consecintele si strategiile de prevenire. Anali-
zand consistenta fenomenului, am identificat
faptul ca discriminarea rasiala nu reprezinta
doar o problema izolatd, ci si o manifestare a
structurilor sociale si culturale mai vaste. Con-
ceptul de discriminare rasiala nu poate fi re-
dus doar la acte individuale, ci trebuie Inteles
in contextul sistemelor de putere si relatiilor
sociale. Cauzele sale sunt adanc inrdddacina-
te In stereotipuri, prejudecati si inegalitati
structurale care persista in societatea noastra.
Totusi, subliniem importanta constientizarii
si schimbadrii de mentalitate pentru a contra-
cara aceste cauze profunde.

Factorii discrimindrii rasiale sunt mul-
tipli si afecteaza nu doar persoanele care fac
parte dintr-un out-grup, ci si intreaga socie-
tate. De la marginalizare si alienare la efec-
te asupra sanatatii mentale si performantei,
consecintele sunt devastatoare si subliniaza
necesitatea unei abordari comprehensive de
prevenire a acestui fenomen. Strategiile de
profilaxie prezentate in acest articol punctea-
za cele mai viabile directii de actiune in acest
scop. Fiind implementate in mod corespunza-
tor si sustinute de angajamentul comunitatii,
aceste strategii constituie instrumente puter-
nice pentru schimbare.

Prevenirea si combaterea discriminarii
rasiale necesita eforturi coordonate si con-
stante la nivel individual, institutional si soci-
etal. Imbunititirea constientizérii, modifica-
rea structurilor care perpetueaza inegalitatile
si promovarea unor valori fundamentale de
respect si egalitate reprezinta pilonii esentiali
in construirea unei societdti in care diver-
sitatea este celebrata si fiecare individ este
tratat just si cu demnitate. Importanta iden-
tificarii de metode in vederea reducerii acte-
lor de discriminare rasiald rezida in efectele
implementarii acestora, precum promovarea
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unei societdti mai stabile, etice, responsabile
si echitabile, in care fiecare individ este tratat
cu respect si egalitate, construirea unui climat
de incredere si coeziune sociala, crearea unui
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mediu de lucru sdnatos si productiv, creiona-
rea unei convietuiri armonioase, participarea
activa a indivizilor la viata comunitatii si la
procesele democratice. [17, p. 167]
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REGISTRATION AND RECORDS PROCEDURE OF CONTRAVENTIONS
AND CONTRAVENTIONAL CAUSES

In order to prevent, combat and take effective measures against the contraventional phenom-
enon, it is necessary to know the statistical data, to understand the figures that describe our criminal
and/or contraventional picture. At the same time, in order to generate different statistical products,
the extensive process of registration and record of crimes and misdemeanors must be ensured.

The existence of a unitary and interoperable information system today allows the author-
ities and bodies with specific attributions for the contravention process to have the possibility of
entering/extracting information in/from the system in real time, so that everyone can correctly and
effectively exercise their legal duties in the field of detection and examination of contraventions.

Thus, the centralization of contraventional information in the Automated Information Sys-
tem for recording contraventions, contraventional causes and persons who have committed con-
traventions allows ensuring the efficient functioning of all state bodies and institutions, invested
with the powers of ascertaining and/or solving contraventional cases, the development of their
interaction, the wider use of the information collected for the purpose of preventing and countering
the contraventional phenomenon.

Keywords: contravention, contraventional phenomenon, registration and records procedure,
automated informational system for recording contraventions, intimation, contravention e-file.

PROCEDURA DE INREGISTRARE SI EVIDENTA A CONTRAVENTIILOR
SI CAUZELOR CONTRAVENTIONALE

Pentru a preveni, combate si intreprinde mdsuri eficiente in vederea diminudrii fenomenu-
lui contraventional este nevoie de a cunoaste datele statistice, de a intelege cifrele ce ne descriu
tabloul /nfract/oncl si/sau contraventional. Totodatd, pentru a genera diferite produse statistice
urmeazd a fi GSIgurat amplul proces de inregistrare si evidentd a infractiunilor si contraventiilor.

Existenta unui sistem informational unitar si interoperabil astdzi permite autoritatilor si or-
ganelor cu atributii specifice procesului contraventional s dispund de posibilitatea introducerii/
extragerii informatiei in/din sistem in timp real, astfel incét fiecare sd-si exercite in mod corect si
eficient atributiile legale in domeniul constatdrii si examindrii contraventiilor.

Astfel, centralizarea informatiei cu caracter contraventional in Sistemul informational auto-
matizat de evidentd a contraventiilor, a cauzelor contraventionale si a persoanelor care au savarsit
contraventii permite asigurarea functlonaru eficiente a tuturor autorltatllor si institutiilor de stat,
investite cu atributii de constatare SI/sau solutionare a cauzelor contraventlonale dezvoltarea
interactiunii lor, utilizarea mai ampla a /nformaglel colectate in scopul prevenirii si contracardrii
fenomenului contraventional.

Cuvinte-cheie: contraventie, fenomen contraventional, procedurd de inregistrare si evidentd,
sistem informational automatizat de evidentd a contraventiilor, sesizare, e-dosar contraventional.
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1. INTRODUCTION.

According to art. 2 of the Contraven-
tion Code, the purpose of the contravention
law is “to defend the legitimate rights and
freedoms of the person, the defense of prop-
erty, public order, other values protected by
law, in the resolution of contravention cases,
as well as in the prevention of the commis-
sion of new contraventions” [1].

As the authors Pantea O. and Antoci A.
correctly observe, “the element of prevention
is very important to the extent that the state,
through the competent bodies, must ensure
the restoration of the legal order and under-
take all the necessary actions to prevent the
commission of new contraventions” [2, p. 21].

We will not refer to all the authorities
empowered with powers, in this sense, but we
will analyze the achievement of this desidera-
tum by the Police.

In democratic societies, governed by
the principle of legality, the police perform
the traditional functions of preventing, com-
bating and detecting crime; protecting pub-
lic order and security, respecting the law and
protecting the fundamental rights of the per-
son [3, p. 22].

Thus, the Law on the Activity of the Po-
lice and the status of the policeman provides
that “in its capacity as a specialized public
institution of the state, subordinated to the
Ministry of Internal Affairs; the Police has
the basic role of defending the fundamental
rights and freedoms of the person through
activities of maintaining, ensuring and re-
storing public order and security, prevent-
ing, investigating and discovering crimes and
misdemeanors [4]”.

At the same time, another article, name-
ly, art. 19 indicates that “in the field of crime
prevention and misdemeanors, the Police has
several duties, including: collects information
for the purpose of knowing, preventing and
combating crimes, as well as other illegal acts,
as well as having its own prevention, forensic
and operative records in order to support its
own activity.”

The police undertake a series of dedi-
cated and focused measures to respond to
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challenges and threats to the state of law, or-
der and public security both proactively and
reactively, so that the specific measures are
adapted and correspond concretely to the
need for effective prevention and powerful
combating of the criminal phenomenon, as
well as the contravention [3, p. 72].

Thus, in order to prevent, fight and
take effective measures in this regard, it is
necessary to know the statistical data, to un-
derstand the figures that describe our crimi-
nal and/or contravention picture. Simultane-
ously, in order to generate different statistical
products, the extensive process of registra-
tion and record of crimes and misdemeanors
must be ensured.

The Police through the responsible
subdivisions and the employees designated
for this purpose carry out these activities on
a daily basis.

2. RESULTS.

The registration and record of con-
traventions and contravention causes is an
analysis of the indicators related to the con-
traventions committed and registered on the
territory of the Republic of Moldova which
allows us to generate statistical data describ-
ing the contravention phenomenon, at the
national/local level, for different periods of
the year, as well as for a distinct offense in
particular; data that can be compared at any
time with the similar period of the previous
year, in order to establish the dynamics of the
commission of contraventions.

In the same way, the purpose of regis-
tering and keeping records of contravention
cases is to offer decision-makers/leaders of
any level support in establishing strategies
and institutional priorities in order to pre-
vent and reduce threats aimed at activity in
the fields of competence, depending on the
evolution of the contravention phenomenon.

The analysis of statistical data helps to
anticipate the contraventional phenomenon
by planning the activities that are required, in
order to reduce the contraventional phenom-
enon, by the Police subdivisions that have re-
corded increases in the analyzed coefficients,
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as well as the mobilization of subordinate
staff in order to carry out actions to prevent
and discover contraventions.

The object of this analysis is the con-
travention causes registered on the territory
of the Republic of Moldova during different
periods, revealing the dynamics of the contra-
ventional phenomena recorded and their type,
the top of the committed contraventions, the
committing environment in terms of territory
and time, the offender’s profile, etc.

From the analysis of national statisti-
cal data, we determine that, in 2022, 685.2
thousand contraventions were found; or by
55.9 thousand more compared to the year
2021. From the total number of decisions
taken on contravention cases, in most cases
decisions were adopted to apply the contra-
vention sanction - 97.7% or in 665.2 thou-
sand of cases. In 2.7 thousand cases (0.4%)
decisions were made to forward the materi-
als to the criminal investigation bodies, given
the fact that the offenders’ actions contained
signs of a criminal offense. In 13,000 of cas-
es, the contravention process was completed
for various reasons (1,9%). On average, 255
decisions to apply the contravention sanction
were returned to 1000 inhabitants [5].

Regarding the statistical data dedi-
cated to the Police, during the year 2022,
672,765 contraventions were registered. Out
of the total number of contraventions found,
33,600 contravention reports were drawn up
by Police employees for cases of not too seri-
ous hooliganism (art. 354 of the Contravention
Code), 20,951 reports on cases of consump-
tion of alcoholic beverages in public places
and appearing in such places in a state of in-
toxication caused by alcohol (art. 355 of the
Contravention Code), 9,220 reports on cases
of disturbance of public order (art. 357 of the
Contravention Code), 2,360 reports for the il-
legal procurement or possession of drugs in
small quantities or the consumption of drugs
without a doctor’s prescription (art. 85 of the
Contravention Code).

According to statistical data, during
the period of 6 months of the year 2023, the
contravention phenomenon registered a 17%
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increase compared to the similar period of
the previous year, being detected 384,188
contraventions. The contravention sanction
in the form of a fine was the most applied,
for 355,423 cases, in the total amount of
247,510,200 lei.

Out of the total number of contraven-
tions found, 18,045 contravention reports
were drawn up by Police employees for cases
of not too serious hooliganism (art. 354 of the
Contravention Code), 4,508 reports of inci-
dents of disturbance of public order (art. 357
of the Contravention Code), 1,848 reports on
cases of injury to bodily integrity (art. 78 of
the Contravention Code). Furthermore, during
the first half of the year, 304,281 contraven-
tions in the field of road traffic were detect-
ed, in addition to 285,598 fines amounting to
193,259,645 lei.

As for the crime record procedure, be-
ginning with the year 2003 the Law on the
Automated Integrated Information System
for the record of crimes, criminal causes and
persons who have committed crimes was
adopted, which establishes the main rules
and conditions for its creation and operation
of the given System, as well as the rights and
obligations of its participants.

The system consists of technical and
program resources of information and com-
munication technology, human resources,
procedures, means and methodologies for
the accumulation and use of information of
a criminal nature, intended for the collection,
storage, processing, transmission and use
of information, as well as records of crimes,
criminal causes and persons who have com-
mitted crimes [6].

In this sense, if the provisions related
to the procedure for registering and record-
ing crimes and criminal causes have been
applied for a long time, then the normative
framework regarding the procedure for regis-
tering and recording contraventions has been
developed in recent years, in particular, with
the adoption of the Law on the Automated
Information System for recording contraven-
tions, contravention causes and persons who
have committed contraventions [7].
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From the informative note that accom-
panied the aforementioned draft law, at the
stage of its promotion, we deduce that “the
need to establish a unique system of record
of contravention actions (contraventions,
contravention causes, contraveners, etc.) is
justified and dictated by the lack of coherent
and integrated approaches and the existence
of practical difficulties [8]”.

Consequently, attention was drawn to
the vicious practices according to which cer-
tain public entities had their own informa-
tion systems, which generated the existence
of segmented information resources and the
duplication of information records.

Such a disintegration of the information
resources in the respective field did not allow
the efficient use of the stored information for
the purpose of knowledge, as a whole, as well
as effective combating of the contravention
phenomenon. In order to solve the existing
situation, it was necessary to create the unique
informational resource of all state bodies and
institutions that have the right to examine
contravention cases in accordance with the
provisions of the Contravention Code [9].

Therefore, the existence of a unitary
and interoperable system, today allows au-
thorities and bodies with specific attributions
for the contravention process to have the
possibility of entering/extracting informa-
tion in/from the system in real time, so that
everyone can exercise their legal attributions
correctly and efficiently in the field of detec-
tion and examination of contraventions.

Returning to the Law on the Automated
Information System for the record of contra-
ventions, contravention causes and persons
who have committed contraventions; it de-
termines that the given information system
“is the totality of informational resources and
technologies, technical program means, inter-
connected methodologies and intended for
the storage, processing and use of contraven-
tion information within the System, as well as
the unique record of contraventions.” At the
same time, it defines “contravention infor-
mation” as “information about the registered
contraventions, the contravention causes,
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the persons against whom the contravention
process was initiated, the coercive procedural
measures applied, the sanctions applied and
the status of their execution [7]”.

As we can see, the contraventional infor-
mation covers all stages of the contravention
process, starting with reporting/registration of
the contravention and ending with the proce-
dure related to the execution of the contraven-
tional sanction, i.e. the entire cycle that a con-
travention/a contravention case goes through.

In order to implement the given law, the
Government Decision was approved for the
approval of the Concept of the Automated
Information System for the record of contra-
ventions, contravention causes and persons
who have committed contraventions and the
Regulation on the single record of contraven-
tions, contravention causes and to persons
who have committed contraventions [9].

According to its provisions, the system
has the following functions:

1) collecting, recording, processing,
keeping and updating information with a
contraventional nature;

2) ensuring at the state level of the sin-
gle record: of contraventions and persons
who have committed contraventions, as well
as judgments and decisions issued in contra-
vention cases; of contravention causes; of in-
formation of a contraventional nature;

3) providing operational and statistical
information to state bodies and public au-
thorities;

4)ensuring the exchange of information
of'a contraventional nature between the inves-
tigating agents and other public authorities,
within the limits of competence, as well as sim-
ilar bodies from other countries with which re-
spective agreements have been concluded;

5) supervising compliance with the dis-
cipline of registration and records of contra-
ventions and persons who have committed
contraventions, of other contraventional in-
formation, as well as providing information
for the development and implementation of
timely reaction measures to negative trends
and manifestations;

6) ensuring organizational support for
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the activity of investigative agents who di-
rectly exercise the functions of recording in-
formation of a contravention nature.

The owner of the given System is the
state, which realizes its right of ownership,
management and use of the data in the Sys-
tem. The owner of the System is the Minis-
try of Internal Affairs, and the participants in
the System are the competent authorities to
detect contraventions, examine and resolve
contravention cases.

The system includes the following in-
formational objects (compartments):

1.contravention cases: under review;
resolved: with the solution regarding the guilt
of the person for committing the imputed
contravention or with the solution regarding
the termination of the contravention process;

2.documents issued and procedural
documents concluded within the contra-
vention process: with or without special num-
bering;

3.natural persons: in respect of which
the contravention process was initiated; own-
ers or possessors of means of transport;

4.legal persons: in respect of which the
contravention process was initiated; owners
or possessors of means of transport; who
committed the offences;

5.persons with responsibility: in re-
spect of which the contravention process was
initiated; owners or possessors of means of
transport;

6.means of transport: objects of the
commission of the contravention; placed on
the wanted list.

The record of contraventional cases in-
volves the registration in the System of the
records drawn up at the time of the start of
the contraventional process, those drawn up
during the examination of the case, as well as
the registration of the judgments and deci-
sions issued in the contraventional cases.

According to the provisions of the
Government Decision mentioned above, the
following documents issued and procedural
documents concluded in the contravention
process are subject to registration and record
within the System:

LAW AND LIFE ||

October - December 2023

32

1) with special numbering (strict re-
cord keeping forms):

a) the fine collection receipt at the place
of detection of the contravention;

b) the decision on the contravention case;

c) the decision on the examination of
the contravention based on the personal find-
ing of the ascertaining agent;

d) the report on the contravention;

e) the report on the registration of the
contravention;

f) the request regarding the submission
of the statement concerning the identity of
the driver of the vehicle at the time of com-
mitting the contravention;

2) without special numbering:

a) collaboration agreement;

b) fine payment receipt;

c) conclusions based on medico-legal
examinations, forensic, auto technical and
trasological investigations;

d) proof of technical breakdown of ve-
hicles in road accidents;

e) the decision of the court issued within
the context of the examination of the appeal
against the decision of the ascertaining agent;

f) the contravention court decision;

g) the lifting ordinance;

h) the prosecutor’s ordinance regarding
the initiation of the trial regarding the misde-
meanor, in relation to the refusal to start the
criminal prosecution, the termination of the
criminal prosecution due to the fact that the
deed constitutes a misdemeanor, as well as in
cases of release from criminal liability of the
person charged with a misdemeanor;

1) the record of detention;

j) the body search report;

k) the record of lifting the objects and
documents;

1) the technical inspection report;

m) the record of lifting the plates with
the registration number;

n) the record of lifting and bringing the
vehicle to the special parking lot;

o) the report of the on-site investigation;

p) sketch of the road accident.

The activities of registration and re-
cord of contraventions, of record documents
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within the contravention process, as well as
the management of forms with special num-
bering are carried out by the specialized units
for record of contraventions or the persons
designated for this purpose, among the par-
ticipants of the System [9].

The insert of data into the Register is
carried out on the basis of the records issued
or received (on paper or in electronic format)
by the participants, and ensuring the securi-
ty, confidentiality and integrity of the data
processed within the Register is carried out in
compliance with the normative requirements
for ensuring security personal data when pro-
cessing them within the information systems.

The first stage in the process of regis-
tering contraventions is the notification, and
the Police subdivisions can be notified in the
following way:

1) notifications received by the Guard
Service of the Police units;

2) notifications received by phone;

3) self-appraisals;

4) petitions submitted to the secretari-
at/office or petitions received by post;

5) petitions submitted in electronic
form (via web portal or e-mail);

6) alerts received through the road
traffic video monitoring system.

Notification is the act of bringing a case
(considered illegal) to the attention of the Po-
lice in order to investigate and solve it, and
represents the primary source of information
regarding possible acts committed, which
may have a criminal, contraventional, admin-
istrative or disciplinary nature.

Depending on the form of submission,
the content of the information and the exam-
ination procedure, notifications are divided
into two categories: 1. notifications regarding
crimes and 2. other information about crimes
and incidents.

Notifications regarding crimes in-
clude complaints, denunciations, self-denun-
ciations made by a natural or legal person, re-
ports on the direct detection by the criminal
investigation body or prosecutor of the rea-
sonable suspicion regarding the commission
of a crime, drawn up in accordance with the
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provisions of articles 262-264 of the Code of
Criminal Procedure.

Other information about crimes and
incidents - includes information publicized
by the mass media, received by telephone,
telefax, fax, teletype, the “Internet” network
and other unverified sources, anonymous
complaints and denunciations, as well as ver-
bal and written signals about facts and inci-
dents, which do not contain the description
of a concrete crime, and contain deviations
from the provisions of articles 262-264 of the
Code of Criminal Procedure [10].

The registration and record of notifica-
tions regarding crimes and other information
regarding crimes and incidents is carried out
in the Register on paper and in the Automat-
ed Information System “Register of Forensic
and Criminological Information”.

The registration and record of notifica-
tions regarding crimes and other information
regarding crimes and incidents are carried
out in the Register on paper and in the Au-
tomated Information System “Register of fo-
rensic and criminological information, about
criminal cases and of persons who have com-
mitted crimes, the method of informational
assurance of the activity of law enforcement
bodies in combating crime and corruption
by using operative and truthful information
about crimes, criminal causes, as well as about
the persons who have committed crimes and
other objects subject to the record, data pro-
tection requirements for the collection, accu-
mulation, updating, storage, processing and
transmission of criminal information.

Thus, in order to execute the regula-
tions mentioned above at the level of the
competent subdivisions of the MIA, accord-
ing to the competence, records are organized
and kept about the following:

1.notifications about crimes and misde-
meanors;

2.crimes, criminal causes and people
who have committed crimes;

3.contraventions, the people who com-
mitted them and the sanctions that were ap-
plied to these people;

4.persons announced as wanted, miss-
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ing without a trace, corpses and unidentified
patients;

5.persons recognized as injured parties
in criminal cases;

6.stolen, detected, seized objects
(marked and antique objects, documents,
weapons, means of transport, etc.);

7.other forensic and criminological in-
formation, in accordance with the legislation
in force.

As for notifications regarding crimes,
they are registered in the Register of Notifi-
cations regarding Crimes (Register no. 1), and
other information about crimes and inci-
dents, including misdemeanors, in Register of
Records of Other Information Regarding Crimes
and Incidents (Register no. 2).

A delimitation is to be made between
the notions discussed above (reports and
other information regarding crimes and in-
cidents) and that of petition, which means
any request or proposal addressed to a public
authority by a natural or legal person, as well
as the request demanding the issuance of an
individual administrative act or the perfor-
mance of an administrative operation, both
of which are examined in the order estab-
lished by the Administrative Code [12].

In the event that the petition or request
registered and ordered for examination ac-
cording to art. 73 of the Administrative Code
possibly meets the constituent elements of
a contravention, the Police subdivision shall
correctly terminate its examination initiat-
ed according to the Administrative Code and
transfer it in the order established by the Con-
travention Code, taking into account, in the
imperative manner, that the Administrative
Code does not apply to the legal relations of
the public authority acting on the basis of the
Contravention Code or the Criminal Code.

Under the conditions described above,
the employee authorized to examine the pe-
tition or request will draw up a reasoned
conclusion according to art. 31 and art. 118
of the Administrative Code with the submis-
sion of the proposal to stop their examination
according to the Administrative Code with
their passage for examination in the order of
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the Contravention Code [13].

During receiving information about
contraventions via fax, e-mail or web appli-
cations, to the address of the Guard Service,
the responsible employee prints the received
information and records it in Register no. 2,
after which it is sent for examination accord-
ing to the established procedure.

Police employees, in the exercise of
their duties outside the service premises, re-
ceiving other information about crimes, im-
mediately transmit its content to the Guard
Service, by telephone or through other means
of communication.

The term for examination of other in-
formation on crimes and incidents is 30 days.
Thus, the head of the subdivision, through his
resolution, will establish a minimum period
necessary for the examination, but it should
not exceed the period of 30 calendar days.

At the same time, art. 440, paragraph
(3) of the Contravention Code stipulates that
within 15 days from the notification date,
the ascertaining agent is obliged to verify the
notification and take the necessary measures
to establish the existence or non-existence of
the contravention. Thus, we conclude that
the indicated 15-day term is not a separate
and distinct one, but is included within the
30 days of examination of other information
regarding crimes and incidents.

Simultaneously with the presentation
of the reasoned conclusion about the results
of the verification of other information re-
garding crimes and incidents registered in
Register no. 2, if in the process of examin-
ing them sufficient information has been
accumulated to consider with a high degree
of probability that a misdemeanor has been
committed, the Police employee examining
the case completes and submits the Misde-
meanor Registration Report (RAP) to the
head of the subdivision.

Under the given conditions, the re-
port is the primary record document through
which the record of all contraventions found/
examined by the investigating agents compe-
tent to examine contraventions is made, with
the exception of flagrant contraventions and
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those detected with the help of certified tech-
nical means or homologated and metrologi-
cally verified technical means that operate in
automated mode.

Thus, the Report on the registration of
the contravention should be completed in the
following cases:

e notification of the ascertaining agent
regarding the commission of the contravention;

e self-notification of the investigating
agent regarding the commission of the con-
travention;

e receiving the contravention case,
according to the jurisdiction, from another
body for resolution.

Subsequently, the contravention is
considered recorded, only after the data of
the report regarding the registration of the
contravention, and in the case of flagrant
contravention, the decision regarding the ex-
amination of the contravention based on the
personal findings of the ascertaining agent,
are recorded in the Record Register and en-
tered into the Information System.

If in the process of examination of the
contravention, it is not possible to identify/
bring the offender to account or the circum-
stances established in art. 441 of the Contra-
vention Code (Grounds for termination of the
contravention process), the ascertaining agent is-
sues the decision to terminate the contraventional
process, which is registered in the System within
24 hours at most from the moment of issue.

Accordingly, depending on the method
of notification/detection of contraventions,
we distinguish two procedures for registering
of contravention cases.

In the case of flagrant contraventions,
when the investigating agent resolves the
contravention case at the scene of the act and
issues a solution per case, one of the following
formsis filled out: The decision on the exam-
ination of the contravention based on the
personal finding of the ascertaining agent;
The decision on the contravention case; of-
fense report, the contravention is registered
within 24 hours in the paper-based Register
of contraventions and in the automated in-
formational system for recording contraven-
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tions, contravention causes and persons who
have committed contraventions.

At the same time, in the case of notices
regarding contraventions, when the ascer-
taining agent within no more than 15 days
from the date of notification, according to
art. 440 paragraph (3) of the Contravention
Code, established the existence of the con-
travention, identified the perpetrator and
issued a decision per case, likewise, the con-
travention will be registered in the Register
of records of contraventions and in the Auto-
mated Information System through the pro-
cedural documents mentioned above.

When, in the process of examination of
the contravention, sufficient information was
accumulated to consider with a high degree of
probability that a contravention was commit-
ted, but the sanctioning decision was not is-
sued, for various reasons (whether due to lack
of evidence, non-identification of the person,
etc.), the Police employee who examines the
case, completes and submits, in the same way,
the Report on the registration of the contra-
vention to the head of the subdivision for ap-
proval which, subsequently, within up to 24
hours, is registered in the Register of records
of contraventions and in the Automated In-
formation System.

The report on the registration of the
contravention is also submitted in the case
of reception through the secretariat/office of
the Police subdivision for examination of the
contravention case detected or ascertained
by other competent authorities and forward-
ed according to competence.

Regarding the facilitation of the process
of registration and examination of contra-
ventions, at the moment, the technical con-
cept of the “e-Contravention File” Automat-
ed Information System (SIA e-Contravention
File) is in the process of development, which
aims to raise the level of quality and simplify
the activity of detection bodies in the exercise
of the contravention process, by excluding or
significantly reducing the flow of procedural
documents drawn up on paper.

The purpose of implementing the con-
travention file in electronic format consists
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in: creation and development of a unique in-
formational resource of the ascertaining bod-
ies; improving the quality of the ascertaining
agent’s work; facilitating the development
of the activity standards of the ascertaining
agent, through the automated evaluation of
performances and the establishment of mech-
anisms for the monitoring of his activity; en-
suring interconnectivity with all authorities
and institutions with powers to detect and
examine contraventions, etc.

Thus, the contravention e-file will allow:

e digitalization of the contravention
process;

e facilitating citizens’ access to infor-
mation that is of personal interest;

e automation of processes and exclu-
sion of the human factor and corruption phe-
nomena when documenting the contraven-
tion and adopting the decision;

e correct legal qualification of the con-
travention;

e improving the forms of control over
the activity of the ascertaining agent;

e optimizing the activity of the author-
ities and institutions in which the investigat-
ing agents work;

e improving discipline and institution-
al control over the contravention process;

e reducing the number of court deci-
sions against the state institution;

e improving the quality of the judicial
act [3, p. 250-251].

3. CONCLUSIONS

In conclusion, we can mention that the
need to elaborate the described regulations
appeared as a result of the analysis of the nor-
mative framework, as well as in the process of
recording information of a contraventional
nature on the territory of the Republic of Mol-
dova, being found that some public authorities
have their own information systems, follow-
ing the activity of which certain segmented
resources are created. Such a disintegration
of the information resources in the respec-
tive field did not allow the efficient use of the
stored information to the point of combating
the contravention phenomenon. In order to
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solve the existing situation, it was decided to
create a unique information resource of all
state bodies and institutions, which have the
right to examine contravention cases.

Accordingly, the centralization of con-
traventional information in the Automated
Information System for recording contraven-
tions, contravention causes and persons who
have committed contraventions allows ensur-
ing the efficient functioning of all state author-
ities and institutions, invested with the powers
of ascertaining and/or resolving contraven-
tion cases, the considerable improvement of
their interaction, the wider use of the informa-
tion collected in order to effectively prevent
and combat the contraventional phenomenon.

In addition to the above, the integrated
concept establishes the introduction of unique
record-keeping rules for authorities and bod-
ies with attributions in the contravention
field; a unified and interoperable register and
electronic system for recording contraven-
tions, implemented at national level, standard-
izing and ensuring the quality of the statistics
regarding the contravention phenomenon as
a whole. At the same time, the system allows
expanding the spectrum of managed infor-
mation and, respectively, the possibilities of
providing public services (identification of the
persons, which are going to pay the fines, the
possibility of issuing the contravention record
for all contraventions, setting up a contraven-
tion profile of the person, etc.).

The creation of an informational op-
portunity dedicated to the contraventional
phenomenon also requires a better analysis
of it, the deduction of certain legalities and
quantifiable characteristics, in order to re-
ceive dedicated and prompt decisions and
carry out some activities in advance, to dis-
courage the commission of contraventions, as
well as to ensure speed and positive impact to
the prevention activity.
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NATIONAL AND ECtHR SELECTIVE JURISPRUDENCE
ON DECISION-MAKING IN CRIMINAL APPEALS'

The European Union promotes human rights and strives to ensure that they are respected
everywhere in world. The Republic of Moldova and those responsible in the field must engage to
promoting human rights. Intensification of integration and globalization processes it requires the
development of legal measures on adapting the national legal system to international standards
which provides for the defense of human rights and freedoms. The author presents examples of na-
tional jurisprudence and the decisions of the European Court of Human Rights against the Republic
of Moldova which shows the importance of the courts complying with criminal procedural rules call.
Ignoring these judgments and practices may lead to new convictions from the European Court. At-
tention is drawn to the need to study the errors committed and lost cases at the ECHR in order to
avoid such violations in the future.

Keyword: the criminal process, court of appeal, the procedural documents, ECHR decisions, the
national jurisprudence.

JURISPRUDENTA SELECTIVA NATIONALA S| A CtEDO CU PRIVIRE
LA ADOPTAREA DECIZIILOR IN APELUL PENAL

Uniunea Europeand promoveazd drepturile omului si se strdduieste sd se asigure cd acestea
sunt respectate oriunde. Republica Moldova si cei responsabili in domeniu trebuie sd se angajeze
in promovarea drepturilor omului. Intensificarea proceselor de integrare si globalizare necesitd ela-
borarea unor mdsuri legale de adaptare a sistemului juridic national la standardele internationale
care prevede apdrarea drepturilor si libertatilor omului. Autorul prezintd exemple de jurisprudentd
nationald si hotdrdrile Curtii Europene pentru Drepturile Omului impotriva Republicii Moldova care

! Article developed on the basis of the institutional project The Universal Character of University Research as a Gu-
arantee for the Promotion of European Educational Values, implemented in collaboration by Danubius University
of Galati (Romania) and the Free International University of Moldova. Main Action (Strand) III - Legal Studies,
implementation period: 2022-2026.

Articol elaborat in baza Proiectului institutional Caracterul Universal al Cercetarilor Universitare ca Garant al Pro-
movarii Valorilor Educationale Europene, implementat in colaborare de cadtre Universitatea Danubius din Galati
(Romania) si Universitatea Liberd Internationald din Moldova. Actiunea cheie (Directia) III - Studii juridice, peri-
oada de implementare: 2022-2026.
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aratd importanta respectdrii de cdtre instantele de judecatd a normelor de procedurd penald. Igno-
rarea acestor hotdrdéri si practici poate duce la noi sentinte de condamnare din partea Curtii Euro-
pene. Se atrage atentia despre necesitatea de a studia erorile comise si cauzele pierdute la CEDO in
vederea neadmiterii pe viitor a unor astfel de incalcdri.

Cuvinte-cheie: proces penal, instantd de apel, acte procedurale, ECHR decisions, the national

jurisprudence.

1. INTRODUCTION.

The appeal court’s activity does not
end with the decision. After the appeal has
been heard, the Court of Appeal shall strict-
ly comply with the requirements of art.338-
340 and art.art.417-418 Criminal Procedure
Code of the Republic of Moldova (hereinafter
referred to as Criminal Procedure Code. RM)
[1], concerning the adoption and delivery
of the decision, the handing over of copies
of decisions or informing the parties of the
decisions adopted, etc., with the subsequent
attachment of the relevant documents to the
materials of the criminal case. In case of fail-
ure to comply with these legal requirements,
it is equal to a violation of the right of defense
of the persons involved in the criminal pro-
ceedings [2, p.391-392].

The decision of the appeal court must
conform to the requirements of the law ac-
cording to the meaning of Article 417 in asso-
ciation with art. 394 of the Criminal Procedure
Code. RM!. Also, the manner in which the de-
cision of the court of appeal and the minutes

T Article 417 of the Moldovan Code of Criminal
Procedure stipulates the content of the decision of
the court of appeal. The decision of the court of
appeal contains: 1) date and place of the decision;
2) name of the court of appeal; 3) names of the
judges of the panel, the prosecutor, the registrar,
as well as of the attorney, the interpreter and the
translator, if they participate in the hearing; 4)
name of the appellant, indicating his procedural
status; 5) data on the identity of the person con-
victed or acquitted by the first instance, as pro-
vided for in Article 358 paragraph (1) of the CCP;
6) data on the time limit for the examination of
the case; 7) the fact found by the first instance
and the substance of the sentence; 8) the merits
of the appeal; 9) the factual and legal grounds
that led, as the case may be, to the rejection or ad-
mission of the appeal, as well as the reasons for
the adoption of the given solution; 10) one of the
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of the hearing are drawn up must comply with
certain requirements laid down in the juris-
prudence of the Supreme Court of Justice [3].

2. THE METHODOLOGY.

Theoretical, empirical and normative
material was used in the development of the
present article. Furthermore, the research on
this topic was possible as a result of the several
scientific research methods that are specific to
criminal procedural theory and doctrine: the
logical method, systemic analysis, compara-
tive analysis method, etc. We identified na-
tional court practice, including that referring
to the European Court of Human Rights (here-
after ECtHR) decisions, identified and select-
ed the jurisprudence of the European Court of
Human Rights, which is of importance at the
stage of the decisions of the appellate courts
after the examination of criminal cases, both
with regard to the drafting of the decisions
and the protocols of the hearings.

3. RESULTS.

3.1. Introductory part of the Decision

The introductory part of the decision
has to include the date and place of delivery
of the judgment, the name of the Court of Ap-
peal, the members of the court, their names

solutions provided for in Article 415 of the CCP;
11) the mention of the last remaining valid pro-
cedural act from which the trial must resume its
course. Otherwise, all the procedural acts shall
be automatically abolished; 11) mention that the
decision is enforceable, but may be subject to
appeal, and the time limit for this appeal; 12) if
the defendant is in custody, the decision shall in-
dicate the time to be included in the term of the
sentence; 13) if there are grounds provided for in
Article 218 of the Criminal Procedure Code of the
Republic of Moldova, the court of appeal shall is-
sue an interlocutory decision.
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and surnames, the Registrar, the interpreter,
the names and surnames of the prosecutor,
the defendant’s attorney, if the injured party,
plaintiff their guardian are participating. The
name(s) and surname(s) of the appellant(s),
their procedural status, the judgment under
appeal, the name(s) and surname(s) and fore-
name(s), the year of birth of the convicted per-
son(s), acquitted person(s) or person(s) against
whom the proceedings have been discontin-
ued, according to their identity documents,
shall be indicated below. In case the appeal
court extends the appeal by way of extension
to other defendants who have not appealed
against the decision in question, their names
and surnames shall be indicated. In case of
non-application of the extensive effect it has
to be stated that the sentence relating to these
persons is not appealed and is not reviewed.
Similarly, the introductory part of the decision
is required to provide the contents of the oper-
ative part of the judgment or order under ap-
peal, as well as information on the completion
of the procedure for summoning the parties to
the proceedings [3, point 22.1].

Specifically?, in the content of the sen-
tence under appeal and in the decision of the
Cahul Court of Appeal, the defendant is in-
dicated with the name “XXX Nicolai XXX”.
However, according to the copy of the de-
fendant’s identity card, which was attached
to the materials of the criminal case, the name
of the defendant is indicated - “XXX Nico-
lae XXX”. Thus, the name of the defendant
according to the copy of the identity card -
XXX Nicolae XXX - shall be correctly stated
in the sentence. [4, pct.8].

3.2. Descriptive part of the decision

After the introductory part of the deci-
sion, the court of appeal has to describe the
fact that was found by the first instance for
which the defendant was convicted [5]. The
Court of Appeal is required to describe the
criminal act as proven in the descriptive part

2 See: Criminal file nr.1-76/2015, PIGD- nr.19-
1-568-03072015, Vol.1, £.d.192; Vol.3, f.d.127-
133, 236-258. Archive of the Cahul Court, Tara-
clia seat.
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of the decision of conviction [6].

In its decision, the court of appeal must
state the factual and legal reasons which led
either to the dismissal or to the admission of
the appeal, as well as the reasons which led to
the adoption of that decision [7].

The purpose behind the decision is to
demonstrate to the litigants that they have
been heard, and thus contribute to a better
acceptance by the parties of the taken deci-
sion. Judges are committed to ground their
decisions on objective arguments and to pre-
serve the rights of the defense. However, the
extent of the responsibility to state the rea-
sons for the judgment may vary according to
the nature of the decision and must be con-
sidered in the light of the circumstances of
the case (ECHR judgment Ruiz Torija v. Spain
since 09.12.1994, nr. 18390/91, &. 29) [8].

According to the judgment of the
ECtHR in Van de Hurk v. Netherlands of
19.04.1994, no. 16034/90, §. 61 [9], the
court is not required to provide a detailed an-
swer to every argument raised. But it must be
clear from the judgment that the issues raised
in the appeal proceedings have been consid-
ered (ECtHR judgment Boldea v. Romania of
15.02.2007, no. 19997/02, §. 30 [10]).

National courts are required to state
so clearly the grounds on which their judg-
ments are based that the person concerned
can usefully exercise his or her right of appeal
(ECHR judgments Hadjianastassiou v. Greece
of 16.12.1992, no. 12945/87, §§ 34-35 [11],
and Boldea v. Romania of 15.02.2007, no.
19997/02, §§ 29-30 [10)).

When the Court of Appeal has adminis-
tered new evidence at the request of the par-
ties, it shall describe it in the content of the
decision with its assessment. If the Court of
Appeal, after hearing the appeal, allows the
appeal with retrial, the decision of the Court
of Appeal must include an analysis of the ev-
idence relied on by the Court of Appeal in
reaching its decision, and state the reasons
why the evidence is to be reconsidered or re-
jected [3, para. 22.2].

In one case, the Court of Appeal based
its conviction on evidence that was neither
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examined in the trial court nor tested in the
criminal case on appeal. For this reason, the
Enlarged Criminal Panel of the Supreme
Court of Justice quashed the contested judg-
ment and ordered the case to be retried by the
Court of Appeal, otherwise the right to a fair
trial under Article 6 ECHR is violated [12].

If the appeal court in its decision does not
make an assessment, in terms of relevance, con-
clusiveness, usefulness and veracity of the evi-
dence presented in support of the charge, this
constitutes grounds for reversal of the decision
[13]. If the appeal court disagrees with the pros-
ecutor’s assessment of the evidence and comes
to a conclusion to acquit, then it must disclose
that conclusion by stating its view on each piece
of evidence indicated by the appellant [14]. The
decision of the Court of Appeal is also suscepti-
ble to be appealed when the appellate court de-
termines only the value of some of the evidence
given at first instance, without giving reasons
for another part of it [15].

The Constitutional Court of the Re-
public of Moldova stated the following: ”28.
Furthermore, Article 101(1) of the Criminal
Procedure Code requires the judge to assess
each piece of evidence from the point of view
of its relevance, conclusiveness, usefulness
and veracity, as well as all the evidence as a
whole, by corroborating them. Paragraph (4)
of the same Article requires the judge to give
reasons in the judgment for the admissibili-
ty or inadmissibility of the evidence. More-
over, Article 314 (1) of the Criminal Proce-
dure Code obliges the court to investigate all
aspects of the evidence submitted by the par-
ties or administered at their request, includ-
ing hearing the defendants, injured parties
and witnesses, examining the corpus delicti,
reading forensic reports, minutes and other
documents, and examining other evidence
provided for in the Criminal Procedure Code.
29. In the same context, Articles 414(1) and
414(4) of the Criminal Procedure Code pro-
vide that the appellate court shall review the
legality and reasonableness of the judgment
under appeal on the basis of the evidence ex-
amined by the first instance and on the basis
of any new evidence submitted to the appel-
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late court, and has the power to re-evaluate
the evidence.” [16, paras 28-29].

The Court of Appeal, when hearing ap-
peals, must rule on all the grounds raised by the
appellants in their appeal. The court’s decision
has to state the reasons on which the decision
is based. Failure to comply with these require-
ments is deemed to be a failure to resolve the
merits of the case in the court of appeal [17].

“The guarantees set out in Article 6 §.
1 of the ECHR include the duty of national
courts to give reasons for their decisions with
sufficient clarity” (H. v. Belgium of 30.11.1987,
complaint no. 8950/80, §. 53) [18, p.4].

The Constitutional Court of the Repub-
lic of Moldova noted that the motivation is ex-
pressed by the fact that in cases of admissibility
of some evidence and dismissal of others, judg-
es are required to expressly invoke the reasons
for these solutions. Erroneous judgments can
be corrected through the remedies provided
by law. The Court also refers to the European
Court, whose case-law has held that “unless
a reviewing court has jurisdiction to examine
both the facts and the points of law and to con-
sider the question of guilt as a whole, it cannot,
for reasons of procedural fairness, rule on those
questions without a direct assessment of the
statements of the person who claims not to have
committed the act considered to be an offence
(ECHR Ekbatani v. Sweden of 26.05.1988 [19]
and Constantinescu v. Romania of 27.06.2000
[20]” [21, para.70, 75-76].

It is not acceptable to base the decision
on contradictory assessments. The European
Court of Justice has held that the right to a fair
trial includes a duty for the courts to give rea-
sons for their judgments, since the absence of
reasons for a judgment may affect that right.
Judges must state with sufficient clarity the
grounds on which they base their judgments,
as this is the only way for the party to the
proceedings to exercise the remedies availa-
ble under national law. The grounds for the
judgment are closely linked to concerns about
ensuring a fair trial, which allows the right of
defense to be respected. The quality of the act
of justice itself is indispensable and consti-
tutes a safeguard against arbitrariness (ECtHR
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judgments Suominen v. Finland of 01.07.2003,
complaint no. 37801/97, §. 37 [22]), Kuznetsov
and Others v. Russia of 11.01.2007, complaint
no. 184/02, §. 85 [23])”.

To maintain two arguments, positions,
which are totally contradictory, would lead to
a violation of the parties’ right to a fair tri-
al. However, the court’s motivation must be
clear and give the parties the certainty that
they have been heard (Fomin v. Moldova of
11.10.2011, no. 36755/06, §. 31 [24]).

Moreover, the grounds for judgments are
an important tool for ensuring the transparen-
cy of justice and the existence of social control
over them (Hirvisaari v. Finland, of 2'7.09.2001,
complaint no. 49684/99, §. 30) [25, p.8].

In a case where the courts of appeal
do not rule on the arguments set out in the
grounds of appeal, the appellate court is not
entitled to rule on the appellants’ arguments
set out in the grounds of appeal. The cases are
to be retried [26].

3.3 The operative part of the decision

The operative part of the decision of
the appeals instance must correspond to the
findings made by that instance in the descrip-
tive part [3, para. 23].

For example, in a criminal case, the op-
erative part of the judgment of the court of
first instance was unclearly set out, without
specifying and clarifying which of the appel-
lants’ claims were admitted and which were
rejected, because, according to the grounds of
the judgment, the appeals were not admitted
in their entirety [27]. Such a decision is sub-
ject to the ordinary appeal procedure.

In this case, the appeal court, in the
descriptive part of the decision, invoked the
legal qualification of the defendant’s actions
under Article 264 para. (1) of the Criminal
Code of the Republic of Moldova, and in the
operative part of the decision the defendant
was found guilty of committing the offence
provided for in Article 261 para. (2) of the
Criminal Code of the Republic of Moldova.
Consequently, the reasoning of the appeal
court’s decision contradicts the operative
part of the judgment, which constitutes a mis-
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carriage of justice that cannot be corrected by
the appeal court [28].

A further example: by the sentence of the
Cahul Court of 23 December 2016, R.V. was
convicted of committing an offence under Arti-
cle 264 para. (3) letter b) of the Criminal Code.
RM to imprisonment for a term of 4 years, to
be served in an open penitentiary, with depri-
vation of the right to drive vehicles for a term
of 2 years from the date of the final judgment.
The judgment of the trial court was appealed
by the defendant, who requested that the judg-
ment be quashed and that a new judgment be
handed down acquitting him of having com-
mitted the offence charged. According to the
decision of the Cahul Court of Appeal of 7 June
2018, the defendant’s appeal was sustained,
the sentence was partially cancelled and a new
judgment was pronounced. To R.V.,, convicted
under Article 264 para. (3) letter a) of the Crim-
inal Code RM, was sentenced to 3 years and 6
months imprisonment. According to the article
90 Criminal Code of RM, the execution of the
sentence was conditionally suspended with the
establishment of a probation period of 3 years.
By the conclusion of the Court of Appeal of
11 September 2018, in response to the prose-
cutor’s request, a material error was corrected,
admitted in the operative part of the decision
of 7 June 2018, namely: the phrase “with the
privation of the right to drive vehicles for a pe-
riod of 2 years” was added. However, the Court
of Appeal quashed the decision of the Court of
Appeal of 7 June 2018 and the judgment of 11
September 2018, ordered the retrial of the case,
concluding that it was impossible to amend,
pursuant to Article 249 of the Criminal Proce-
dure Code. RM, by a conclusion of the opera-
tive part of the decision of the court of appeal
in the part referring to the criminal penalty [29,
paragraph 6 letter c].

3.4 The transcript of the hearing

The accuracy of the transcript of the
hearing in the court of appeal is particularly
important for the trial.

According to the provisions of Article
413 paragraph (8) of the Criminal Procedure
Code of the Republic of Moldova, a transcript
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shall be drawn up at the hearing of the Court
of Appeal in accordance with Article 336 of
the Criminal Procedure Code of the Repub-
lic of Moldova. The content of the transcript
must correspond to the court hearings that
took place, i.e.: the number and date of the
court hearings; the approaches and requests
made by the parties; the evidence that was
checked and investigated; the annexing of all
procedural documents - transcripts of hear-
ings, copies of relevant court decisions, docu-
ments submitted by the parties, etc.

“The timeframes which are provided
for in article 336 of the Criminal Procedure
Code. RM are recommendatory, i.e., they can-
not result in nullity. However, failure to com-
ply with these deadlines may result in certain
disciplinary sanctions for the officials respon-
sible. In case of disagreements between the
clerk and the presiding judge, the procedure
will be according to Article 319 of the Crimi-
nal Procedure Code. RM.” [30, p.940].

Frequently, due to an incomplete or de-
fective report, the decision of the appeal court
was not upheld by the higher court. In one
case, according to the transcript of the hear-
ing, the court of appeal did not reproduce and
examine the image on a video-CD disc, which
was attached to the file as material evidence.
Therefore, the appeal court did not even have
the legal opportunity to examine and assess
this evidence, particularly in conjunction with
the other evidence examined as a whole [31].

In a different case, the requalification of
the defendant’s actions under Art. 145 para.
(2) (b), (e), (g), (1), (j), (k) into Art. 151 para. (4)
of the Criminal Code. RM was made only on
the basis of a selective statement contained in

octombrie - decembrie 2023

the statements of the injured party. The Court
of Appeal did not indicate in the transcript of
the hearing any of the evidence referred to in
the descriptive part of its decision [32].

In a penal proceeding, the reasoned de-
cision of the Court of Appeal and the interloc-
utory judgment were dated 15 February 2006,
whereas the operative part of the decision of
the Court of Appeal was dated 8 February
2006, an error that cannot be corrected by the
Court of Appeal of its own motion [33, p.3].

As a result, the decisions of the courts
of appeal in the above-mentioned cases were
quashed by the ordinary appeal court and the
cases were returned to the courts of appeal
for retrial.

4. CONCLUSIONS.

The drawing up of decisions of the
court of appeal and transcripts of court hear-
ings must comply with the requirements stip-
ulated in the criminal procedure law.

The drafting of court documents re-
quires a serious and responsible approach on
the part of the authors.

As a result of the errors admitted in
the decisions and transcripts of the courts of
appeal, the decisions handed down are dis-
missed by the College of the Supreme Court
of Just and the cases are remanded to the
courts of appeal.

The return of criminal cases to the
courts of appeal has the effect of lengthen-
ing of the timeframes for examining criminal
cases, creating a sense of uncertainty for the
parties, incurring additional legal costs, and
consequently damaging the prestige and im-
age of the judiciary.
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Articolul cuprinde o analizd succintd a comportamentului ofiterului de investigatii si voca-
tia acestuia in privinta alegerii tacticii de efectuare a experimentului operativ prin prisma activi-
tatii speciale de investigatii. Metodologia efectudrii experimentului operativ accelereazd obtinerea
informatiilor necesare cu privire la intentiile criminale si experienta infractionald. Cu ajutorul experi-
mentului operativ, realizat in baza unei pregdtiri initiale minutioase, ofiterul de investigatii poate sta-
bili si studia anumite cazuri, situatii, fenomene, acorddndu-i-se posibilitatea studierii unui si aceluiasi
fenomen in diferite conditii, care poate fi repetat de nenumdrate ori.

Cuvinte-cheie: activitate speciald de investigatii, combinatie operativd, colaborator confiden-
tial, experiment operativ, informatii, ipotezd, mdsuri speciale de investigatii, probe, ofiter de investi-
gatii, verificare, valorificare.

THE OPERATIVE EXPERIMENT IN THE SPECIAL INVESTIGATION ACTIVITY:
THEORY AND PRACTICE

The article includes a brief analysis of the investigation officer's behavior and his vocation in
choosing the tactic of performing the operative experiment through the prism special investigati-
ve activity. The methodology of performing the operative experiment accelerates obtaining the ne-
cessary information on criminal intent and criminal experience. With the help of the operative experi-
ment, carried out on the basis of a thorough initial preparation, the investigating officer can establish
and study certain cases, situations, phenomena, giving him the possibility to study one and the same
phenomenon under different conditions, which can be repeated countless times.

Keywords: special investigation activity, operative combination, confidential collaborator, ope-
rative experiment, information, hypothesis, special investigative measures, evidence, investigating
officer, verification, capitalization.

1. INTRODUCERE. cinile principale ale fiecirui stat. Intr-o mare
Mentinerea ordinii de drept, adica asi- masura realizarea acestui deziderat depinde
gurarea respectarii legislatiei este una din sar-  de stabilitatea cadrului legislativ, fiind un fac-
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tor important care creeaza conditiile necesa-
re pentru cunoasterea exacta a legilor si acu-
mularea practicii de aplicare corectd a lor de
autoritatile publice competente.

Din contra, desele schimbari de lege si
alte acte normative provoaca in societate o
atitudine negativa fata de legislatie si fata de
necesitatea de a o respecta, ceea ce serveste
ca baza pentru aparitia si existenta a asa-nu-
mitului nihilism de drept - un fenomen care
in mod esential submineaza ordinea de drept.

In ciuda acestui lucru, completirile si
modificarile legilor si altor acte normative,
inclusiv a celor care reglementeaza activitatea
de prevenire si descoperire a criminalitdtii,
sunt inevitabile din mai multe considerente.

In primul rand, la etapa contemporani
au aparut si probabil vor mai aparea in viitor
noi genuri de fapte necunoscute in trecut,
care incalcd In mod grosolan drepturile si li-
bertatile persoanei, creeazd pericol pentru se-
curitatea societitii si a statului. Indati dupi
deschiderea hotarelor, pornirea procesului de
migratie si trecerea la economia de piatd au
devenit frecvente cazurile de trafic de orga-
ne si fiinte umane, rapire a persoanelor, acces
ilegal la informatia computerizatd etc.

In al doilea rand, concomitent cu apari-
tia noilor genuri de infractiuni, la dezvoltarea
criminalitatii se mai observa o tendinta legata
de utilizarea pe larg de reprezentantii lumii
interlope, la savarsirea infractiunilor, a noilor
metode, a realizarilor stiintei si tehnicii mo-
derne: escrocherii cu folosirea posibilitdtilor
internetului, sustragerea informatiei strategi-
ce sau a banilor prin reprogramarea sisteme-
lor electronice sau patrunderea nesanctionatd
in diferite sisteme informationale. Totodata,
in actiunile ilicite se folosesc si alte mijloace si
metode mai simple - carduri plastice, electro-
nice si diferite documente false, perfectate cu
utilizarea computerelor si altor mijloace teh-
nice ce fac parte din ultimele realizari.

Astfel de schimbari care au loc in soci-
etate cer in mod insistent elaborarea si adop-
tarea normelor care vor acorda posibilitatea
procuraturilor specializate, subdiviziunilor
specializate din cadrul ori subordonate Mi-
nisterului Afacerilor Interne, Ministerului
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Apardrii, Centrului National Anticoruptie,
Serviciului de Protectie si Paza de Stat, Ser-
viciului Vamal, Serviciului Fiscal de Stat si
Administratiei Nationale a Penitenciarelor
sa foloseasca masuri si metode noi, adecvate
situatiei si orientate la combaterea faptelor
antisociale.

Necesitatea perfectdrii legislatiei si a
altor acte normative privind activitatea spe-
ciala de investigatii se bazeaza nu numai pe
aceste realitdti.

Ca orice ramurd noud a legislatiei, Le-
gea si alte acte normative care reglementeaza
activitatea speciala de investigatii trebuie sa
treaca o perioada si un proces de dezvoltare
care neaparat este insotit de incercari in acti-
vitatea practica, modificdri si completdri. Aici
este necesar sa se ia In consideratie urmatoa-
rele doua aspecte:

e elaborarea si implementarea in prac-
tica a noilor metode, masuri si procedee de
prevenire si descoperire a infractiunilor, uti-
lizarea realizarilor comunitatii internationale
in acest domeniu;

e argumentarea temeinica pentru le-
giferarea si utilizarea unor actiuni si metode
eficiente care anterior se foloseau in lupta cu
criminalitatea, dar, din diferite motive, nu
sunt prevazute de legislatia in vigoare.

Astfel de actiuni care corespund princi-
piilor activitatii speciale de investigatii si s-au
recomandat ca utile in lucrul de prevenire,
investigare si descoperire a infractiunilor, ne-
cesitd a fi incluse in nomenclatorul masurilor
speciale de investigatii.

In acest context nu este intamplitor
faptul ca la 25 martie 2004 in Legea Republi-
cii Moldova privind activitatea operativa de
investigatii (abrogata) a fost introdus un sir
de completdri si modificdri, una din ele refe-
rindu-se la completarea listei masurilor spe-
ciale de investigatii (operative de investigatii
la cel moment) prevazute de art.6 al Legii no-
minalizate, cu o0 noua masura - experimentul
operativ. In anul 2012, Legea nr.45 (abroga-
td) a fost modificatd, intrand in vigoare Legea
noua cu nr.59 din 29 martie. Dupa nenuma-
rate modificdri, ultima fiind Legea nr.286 din
05.10.2023 [1], Legea privind activitatea spe-
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ciala de investigatii a fost lipsitd de o masura
- experimentul operativ, in opinia noastrd,
importanta, lipsa cdreia Ingreuneaza activita-
tea functionarilor din cadrul subdiviziunilor
specializate competente.

Utilizarea eficace in actiunile autoritati-
lor cu competente in domeniul activitatii spe-
ciale de investigatii a masurii nominalizate
trebuie sd se bazeze pe unele cunostinte teo-
retice si recomandarile elaborate de practica.

2. METODOLOGIE.

La elaborarea acestei publicatii a fost
folosit material teoretic, normativ si empiric.
Cercetarea actualului subiect a fost posibild
prin aplicarea mai multor metode de inves-
tigare stiintifica, specifice teoriei activitdtii
speciale de investigatii: metoda istoricd, me-
toda analizei comparative, analiza sistemica,
logico-juridica, dar si alte proceduri bazate pe
logica (deductia, inductia, analogia etc). Tema
supusa cercetarii a impus folosirea pe larg a
metodei comparative, prin intermediul cdreia
s-a putut analiza continutul actelor norma-
tive ce reglementeazd activitatea speciald de
investigatii.

3.REZULTATE.

3.1. Definitia experimentului opera-
tiv in legislatia altor tari si in actele nor-
mative ale Republicii Moldova

La sfarsitul secolului XX in tarile post-
sovietice au fost adoptate legi care reglemen-
teaza activitatea operativa de investigatii.
Unele din ele prevad dreptul organelor abili-
tate de a infaptui experimentul operativ, tot-
odata fiind expuse definitia si unele conditii
de efectuare a acestei actiuni.

De exemplu, in conformitate cu al.l
art.6, pct.14 al Legii Federatiei Ruse ,Despre
activitatea operativa de investigatii” nr.144
FZ din 12 august 1995 (modificata si comple-
tatd la 29.12.2022) [2], organele Imputernici-
te, In procesul realizdrii acestei activitdti, pot
efectua experimentul operativ. Concomitent,
legea nominalizatd limiteaza sfera de utilizare
a experimentului operativ in lupta cu crimina-
litatea si rezolvarea altor sarcini ale activitatii
investigativ-operative, prevazute de lege.
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Conform art.8 al Legii care descrie con-
ditiile de infaptuire a mdsurilor operative de
investigatii, efectuarea experimentului ope-
rativ se permite numai in scopul relevarii,
prevenirii, curmarii si descoperirii infractiu-
nilor grave, precum si pentru stabilirea per-
soanelor ce le pregatesc, le savarsesc sau le-au
savarsit.

Notiunea acestei masuri in legea nomi-
nalizatd lipseste, dar ea se intalneste in Co-
mentariul stiintifico-practic al Legii Federale
»Despre activitatea operativa de investigatii”,
unde ea este expusa in felul urmator: , Experi-
mentul operativ este o metodd de obtinere a in-
formatiei prin reproducerea si controlul tainic
asupra conditiilor si obiectelor, pentru stabili-
rea intentiilor ilicite a persoanelor bdnuite de
pregdtirea sau comiterea infractiunilor grave si
deosebit de grave” [2, p.67].

Dreptul organelor care exercitd activi-
tatea operativa de investigatii de a efectua ex-
perimentul operativ este prevazut siin pct.14
al art.18 al Legii Republicii Belarus ,Despre
activitatea operativa de investigatii”, modifi-
catd si completatd prin Legea nr.307-3 din 15
iulie 2015 [7]. In cazul dat, legiuitorul nu s-a
limitat la enumerarea masurilor investigative,
oferind in art.2 notiunea fiecarei din ele.

Conform art.34 al Legii nominalizate,
experimentul operativ ,,constituie implicarea,
sub controlul unui functionar al organului care
desfdsoard activitdti operative de investigatii,
a unui cetatean (cetateni) In privinta cdruia
(carora) exista informatii despre activitatile
infractionale, intr-o situatie creatd de organul
ce desfasoara activitati operative de investi-
gatii, pe baza acestor informatii, cat mai apro-
piate de presupusa activitate infractionald a
acestui cetdtean (acestor cetdteni), in scopul
producerii unui anumit eveniment, precum
si obtinerii de informatii necesare indepli-
nirii sarcinilor activitatilor operationale de
investigatie” [7, art.34].

Dupd cum s-a constatat, la perioada
initiald experimentul operativ nu era pre-
vizut de legislatia tirilor nominalizate. In
nomenclatorul masurilor (metodelor) inves-
tigativ-operative el a fost inclus mai tarziu,
dupa adoptarea pe 2 noiembrie 1996 a Actu-
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lui legislativ de recomandare prin Hotdrarea
Asambleei Interparlamentare a statelor mem-
bre ale C.S.I.

Art.26 al acestui Act stabileste ca expe-
rimentul operativ este reproducerea faptelor,
situatiei sau altor circumstante ale evenimen-
tului ilegal si efectuarea actiunilor de expe-
rimentare in scopul curmarii faptelor ilicite,
relevarea persoanelor care le pregatesc sau le
savarsesc, verificarea si valorificarea datelor
acumulate despre posibila comitere a anumi-
tor fapte contrare legii sau obtinerea noilor
date despre activitatea ilegala.

Reiesind din faptul cd in actele norma-
tive nationale lipseste notiunea experimentu-
lui operativ, la inceput trebuie rezolvate mai
multe probleme cu caracter teoretic si practic
ce se referd la interpretarea acestui termen,
elaborarea recomandarilor pentru includerea
masurii date in actele normative departamen-
tale care reglementeazd organizarea, metode-
le si tactica efectuarii madsurilor speciale de
investigatii si investigativ-operative.

Vom remarca unele caracteristici, ele-
mente componente care descifreaza esenta si
unele cerinte fatd de aplicarea experimentu-
lui operativ.

« La Inceput, subdiviziunea specializata
creeaza in mod artificial situatia, circumstan-
tele, conditiile de care se folosesc infractorii
la savarsirea faptelor antisociale, avandu-se
in vedere ca cele create trebuie sd arate firesc,
natural, sa nu se deosebeascd prin nimic de
cele ce se intdlnesc in viata cotidiana.

Aceste conditii si circumstante sunt di-
ferite, spre exemplu: lasarea in strada, fara
supraveghere, a mijloacelor de transport, a
bagajului in incinta autogdrii sau aeroportu-
lui, imitatia intentiei de a procura oarecare
obiecte (arme, munitii, substante narcotice) si
de savarsire a altor fapte ilegale.

« Situatia si conditiile respective se cre-
eazd pentru a reproduce un eveniment, fapt
sau pentru efectuarea unor actiuni cu caracter
de experiment.

In linii generale prin reproducere se
subintelege producerea din nou, repetarea a
unor procese, evenimente, fapte [3, p.329].

Aplicativ la domeniul luptei cu crimi-
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nalitatea, vom avea in vedere verificarea pre-
zentei la unele persoane a intentiei de a comi-
te o infractiune, repetarea, comiterea de catre
ele din nou a anumitor fapte ilegale (jaf, atac
talhdresc, realizare a substantelor narcotice
etc.).

Referitor la experimente se tine cont ca
ele se Infaptuiesc nu numai in privinga inten-
tiilor si comportdrii persoanei, ci si in alte di-
rectii. In cadrul experimentului operativ pot
fi, dupa caz, cercetate, verificate, incercate
particularitatile mecanice, fizice, chimice ale
unor substante si obiecte, posibilitatile fizice
ale persoanei si altele, respectand anumite
cerinte cu caracter normativ si legate de asi-
gurarea securitdtii persoanelor implicate in
actiune.

« De reguld, la experimentul operativ se
prevede participarea persoanelor in privinta
carora existda date despre comiterea faptelor
ilegale, insd ele nu-s informate privitor la ac-
tiunile si scopurile subdiviziunii specializate.
Aceste persoane reproduc actiunile asteptate
exclusiv din propria initiativa, fiind libere la
alegerea modului de comportare in situatia
datd.

« In procesul infiptuirii experimentu-
lui, situatia trebuie sa fie pe deplin controlatda
si dirijata de catre subdiviziunea specializatd,
prevazandu-se in prealabil actiunile posibile
ale infractorilor si variantele de mdsuri ce vor
fi intreprinse de catre ofiterii de investigatii
contra acestor actiuni.

« Efectuarea experimentului operativ
se permite numai in scopul relevarii, preve-
nirii, curmadrii, investigdrii si descoperirii
infractiunilor grave, infractiunilor care pot
aduce daund securitdtii nationale, precum si
in scopul stabilirii persoanelor care pregatesc,
comit sau au comis astfel de infractiuni.

In legislatia Republicii Moldova, acti-
unea In cauza a aparut dupa adoptarea Legii
Republicii Moldova nr.90 - din 25 martie
2004 prin care au fost introduse unele mo-
dificdri si completdri in Legea privind activi-
tatea operativa de investigatii nr.45-XIII din
12 aprilie 1994. Iar nomenclatorul masurilor
investigativ-operative prevazut de art.6 a fost
completat cu o noud masura - ,experimentul
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operativ”.

Generalizand cele expuse si practica
investigativ-operativd, notiunea madsurii in
cauza poate fi formulatd in actele normative
departamentale nationale, folosindu-se ur-
matoarea varianta: Experimentul operativ re-
prezintd crearea in mod artificial a situatiei si-
milare cu cea reald pentru reproducerea unui
eveniment ilicit sau efectuarea experimente-
lor necesare in conditii dirijate si controlate
de subdiviziunea specializatd, in scopul veri-
ficarii datelor privitor la activitatea ilegald a
persoanelor concrete sau necunoscute, preve-
nirii, curmarii si descoperirii infractiunilor si
indeplinirii altor sarcini prevazute de lege.

3.2. Combinatia operativa si experi-
mentul operativ in teoria activitatii speci-
ale de investigatii.

Atat 1n literatura de specialitate, cat si
in practicd exista diverse opinii privind dife-
renta dintre combinatia operativa si experi-
mentul operativ, uneori considerandu-se ca
in ambele cazuri este vorba de una si aceeasi
actiune. Situatia datd s-a creat din mai multe
cauze.

In primul rand, actele normative nu
prevad actualmente experimentul ca o masu-
ra utilizata in activitatea speciala de investi-
gatil.

In al doilea rand, atunci cind experi-
mentul era prevazut ca o masura separatd,
orice actiune legatd de crearea artificiald a
conditiilor care asigurau realizarea sarcinilor
era numitd ,,combinatie operativa”.

In al treilea rand, aceasti situatie este
conditionata de faptul ca in cadrul desfasura-
rii diferitelor masuri speciale de investigatii,
efectuate in afara procesului penal, se infap-
tuiesc unele actiuni similare. De exemplu, se
efectueaza convorbiri cu cetatenii si la audi-
erea investigativa, si In procesul identificarii
investigative.

Dupd excluderea experimentului din
nomenclatorul masurilor speciale de investi-
gatii in calitate de actiune separata si reiesind
din practica acumulata, din nou ni se ofera
posibilitatea de a diferentia aceste categorii.

Combinatia si experimentul operativ
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au unele trasaturi comune, dar si caracteris-
tici prin care se deosebesc. Analizand aceste
obiective de studiu se poate mentiona ca pen-
tru ele este comuna doar crearea conditiilor
ce asigura atingerea scopurilor combinatiei
sau experimentului, iar esenta lor este diferi-
ta.

Experimentul prezintd o categorie juri-
dica, un procedeu investigativ separat, de sine
statator, care, din pdcate, nu este prevazutd in
lege, fiind descris numai in teoria activitdtii
speciale de investigatii. El se infdptuieste in
situatii specifice, atunci cand sarcinile acestei
activitatii nu pot fi realizate cu utilizarea altor
masuri.

Spre deosebire de experiment, combina-
tia operativa nu este o masura speciald de in-
vestigatii, servind numai in calitate de metoda,
procedeu tactic la crearea conditiilor necesare
pentru efectuarea masurilor speciale, inclusiv
a experimentului. In unele cazuri experimen-
tul poate fi efectuat fard aplicarea combinatiei,
folosindu-se conditiile naturale care exista de
la sine si nu necesita sa fie create.

3.3. Experimentul in procedura de
urmadrire penala si experimentul operativ.

Experimentul in legea procesual-pena-
la si experimentul operativ contin un sir de
elemente asemadnatoare, totodata prezentand
categorii juridice diferite.

Conform reglementdrilor prevazute in
art.123 al CPP al RM ,In scopul verificarii
si precizarii datelor ce au importanta pentru
cauza penalad si care pot fi reproduse in con-
ditiile efectudrii unor experimente si a altor
activitati de investigatii, organul de urmadrire
penala este in drept sa efectueze un experi-
ment in procedura de urmarire penala”[5].
Experimentul, in corespundere cu art.375 al
acestei legi, poate fi efectuat si de cdtre in-
stanta de judecatd in procesul cercetarii jude-
catoresti (pentru constatarea circumstantelor
cauzei).

In procedura de urmarire penald ex-
perimentul poate avea diferite obiective:
constatarea posibilitdtii perceperii anumitor
imprejurdri, survenirii anumitor consecinte;
posibilitatea confectionarii unui obiect dintr-
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un anumit material, intr-un timp respectiv,
cu utilizarea anumitor instrumente.

Experimentul poate fi infaptuit pentru
verificarea posibilitdtilor reale de a traversa
un anumit teritoriu, intr-o anumita unitate de
timp, cu sau fara utilizarea anumitor mijloace
tehnice.

Efectuand experimentul, instanta de
judecatd, procurorul sau ofiterul de urmarire
penalad are ca scop verificarea datelor deja ob-
tinute la efectuarea altor actiuni procesuale,
inclusiv a declaratiilor martorului, victimei,
banuitului, invinuitului sau inculpatului; sau
sd antreneze specialistul si alte persoane si sa
utilizeze diferite mijloace tehnice.

Datele obtinute in urma experimentu-
lui vor confirma sau infirma declaratiile per-
soanelor nominalizate si vor demonstra po-
sibilitatea existentei unui anumit fenomen.
Aceasta actiune poate fi efectuata din oficiu
de catre functionarii respectivi sau la cererea
partilor care au dreptul sd participe la experi-
ment [6, p.225].

Comparand experimentul in procedura
de urmarire penala si experimentul operativ
observam urmadtoarele asemdnari:

- crearea artificiald a conditiilor ce pro-
voacd un fenomen, in scopul studierii lui;

- controlul asupra situatiei care se des-
fasoara in urma modificarilor introduse de ca-
tre executorul experimentului, Inregistrarea
actiunilor si schimbarilor ce vor avea loc;

- datele obtinute in procesul acestor ac-
tiuni se folosesc in lupta cu criminalitatea.

In pofida unor trisituri comune, expe-
rimentul operativ In mod esential se deose-
beste de experimentul in procedura de urma-
rire penala. Ultimul poate fi utilizat doar dupa
pornirea si in cadrul cauzei penale, in scopul
verificarii si precizarii unor date ce au impor-
tantd pentru cauza, iar sfera aplicarii experi-
mentului operativ este cu mult mai larga. El
se Infdptuieste atat la cercetarea, descoperi-
rea infractiunilor deja comise, cat si pentru
prevenirea, curmarea faptelor ilicite.

Spre deosebire de experimentul in
procedura de urmarire penald, experimentul
operativ se efectueaza in conditiile de respec-
tare strictd a conspiratiei, tinandu-se in taind
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insasi faptul experimentului, scopul, sarcinile
si rolul participantilor.

Responsabili pentru efectuarea expe-
rimentului in cadrul procedurii de urmadrire
penala sunt ofiterii de urmadrire penala, pro-
curorii si judecatorii, iar organizarea si in-
faptuirea experimentului operativ se pune in
sarcina ofiterilor de investigatii ai subdivizi-
unilor care efectueaza activitatea speciald de
investigatii.

Difera si formele de fixare a rezultate-
lor experimentelor in cauzda. Mersul si datele
obtinute In urma realizarii experimentului in
urmadrirea penald se reflectda intr-un proces
verbal, conform cerintelor legislatiei de pro-
cedurd penald [5, art.124], iar rezultatele ex-
perimentului operativ se expun in actele ope-
rative de serviciu.

In mod diferit se utilizeaza rezultatele ex-
perimentelor date. Pentru a servi in calitate de
probe, rezultatele experimentului operativ tre-
buie sa fie perfectate in conformitate cu ordinea
stabilita de legislatia de procedurd penala.

4. CONCLUZII.

Astazi se impun masuri concrete, fara
amanare, contra coruptiei, mituirii la toate
nivelurile ei - in sferele Invatamantului, de-
servirii medicale, comunale, vamale, fiscale si
administrative, crearea unei atmosfere ostile
fata de actiunile criminale si pedepsirea aspra
in conformitate cu legea.

In scopul elaborarii si realizdrii unor
madsuri avantajoase de prevenire, investigare
si descoperire a infractiunilor este necesar de
efectuat o conjugare generald a eforturilor in
lupta impotriva criminalitatii.

Acesta nu este un avantaj deosebit in
combaterea criminalitdtii, dar ne demon-
streazd faptul ca, prin unirea eforturilor si
organizarea corectd a activitatii tuturor au-
toritdtilor ale caror subdiviziuni specializate
efectueaza activitatea speciald de investigatii
in luptd impotriva acestui viciu social, se pot
dobandi succese.

Sarcinile complicate puse 1In fata
autoritatilor publice competente pot fi reali-
zate dacd sunt respectate un sir de conditii,
unele dintre care sunt:
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a) implicarea in lucrul de prevenire,
curmare, descoperire a infractiunilor, de ca-
utare a infractorilor si persoanelor disparute
fara urma si de solutionare a altor sarcini a
tuturor fortelor si mijloacelor din dotare, re-
iesind din posibilitdtile diferitelor servicii;

b) utilizarea experientei avansate, a ela-
borarilor stiintifice si tehnicii moderne;

¢) utilizarea in mod activ si rational a
tuturor masurilor si metodelor prevazute de
actele normative departamentale.

Referitor la ultimele conditii mentio-
nam ca arsenalul activitatii speciale de inves-
tigatii este destul de bogat, continand mul-
tiple masuri si metode tactice de colectare,
verificare, prelucrare, valorificare si realiza-
re a informatiei de interes operativ necesare
pentru prevenirea criminalitdtii, asigurarea
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ordinii publice si sigurantei In locurile de
detentie.

Experimentul operativ prezintd una din
aceste masuri, care poate fi utilizat cu succes
in lupta cu criminalitatea si la rezolvarea altor
sarcini ale activitdtii speciale de investigatii.

Ofiterii de investigatii ai subdiviziuni-
lor specializate din cadrul ori subordonate
Ministerului Afacerilor Interne, in activitatea
cotidiand, tot mai des trebuie sa aplice aceasta
masura la prevenirea omorurilor la comanda,
furturilor mijloacelor de transport, in lupta
cu coruptia etc., fapt care demonstreaza ca
experimentul operativ poate fi aplicat la solu-
tionarea mai multor probleme din domeniul
activitatii speciale de investigatii.
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REFLECTII TEORETICO-APLICATIVE PRIVIND ACCESIUNEA
CA MOD DE DOBANDIRE A DREPTULUI DE PROPRIETATE

Este bine cunoscut faptul cd actualmente oamenii au tendinta sd procure si sa detind in pro-
prietatea sa anumite bunuri, fie cd acestea sunt mobile, fie imobile. In cele mai dese cazuri aceste
bunuri sunt achizitionate in mod traditional de cdtre persoane, insd existd situatii cdnd bunurile re-
spective pot fi dobéndite in proprietate prin alte metode mai putin cunoscute de cdtre societate. In
prezent, legislatia Republicii Moldova permite obtinerea dreptului de proprietate asupra unor bunuri
prin diverse moduri, cum ar fi ocupatiuneaq, uzucapiunea sau accesiuneaq, cea din urmd fiind obiectul
de studiu al acestei lucrari.

Accesiunea in sine reprezintd doar una din acea multitudine a modalitdtilor existente de do-
bdandire a dreptului de proprietate asupra unui bun, iar articolul de fatd analizeazd acest mod de
dobdndire a dreptului de proprietate si explica cateva dintre punctele cheie care pot apdrea in acest
proces. Totodatd scopul studiului a fost analiza legislatiei privind dobdndirea dreptului de propri-
etate prin accesiune, in urma cdreia s-au fdcut recomanddri privind completarea si modificarea
legislatiei civile in acest sens.

Cuvintele-cheie: accesiune, proprietate, avulsiune, specificatiune, adjunctiune, confuziune,
aluviune.

THEORETICAL-APPLICATIVE REFLECTIONS REGARDING THE ACCESSION
AS A MODALITY OF OBTAINING THE PROPERTY RIGHT

It is well known that nowadays people tend to own certain assets, whether they are movable
or immovable assets. In most cases, these goods are purchased by people, but there are situations
when these goods are acquired as property through other methods less known by society. At the
moment, the legislation of the Republic of Moldova allows obtaining the right of ownership of some
goods through various ways, such as occupation, usufruct or accession, the latter being the object
of study of this paper.

As mentioned earlier, accession itself is only one of a multitude of ways of acquiring owners-
hip of an asset, and this article looks at this way of acquiring ownership and explains some of the
key points that can arise in this process. At the same time, the purpose of the study was to analyze
the legislation regarding the acquisition of property rights by accession, after which recommenda-
tions were made regarding the completion and modification of the civil legislation in this regard.

Key words: accession, ownership, avulsions, specification, adduction, confusion, alluvium.
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1.INTRODUCERE.

In prezent in Republica Moldova, ca
si In alte state care se afla intr-o perioada de
tranzitie, spiritul timpului este agitat de ches-
tiunea proprietatii. Noile cerinte ale dezvol-
tarii societatii explicd interesul sporit fatd de
tema dreptului de proprietate si modurile de
dobandire a acestuia, unul din aceste moduri
fiind accesiunea.

2. METODOLOGIE.

La elaborarea acestei publicatii a fost
folosit material teoretic, normativ si empiric.
De asemenea, cercetarea respectivului subiect
a fost posibila prin aplicarea mai multor me-
tode de cercetare stiintifica, cum ar fi: metoda
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wproprietarul unui bun devine proprietarul a
tot ce se alipeste cu bunul ori se incorporeazd in
acesta dacd separarea ar cauza distrugerea ori
ar diminua esential valoarea sau destinatia eco-
nomicd a bunului ori a pdrtii supuse separdrii’.

Ioan Adam defineste accesiunea ,ca fi-
ind un mod de dobdndire a proprietdtii constand
in incorporarea materiald a unui lucru mai
putin important intr-un lucru mai important,
in temeiul cdreia, dacd doud lucruri apartin la
proprietari diferiti, proprietarul bunului mai
important va dobandi dreptul si asupra bunu-
lui incorporat” [1, p.602], iar Corneliu Birsan
defineste accesiunea drept ,incorporarea ma-
teriala a unui lucru mai putin important Intr-
un lucru mai important”. [5, p. 312]

Accesiunea

v

Imobiliara
v

v
Mobiliara

vy

Adjuctiunea

Lucrarile facute de proprietarul
terenului cu materialele straine

Specificatiunea

v

Confuziunea

v

Lucrarile facute cu materialele
proprii pe teren strain

— Naturale | Artificiale
* Aluviunile
—»
»|  Avulsiunile
>
P Insulele
—

Lucrarile facute pe doua terenuri ce
apartin unor proprietari diferiti

Figura nr. 1 Felurile accesiunii.

logica, metoda analizei comparative si altele.

Scopul lucrarii este de a face o analiza
juridico-contemporana, de a studia diferitele
aspecte teoretice ale temei abordate si de a
analiza normele ce reglementeaza dobandirea
dreptului de proprietate prin accesiune, de a
clarifica acele momente insuficient cercetate
in acest domeniu.

3.REZULTATE.

3.1 Notiuni introductive privind ac-
cesiunea ca mod de dobandire a dreptului
de proprietate.

Conform primului alin. al art. 456 din
CCal RM, accesiunea reprezinta situatia cand
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Deci dupa cum se observd, accesiunea
poate fi de doua feluri, si anume: accesiunea
mobiliara si accesiunea imobiliara.

Accesiunea mobiliari. In doctrin
intdlnim diferite notiuni atribuite accesiunii
mobiliare. Spre exemplu, Grigore Ardelean in
lucrarea sa, tinand cont de toate formele sub
care se poate realiza accesiunea mobiliara, a
definit-o drept ,,un mod de dobdndire a dreptu-
lui de proprietate asupra unui bun format prin
unirea pe diferite cdi (confectionare, producere
sau amestecare) a doud lucruri corporale (ma-
terii sau substante) sau a unui lucru cu un bun
abstract (manoperd) care initial apartineau di-
feritor proprietari”. [2, p.130]
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Dumitru Lupulescu defineste accesiunea
mobiliara ca ,acea formd a accesiunii ce constd
din unirea prin incorporarea a doud bunuri mo-
bile ce apartin unor proprietari diferiti, unire ce
are ca efect crearea unui bun mobil nou care va
apartine proprietarului bunului cel mai impor-
tant dintre cele ce au fost reunite”. [10, p.213]

3.2 Formele accesiunii mobiliare.

Aceasta forma a accesiunii este regle-
mentati de art.522 CC al RM. In acest arti-
col sunt reglementate trei cazuri de accesiune
mobiliara:

1) Adjunctiunea

2) Specificatiunea

3) Confuziunea

Adjunctiunea consta in ,,unirea a doud
lucruri, care cu toate cd formeazd un singur tot,
raman totusi destul de distincte pentru a putea
fi despdrtite si pdstrate fiecare in parte dupd
despadrtire, cum ar fi spre exemplu o piatrd ce se
monteazd intr-un inel”. [10, p.213]

Conform CC al RM existd mai multe
situatii care pot aparea in cazul adjunctiunii.

Prima modalitate consta in unirea a
doui bunuri ce pot fi separate. In aceasta
situatie ,este posibild separarea celor doud bu-
nuri” [6, p.108], care prin unire au format un
nou bun, dacd proprietarii pretind separarea
lor. Aceastd modalitate este reglementata de
CC la art. 522 alineatul (1), care prescrie ca:
,In cazul in care se unesc doui bunuri mo-
bile avand proprietari diferiti, fiecare dintre
acestia poate pretinde separarea bunurilor
daca celdlalt proprietar nu ar suferi astfel un
prejudiciu”. Aici in calitate de exemplu poa-
te fi situatia cand piesele unui calculator sunt
incorporate in alt calculator ce apartine altei
persoane sau Incorporarea unei panze pictate
intr-o rama ce 1i apartine altei persoane.

In asemenea situatii, in cazul in care
proprietarii nu se pot intelege cu privire la
bunul format, acestia pot separa bunul numai
daca aceasta separare nu implica cheltuieli
excesive sau nu afecteaza prin separare inte-
gritatea si destinatia bunului.

A doua modalitate constd in unirea
a doua bunuri care nu pot fi separate fara
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deteriorare sau cheltuieli excesive. Aceas-
ta situatie este la fel reglementata de CC la
art. 522, Insd la alin. (2) care prescrie ca in ca-
zul in care ,doud bunuri care apartin diferitor
proprietari s-au unit incdt nu se mai pot separa
fard a fi deteriorate sau fard muncd sau cheltu-
1eli excesive, noul bun apartine proprietarului
care a contribuit cel mai mult la constituirea
bunului, prin muncd sau prin valoarea bunului
initial, fiind obligat sd pldteascd celuilalt pro-
prietar pretul bunului unit cu bunul principal.
Dacad niciunul din bunurile unite nu se poate
considera bun principal, proprietarii lor devin
coproprietari ai noului bun, proportional valo-
rii pe care bunurile initiale le aveau la momen-
tul accesiunii”.

Legiuitorul in aceastd situatie a stabi-
lit doud cazuri: fie separarea este imposibi-
14 pe motivul cd se va deteriora bunul, fie ca
separarea va duce la cheltuieli excesive, insa
in ambele cazuri, noul bun va apartine pro-
prietarului care a contribuit cel mai mult la
constituirea noului bun. Totodata, cel care
dobandeste dreptul de proprietate asupra no-
ului bun este obligat, la randul sdu, sa plateas-
cd pretul bunului unit cu bunul principal.

In astfel de situatii, in care niciunul
din bunurile unite nu poate fi considerat
drept bun principal, proprietarii acestor bu-
nuri vor deveni coproprietari ai noului bun,
proportional valorii pe care bunurile initiale
le aveau la momentul accesiunii.

Dupad cum se observa, art. 522 alineatul
(2) poate fi considerat drept o reguld genera-
14, conform careia proprietarul bunului mai
putin important nu poate cere separarea bu-
nului, ci doar pretul lui. Insa aceasti regula
are o exceptie, reglementatd la art. 522 alin.
(3) conform caruia ,,in cazul in care bunul se-
cundar este mai de pret decat bunul principal
si s-a unit cu acesta fara stirea proprietarului,
ultimul poate cere despdrtirea si restituirea
bunului secundar unit, chiar daca din separa-
re ar rezulta vatamarea bunului principal”.

Atragem atentia la faptul cd aceasta re-
guld se aplicd doar in cazul in care unirea s-a
facut fara stirea proprietarului, in caz contrar
se va aplica regula mentionatd la art. 522 ali-
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neatul (2).

Specificatiunea. Joan Adam defineste
specificatiunea ca ,acea formd a accesiunii mo-
biliare ce constd in cumularea a doud valori care
duc la obtinerea unui lucru nou”. [1, p. 625]

Sergiu Baies si Nicolae Rosca definesc
specificatiunea drept ,cazul in care o persoa-
nd face un obiect nou cu materie straind” [3,
p-89], iar Dumitru Lupulescu mentioneaza ca
»Specificatiunea constd in prelucrarea unei mate-
rii ce apartine unei persoane de cdtre o altd per-
soand, intr-un obiect cu totul nou”. [10, p.214]

Deci, In cazul specificatiunii se uneste
un bun corporal cu unul abstract. Un exem-
plu de astfel de unire poate servi situatia
cand un croitor confectioneaza un costum
folosind materialele clientului. Prin aceasta
se poate face diferenta intre adjunctiune si
specificatiune. Deci, diferenta constd in aceea
ca la specificatiune se foloseste un bun cor-
poral (material) si unul abstract (munca), pe
cand iIn cazul adjunctiunii se folosesc doua
bunuri corporale.

Specificatiunea este reglementata de
CC al RM la alin. (4) al art. 522: ,,Dacd con-
tractul nu prevede altfel, dreptul de proprietate
asupra bunului rezultat din prelucrarea materi-
el apartine proprietarului e, care este obligat sd
pldteascd valoarea manoperei. Se considerd de
asemenea prelucrare scrierea, desenarea, picta-
rea, imprimarea, gravarea sau o altd transfor-
mare a suprafege:”.

In cazul in care pictorul creeazi un por-
tret utilizand panza si vopselele altuia, conform
art. 522 alin. (4) am putea deduce cd materia
este bunul principal, iar manopera este bunul
accesoriu, deci In cazul in care contractul nu
prevede altfel, bunul rezultat, adicd pictura, va
apartine celui cui 1i apartinea panza si vopse-
lele, la randul sdu acesta din urma va fi nevoit
sa-1 pldteasca pictorului pentru manopera.

Regula mentionatd la alin. (2) al art. 522
are un ,caracter dispozitiv” [3, p.90], cu alte
cuvinte, partile pot stabili contrariul.

Art. 522 alin. (4) in cazul specificatiunii
reprezintd o exceptie de la regula generalad
mentionata mai sus. Conform acestui articol,
exceptia consta in faptul ca in cazul in care
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pictorul a folosit panza si vopseaua cu buna
credintd si valoarea manoperei sale este mai
mare decat valoarea materiei, atunci picto-
rul dobandeste dreptul de proprietate asupra
acestui bun, insa va fi nevoit sd plateasca va-
loarea materialelor. Deci, in acest caz bunul
principal devine munca pictorului, iar bunul
accesoriu consta din materialele folosite la
pictare, pictorul avand obligatia de a-1 despa-
gubi pe proprietarul materiei.

Totodatd, conform alin. (6) din art. 522
wcel care trebuie sd restituie bunul rezultat din
prelucrarea materiei este in drept sd-l retind
pand va primi de la proprietarul noului bun
suma datoratd”. Dacd e sa ne conducem dupd
exemplul ardtat anterior, atunci proprieta-
rul materiei (panza, vopselele) are dreptul de
retentie a bunului pana la plata sumei datora-
te de cdtre pictor.

Confuziunea. Potrivit autorului ro-
man Eugen Chelaru ,Confuziunea sau ames-
tecul constd in unirea a doud sau mai multe
bunuri mobile avdnd proprietari diferiti, astfel
Incat se realizeazd un bun nou, bunurile initiale
pierzdndu-si individualitatea sa neputdnd fi se-
parate”. [7, p.201]

O altd notiune este data de Ion Adam
care defineste confuziunea ca ,acea formd a
accesiunii mobiliare in care, urmare amestecului
a doud materii prime apartindnd la doi proprie-
tari diferiti, ia nastere un nou lucru, cu o indivi-
dualitate noud, in continutul cdruia materialele
reunite nu se mai pot distinge”. [1, p.625]

Un exemplu de confuziune poate fi in
cazul aliajului din metale diferite sau reactia
chimica a doud substante.

Confuziunea este reglementatd de CC
al RM la art. 522. Conform alin. (7) al acestui
articol ,,In cazul in care un bun s-a format prin
amestecarea mai multor materii (confuziunea)
ce apartin diferitilor proprietari si niciuna
nu poate fi consideratd ca materie principala,
proprietarul care nu a stiut despre confuziune
poate cere separarea materiilor daca este posi-
bil. Daca materiile amestecate nu pot fi sepa-
rate fard pagubd, bunul format apartine pro-
prietarilor materiilor proportional cantitatii,
calitatii si valorii materiei fiecaruia”.
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Din acest articol mentionat mai sus pu-
tem deduce trei situatii:

1) Din materiile amestecate ce au for-
mat un nou bun, una poate fi consideratd
principala;

2) Niciuna dintre materiile amestecate
nu poate fi consideratd principala, Insd este
posibila separarea lor;

3) Materialele amestecate nu pot fi se-
parate fara paguba.

In primul caz, cAnd materiile amesteca-
te au format un nou bun si una din materiile
date poate fi considerata principald, atunci
bunul poate apartine proprietarului materiei
principale, respectand in asa mod prevederile
alin. (8) al art. 522. Astfel, proprietarul bu-
nului principal sau proprietarul bunului care
depaseste celdlalt bun prin valoare si/sau can-
titate ,poate cere bunul creat prin amestecare
(confuziune), pldatind celuilalt proprietar pretul
materiei sau inlocuirea materiei cu materie de
aceeasi naturd, cantitate, greutate, mdrime Si
calitate sau plata contravalorii e1”.

In cel de-al doilea caz, cAnd niciuna din
materiile amestecate nu poate fi considerata
principala, insa este posibila separarea lor,
proprietarul care nu a stiut de confuziune
poate cere separarea materiei fiecaruia.

In cel de-al treilea caz, cAnd materiale-
le amestecate nu pot fi separate farda pagube,
apelam la art. 522 din CC al RM. Conform
alin. (7) al acestui articol, bunul format va
»apartine proprietarilor proportional cantitdtii,
calitdtii si valorii materiei fiecaruia”.

3.3 Formele accesiunii imobiliare.
Accesiunea imobiliara se Imparte In
doua categorii: naturald si artificiala.
1) Naturala poate fi de 3 feluri:
e Aluviunile
e Avulsiunile
eInsulele
2) Artificiala la fel poate fi de 3 feluri,
si anume:
eConstructiile facute de proprietarul
terenului cu materialele strdine
eConstructiile facute cu materialele
proprii pe terenul strdin
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eConstructia facutd pe 2 terenuri ce
apartin proprietarilor diferiti.

Accesiunea imobiliara naturala re-
prezinta ,unirea sau incorporarea a doud bu-
nuri avdnd proprietari diferiti, fard interventia
omului, ca urmare a unui fenomen natural”
[7, p.283], iar autorul Grigore Ardelean o
defineste drept un ,mod de dobdndire a drep-
tului de proprietate asupra unui bun unit, in-
corporat sau suprapus pe cale naturald cu altul,
formdnd un singur bun - proprietatea celui in
care s-a incorporat”. [2, p.118].

Aluviunile reprezinta cresterile de pa-
mant ce se fac succesiv si pe nesimtite la ma-
lurile apelor curgatoare. CC la art. 520 alin.
(1) reglementeaza cd in cazul aluviunilor toa-
te ,addugirile de teren la malurile apelor cur-
gadtoare revin proprietarului terenului riveran”.
La fel in cazul in care apele curgdtoare s-au
retras treptat de la tarmul terenului, atunci
proprietarul terenului dat dobandeste de ase-
menea si terenul lasat de apele curgatoare.

Prin adaugirile de teren stipulate in
CC intelegem nu doar pamantul, ci ,tot ceea
ce solul poartd la suprafatd si tot ceea ce apele
curgdtoare aduc i lasd la tarm, precum nisipul,
pietrisul etc.” [4, p.80], acesta din urma, la fel,
revenind proprietarului terenului riveran.

Regula stipulata mai sus se refera doar
la aluviuni si cresterile create de apele cur-
gatoare. Aceastd reguld nu se aplica in cazul
pamanturilor descoperite de lacuri, helesteie,
canale si alte categorii de ape statatoare.

Avulsiunile in comparatie cu aluviuni-
le reprezintad situatia cand, in timpul revarsa-
rilor, un curs de apd rupe o bucatd mare de
teren ce poate fi identificat, dintr-o proprie-
tate si o alipeste la o alta proprietate riverana.
In cazul dat, conform art. 520 alin. (3) al CC
al RM, ,proprietarul terenului din care o apd
curgdtoare a smuls brusc o parte de mal din te-
ren, alipind-o la terenul altuia, nu pierde drep-
tul de proprietate asupra pdrtii desprinse dacd
o revendicd in termen de un an de la data cand
proprietarul terenului la care s-a alipit partea a
intrat in posesiune”.

Subliniem cd termenul de un an ,se cal-
culeazd din momentul cand proprietarul terenu-
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lui la care s-a alipit a intrat in posesia lui prin
acte materiale sau juridice, si nu din data in care
a avut loc smulgerea (avulsiunea)”. [2, p.122]

In cazul avulsiunilor, observim ci in
CC este doar mentionata regula conform ca-
reia proprietarul care a pierdut terenul il poa-
te revendica in decurs de un an. Astfel apare
intrebarea, ce se intampla in cazul in care bu-
cata de teren este atat de mare Incat aceasta
este imposibil de a fi revendicata? Recoman-
dam ca in viitor sd fie reglementata o astfel de
situatie, Intrucat aceasta poate crea anumite
divergente, desi In doctrind deja se sustine
ideea ca proprietarul poate sa se foloseasca de
terenul luat de ape, acolo unde a fost alipit, iar
wproprietarul fondului unde a fost adusd buca-
ta de teren trebuie sd accepte riscurile ce decurg
din vecindtatea apelor”. [10, p. 255]

In cazul in care terenul smuls apartine
domeniului public, proprietarul terenului la
care aceasta bucata s-a alipit nu va putea do-
bandi dreptul de proprietate asupra acestuia
atata timp, cat aceasta categorie de bunuri are
un caracter imprescriptibil. In acest caz pro-
prietarul respectivei portiuni are dreptul sd o
revendice oricand.

Insulele. Ultima situatie a accesiunii
imobiliare naturale se refera la insule si este
reglementat de CC la art. 520. Conform alin.
(4) al acestui articol, in cazul ,in care o apd
curgdtoare, formdnd un brat nou, inconjoard
terenul unui proprietar riveran, acesta ramdne
proprietarul insulei astfel create”. Deci regula
in acest caz este cd proprietarul terenului ri-
veran ramane a fi si proprietarul insulei cre-
ate ca rezultat al schimbarii cursului raului si
inconjurarii terenului riveran.

Accesiunea imobiliara artificiala este
reglementata in CC, la art. 521. Principala ca-
racteristica consta in faptul ca aceasta nu este
posibila fara interventia omului. Totodata,
accesiunea imobiliara artificiald, spre deose-
bire de cea naturald, implica plata unor despa-
gubiri cdtre cel In detrimentul cdruia operea-
za, ceea ce releva existenta titlului oneros si
implicarea principiului potrivit cdruia nimeni
nu se poate imbogati in dauna altei persoane.

In art. 521 din CC al RM sunt regle-
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mentate trei situatii de accesiune imobiliara
artificiala.

Prima situatie se referd la lucrarile
facute de proprietarul terenului cu materi-
alele straine. Conform art. 521 alin.2 al CC
al RM , Proprietarul de teren care a efectuat
constructii si alte lucrdri cu materiale strdine
devine proprietarul lucrdrii, neputind fi obli-
gat la ridicarea acesteia si mici la restituirea
materialelor intrebuintate. El este obligat fatd
de proprietarul materialelor sd pldteascd valoa-
rea acestora. Dacd lucrdrile au fost efectuate cu
rea-credintd, proprietarul de teren este obligat
sd repare si prejudiciul cauzat”. Pornind de la
prevederile alin. (1) al art. 521, proprietarul
terenului va dobandi dreptul de proprietate
asupra constructiilor sau lucrarilor, indife-
rent de faptul dacd este de buna sau de rea-
credintd, adicad indiferent de faptul daca stia
sau nu stia ca materialele sunt straine.

A doua situatie se refera la efectuarea
lucrarilor cu materiale proprii pe un teren
strdin. Aceasta situatie este reglementata de
art. 521. Conform alin. (3) al art. mentionat:
»in cazul in care constructiile sau lucrarile
sunt facute de un tert, proprietarul terenului
are dreptul sa le tina pentru sine sau sa obli-
ge tertul sd le ridice pe cheltuiala proprie si
sa repare prejudiciul cauzat. Daca pastreaza
constructiile sau lucrarile facute de un tert,
proprietarul este obligat sa pldteasca, la ale-
gere, valoarea materialelor si costul muncii
ori o suma de bani egala cu cresterea valorii
terenului”.

In cazul in care constructorul este de
buna-credintd, proprietarul de teren nu poa-
te cere ridicarea constructiei si este obligat sa
plateasca, la alegere, valoarea materialelor si
costul muncii sau o suma de bani echivalenta
cresterii valorii terenului. lar in cazul in care
constructorul este de rea-credinta, proprieta-
rul terenului poate sa le tind pentru sine sau
poate obliga tertul sa le ridice pe cheltuiala
proprie.

Potrivit noilor reglementdri, proprieta-
rul terenului are dreptul ca In locul pdstrarii
constructiilor sau lucrdrilor facute de tert, sa
ceara obligarea autorului lucrarii sa cumpere
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terenul sau portiunea afectatda de constructie
orilucrarealavaloarea de piatd pe care terenul
sau portiunea ar fi avut-o daca constructia ori
lucrarea nu s-ar fi efectuat. Totodatd, n cazul
in care intre parti nu a parvenit o intelegere
cu privire la valoarea terenului sau portiunii,
atunci proprietarul poate cere instantei de
judecata sa stabileasca pretul si sd pronunte,
conform art. 521 alin. (5), o ,hotdrdre care sd
tind loc de contract de vanzare-cumpdrare”.

A treia si cea din urma situatie se refe-
ra la constructiile facute in parte pe terenul
tertului si in parte pe un teren invecinat. Sub-
liniem cd aceastd situatie este reglementatd de
alin. (6) al art. 521 siindicd doar la constructii
si nicidecum la lucrari.

Deci, conform acestui articol in cazul in
care constructia este ridicata in parte pe tere-
nul constructorului si in parte pe terenul inve-
cinat, proprietarul vecin poate dobandi pro-
prietatea asupra Intregii constructii, platind
constructorului o despagubire, numai daca cel
putin 1/2 din suprafata construita ce se afla pe
terenul siu. In acest caz, el va dobandi si un
drept de superficie asupra terenului aferent pe
toata durata de existenta a constructiei. Des-
pagubirea trebuie sa acopere valoarea materi-
alelor si costul muncii, precum si contravaloa-
rea folosintei terenului aferent.

Daca mai mult de 1/2 din constructie se
afld pe terenul constructorului, atunci vor fi
aplicabile regulile stipulate la alineatele 3 si 4
din art. 521.

Daca constructorul va construi o cons-
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tructie atat pe terenul sau cat si pe terenul
vecinului, si mai mult de 1/2 din constructie
se afla pe terenul vecinuluj, el nu va deveni
proprietar asupra partii din constructie aflata
pe ternul sdau. Acest lucru se va intampla doar
atunci cand vecinul va dori sa devina propri-
etar al intregii constructii. In acest caz veci-
nul va dobandi dreptul de superficie asupra
ternului aferent pe toatd durata de existenta
a constructiei, insa acesta va fi nevoit sa pla-
teascd constructorului o despagubire. Des-
pagubirile in cazul dat vor fi constituite atat
din cheltuielile suportate de constructor, cat
si din contravaloarea folosintei terenului afe-
rent. O asemenea despagubire o va putea pre-
tinde doar constructorul de buna-credinta.

In cazul constructorului de rea-credinti,
el va putea pretinde doar 1/3 din despagubire.
Constructorul de rea-credintd va putea pre-
tinde o despdgubire mai mare daca va dovedi
ca proprietarul terenului vecin este vinovat,
spre exemplu in situatia in care vecinul a tole-
rat in mod intentionat ridicarea constructiei
pana la final, in loc sa ceara Incetarea efectu-
arii lucrarilor.

4. CONCLUZII.

Finalmente tinem sa accentuam faptul
cd accesiunea constituie una din modalitatile
de dobandire a dreptului de proprietate fiind
guvernatd de un ansamblu de norme specifi-
ce civile. Fiind prezentata de o gamad largd a
varietdtilor acesteia urmeazd sa tinem cont de
regulile aplicabile la fiecare caz particular.
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ENERGY SECURITY OF THE REPUBLIC OF MOLDOVA IN THE NEW
INTERNATIONAL CONTEXT. RISKS AND OPPORTUNITIES

In the last period, the energy issue and the concept of energy security has been firmly con-
solidated in the political and public discussions in Chisindu, however, often used against economic
opportunities. The geo-energy significance of the Republic of Moldova is determined by its position.
However, since the independence of the Republic of Moldova, the energy security of the republic
continues to be threatened by the transnistrian conflict. For the Republic of Moldova, which does not
have primary energy resources and depends on their import, the issue of energy supply remains criti-
cal for the functioning and development of the state. Currently, the energy security, especially the gas
supply of the Republic of Moldova is ensured under internationally accepted norms, and the provision
of natural gas resources is made from imports. In order to increase the security of gas supply and
diversify energy resources, the authorities of the Republic of Moldova propose to diversify the supply
of gas, energy, and to create gas stocks in third countries for emergency situations or specific cases.

Keywords: energy; Republic of Moldova; energy security; international relations; gas; energy
supply.

SECURITATEA ENERGETICA A REPUBLICII MOLDOVA IN NOUL CONTEXT
INTERNATIONAL. RISCURI S| OPORTUNITATI

In ultima perioadd, problematica energeticd si conceptul de securitate energeticd s-au con-
solidat ferm in discutiile politice si publice de la Chisindu, insd adesea au fost folosite impotriva
oportunitdtilor economice. Semnificatia geo-energeticd a Republicii Moldova este determinatd
de pozitia sa. Cu toate acesteaq, de la independenta Republicii Moldova, securitatea energeticd a
tdrii continud sa fie amenintatd de conflictul transnistrean. Pentru R. Moldova, care nu dispune
de resurse energetice primare si depinde de importul acestora, problema aproviziondrii cu ener-
gie rdmdne criticd pentru functionarea si dezvoltarea statului. In prezent, securitatea energeti-
cq, in special aprovizionarea cu gaze a republicii este asiguratd sub normele acceptate pe plan
international, iar asigurarea cu resurse de gaz natural este efectuatd din import. R. Moldova nu are
resurse energetice proprii si este practic complet dependentd de importurile de combustibili fosili
si de energie electricd. Pentru cresterea securitdtii aproviziondrii cu gaze si diversificarea resurselor
energetice, autoritdtile Republicii Moldova propun diversificarea aproviziondrii cu gaze si energie,
crednd stocuri de gaze in tdri terte pentru situatii de urgentd sau cazuri specifice.

Cuvinte-cheie: energie, Republica Moldova, securitate energeticd, relatii internationale, gaz,
aprovizionare cu energie.
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1. INTRODUCTION.

The energy security of the Republic of
Moldova is a strategic branch of the national
economy, on which the level of its develop-
ment and the country’s macroeconomic stabil-
ity depend. At the current stage, the energy in-
dustry is one of the dominant factors that de-
termine the well-being of the country and the
person, which greatly influences the level of
development of all activity segments of mod-
ern society [3]. Currently, the energy security,
especially the gas supply of the Republic of
Moldova is ensured under internationally ac-
cepted norms, and the provision of natural gas
resources is made from imports. The Repub-
lic of Moldova has no energy resources of its
own and is practically completely dependent
on imports of fossil fuels and electricity. Since
the fall of 2021, the energy situation in the Re-
public of Moldova has evolved unstable, both
due to the latest developments on the regional
energy markets caused by the recovery of the
post-pandemic economy, and due to the mili-
tary developments in Ukraine. In order to in-
crease the security of gas supply and diversify
energy resources, the authorities of the Repub-
lic of Moldova intend to diversify the supply
of gas, energy, and to create gas stocks in third
countries for emergency situations or specific
cases.

2. METHODOLOGY.

The relevance of the subject proposed
for analysis results from the importance of
the deep study of the factual and interpretive
approach to one of the key problems of the
Republic of Moldova - energy security, which
has seen a reshaping in the context of the
evolution of the international energy market.

The research methodology of the work
consists in the complex use of research princi-
ples and methods developed and used by mod-
ern science: comparison, analysis and synthe-
sis, generalization, observation, modeling,
analogy, attracting expert assessments, etc.
The theoretical and methodological basis of
the article is made up of a series of general and
special scientific approaches that concern the
research of the formulated problem - the ener-
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gy security of the Republic of Moldova in the
new international context. The proposed ap-
proach allows identifying the risks and oppor-
tunities of the energy security of the Republic
of Moldova, the main geopolitical trends and
characteristics of the energy system of the Re-
public of Moldova. At the same time, the pro-
posed analysis allows the identification and
comparison of the development levels of the
studied object, the changes that appeared dur-
ing the evolution of the international system
and the trends in the energy sector.

3. RESULTS.

3.1. Chisinau - Tiraspol energy in-
terdependence.

Recently, the energy problem and the
concept of energy security have been firmly
consolidated in the political and public dis-
cussions in Chisindu, but often used against
economic opportunities. Chisindu’s task in
the energy issue is to prevent Moscow’s dom-
inance in the energy sector and gain control
over energy imports and logistics from both
banks of the Nistru. The energy problem for
Chisindu involves the search for alternatives
to the supply of energy resources from Rus-
sia, the rejection of long-term contracts and,
in general, the diversification of energy sup-
ply sources (especially natural gas) [7]. At
the same time, the problem of the Republic
of Moldova consists in the fact that it has to
develop its energy strategy in the conditions
of small sales market volumes, the unwilling-
ness of international investors to finance the
creation of modern energy infrastructure, in-
cluding renewable energy, as well as the diffi-
culties geographic, which often do not allow
finding alternative routes for the delivery of
energy resources at a competitive price to the
economic state of the Republic of Moldova.
Also, a problem in the energy file for Chisinau
remains the Transnistrian region [7]. For Ti-
raspol, the main task in the energy issue is to
further maintain energy ties with the Russian
Federation. One of the main reasons why
the Transnistrian region continues to exist is
gas and its transit through the Transnistrian
segment. Tiraspol, in its position as an inter-
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nationally unrecognized entity, continues to
import gas from the Russian Federation with-
out paying the final price. The price of gas in
the Transnistrian region is very low, and the
various enterprises that use natural gas make
a huge contribution to the development of
the economy of the Transnistrian region. The
Cuciurgan Thermal Power Plant (MGRES),
owned by the Russian company Inter RAO,
and the Rabnita Metallurgical Plant, owned
until 2015 by the Russian company Metal-
loinvest, represent 65% of the total exports of
the Transnistrian region [7]. Thus, if at least
one of these enterprises ceases to function,
the economy of the Transnistrian region will
suffer negative consequences. This places the
possibility of the existence of the Tiraspol ad-
ministration in the risk zone [8].

According to the global risk and strat-
egy consulting company Maplecroft, the Re-
public of Moldova is one of the nine coun-
tries in the world that are in the extreme risk
group in terms of energy security [6]. The
Republic of Moldova faces the most difficult
energy situation among the countries of the
Eastern Partnership of the EU, considering
both the lack of local resources and the lack of
access to the sea. The underdeveloped ener-
gy infrastructure, the unregulated conflict on
the left side of the Nistru (Transnistrian) and
the constant tensions regarding gas transit in
the region have created a series of problems
for the energy security of the Republic of
Moldova. Also, despite Chisindu’s attempts
to strengthen ties with the EU, the Republic
of Moldova’s energy dependence on Russia
is high, and the existing natural gas supply
system is not eroded [5]. Currently, from the
perspective of the energy equation, the right
and left banks of the Nistru are interdepend-
ent on each other. Chisindu is the main buyer
of electricity from the left bank of the Nistru,
and Tiraspol is the only supplier of electric-
ity at a competitive price to the economic
condition of the right bank of the Nistru [7].
However, from the perspective of the ener-
gy infrastructure, we can identify 6 critical
points for Chisindu in the relationship with
Tiraspol, which boils down to the following
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aspects:

e The largest power plant, the Cuciur-
gan Thermal Power Plant, with an installed
capacity of 2520 MW, is located on the left
side of the Nistru;

e Of the seven interconnection points
between the Republic of Moldova and
Ukraine on high voltage lines (330 kV), four
are connected in a transformation station on
the territory of the Cuciurgan Thermal Pow-
er Plant;

e The sources of electricity on the right
side of the Nistru, the three power plants with
heating (CET-Nord Balti; CET-1 Chisinau;
CET-2 Chisindu) can only satisfy a fifth of
the needs of the Republic of Moldova, with-
out the Transnistrian region;

e The power plants with heating on the
right side of the Nistru, as well as the Cuci-
urgan Thermal Power Plant, are powered by
gas, their operation depends on the constant
supply of the raw material;

e Four out of five entry points on natu-
ral gas transport pipelines of regional impor-
tance, including all three entry points to the
Trans-Balkan pipeline system, are located on
the left side of the Nistru;

e The main natural gas compression
station in the Trans-Balkan pipeline system
is located near the city of Tiraspol [7].

At the same time, according to the
contract from 2006, signed by Moldovagaz
(open-type Moldovan-Russian energy com-
pany, which carries out activities of transpor-
tation and supply of natural gas and liquefied
gas on the territory of the Republic of Mol-
dova) and Gazprom, extended on November
1, 2021 on a period of 5 years, Gazprom by
agreement with Moldovagaz can conclude di-
rect agreements with Tiraspoltransgaz (com-
pany, whose main activity is the transporta-
tion and supply of natural gas to consumers
in the Transnistrian region, including the
transit of natural gas) or other consumers re-
garding the supply of natural gas, including
in the region Transnistrian (point 1.3) [8].
This point can easily be used by Gazprom,
in case a modus vivendi is not reached with
Chisindu regarding the supply of natural gas
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on the right bank of the Nistru. In addition,
according to the provisions of the contract,
Moldovagaz cannot interrupt the supply of
gas to the Transnistrian region without the
written consent of Gazprom. According to the
contract between Moldovagaz and Gazprom,
extended on November 1, 2021, Gazprom
committed to annually supply the Republic
of Moldova with 3.3 billion m? of gas for the
next five years. Of this amount, 1.24 billion
m? of gas are supplied annually for the right
bank of the Nistru, and another 2.06 billion
m? of gas for consumption on the left bank of
the Nistru. About two-thirds of the gas deliv-
ered to the Republic of Moldova by Gazprom
reaches Tiraspoltransgaz, which, in turn, dis-
tributes it to enterprises in the Transnistrian
region [8].

Although the Transnistrian conflict
is unregulated from a political perspective,
Chisinau and Tiraspol manage to cooperate in
the energy sector. Both banks of the Nistru use
Russian natural gas as the main source of ener-
gy, transporting it through the Trans-Balkan
gas pipeline. Chisinau has a deficit of electric-
ity generation capacity, while Tiraspol has an
excess. Thus, the electricity generated by the
Cuciurgan Thermal Power Plant is offered at
a dumping price with which no regional pro-
ducer can compete. A common problem of the
two banks of the Nistru in the energy issue is
the need to modernize the used equipment in
most of the Power Stations [7]. At the same
time, the high-voltage power lines connecting
the energy systems of the Republic of Mol-
dova and Ukraine pass through the territory
of the Republic of Moldova, especially the
Transnistrian segment. Consequently, for the
production, supply and stable transit of elec-
tricity, it is important that Chisinau and Ti-
raspol maintain constructive relations in the
energy sector. We can admit that the parties
approached a win to win negotiation strategy
[7]. According to the strategy, both sides get
roughly equal advantage. The parties agree
to act in their own interest as well as in the
common interest. The basis for the win to win
negotiation strategy is that compromise and
cooperation must be more or at least as impor-
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tant as competition or conflict. In this sense,
Chisindu and Tiraspol, in order to avoid an
energy collapse, by applying the win to win
strategy model, managed to solve a series of
problems in a temporary manner. The applied
strategy demonstrates the interdependence of
the parties in the energy sector [8].

3.2. Alternative opportunities for
the supply of energy resources.

The first intentions to change the exist-
ing natural gas supply system of the Republic
of Moldova were launched in 2009. An exam-
ple of this is the construction of the Iasi -Ung-
heni gas pipeline, which fully meets the needs
of the Republic of Moldova in terms of natu-
ral gas supply. The gas pipeline was put into
operation in August 2014, and the first de-
liveries, in symbolic volumes, began in 2015.
The flow of gas from the lasi-Ungheni gas
pipeline is highlighted in the Ungheni inter-
connection point, which became officially bi-
directional as of August 1 2020. The director
of the strategy and corporate management
department of the operator of the Transgaz
national transport system in Romania, Elis-
abeta Ghidiu, explained in 2021 that the lasi
-Ungheni-Chisindu pipeline can transport up
to 6.5 million m? of gas per day, a quantity
that can cover the consumption needs of the
Republic of Moldova, with the exception of
the Transnistrian region [4]. At the moment,
the capacity of the Iasi-Ungheni-Chisinau gas
pipeline is 1.3 billion m® of gas per year, but
work is being done to develop the gas pipe-
line’s capacities. So far, Chisindu has not re-
served a natural gas import capacity from
Romania. However, at the beginning of July
2023, through the Ungheni interconnection
point, approximately 1.5 million m? of gas are
exported daily. The gas is purchased by Ener-
gocom and stored in Ukraine. Most of the gas
that transits Romania to the east, even if it is
exported to Ukraine, has as its final destina-
tion the Republic of Moldova, which current-
ly, through the state company Energocom,
purchases gas from the free market [7].

The political changes that took place in
the Republic of Moldova in 2019 and 2020
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led to a resumption of discussions about the
further development of the country’s ener-
gy sector and its supply with alternative re-
sources. This is mainly due to the fact that ex-
ternal factors have a decisive effect and role
in Chisindu’s energy policy, and energy issues
are closely related to many other economic
and political issues. One of the critical exter-
nal factors is the transit of Russian gas to the
Republic of Moldova through Ukraine. For
Chisindu, in case of a crisis scenario of natu-
ral gas transit through Ukraine, the problem
of gas supply could be solved for a short time
by pre-filling the natural gas storage facilities
in Ukraine and natural gas supply from Ro-
mania. However, for Tiraspol these opportu-
nities are closed without the approval from
Chisindu [7]. An alternative for the Ukrain-
ian natural gas supply route may become the
supply of natural gas through the Turkish
Stream gas pipeline. In this sense, Moldovag-
az, Moldovatransgaz and Tiraspoltransgaz
have carried out reconstruction works of the
SDKRI main pipeline (Sebelinka - Dnepro-
petrovsk - Krivoi-Rog - Ismail) to ensure the
conditions for the reception of natural gas in
reverse mode through the SMG Causeni gas
measuring station [14 ]. Thus, the Trans-Bal-
kan pipeline can be used in reverse mode by
the Republic of Moldova, receiving natural
gas from the Turkish Stream gas pipeline,
which will transit Bulgaria and Romania. The
SDKRI pipeline has a technical capacity of 18
million m® of natural gas transportation per
day, and an annual capacity of 9 billion m? of
gas [14]. In this sense, Turkey, Bulgaria, Ro-
mania, the Republic of Moldova and Ukraine
will ensure the reverse of natural gas, in case
Russia (Gazprom) and Ukraine (Naftogaz) will
not reach a common agreement regarding the
transit of natural gas. At the same time, it
should be noted that the gas transportation
system of the Republic of Moldova is specific
to the fact that between the operating areas
of Moldovatransgaz and Tiraspoltransgaz in
the perimeter of PI Alexeevca, Grebeniky,
Ananiev, Limanscoe and Causeni there are
no natural gas volume measurement nodes
transported. The same situation is also in the
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perimeter of the pipelines of the Trans-Bal-
kan corridor between PI Causeni (Republic of
Moldova) and PI Orlovca (between Moldova-
transgaz and Ukrtransgaz currently OGTSU)
where the transport pipelines operated by
both operators cross the border of the Re-
public of Moldova with Ukraine 8 times. This
aspect creates an instability regarding gas
supply [2].

As an alternative option, the option of
supplying liquefied natural gas (LNG) to the
Republic of Moldova through Greece, Bulgar-
ia and Romania is being considered, taking
into account that Greece and Turkey are pre-
paring to expand their liquefied natural gas
import capacity through 10 terminals. The
aggregate regasification capacity of the 10
terminals could facilitate the import of about
110 billion m? of gas per year in the region
[11]. However, how they could be delivered
regionally will depend on the evolution of
global LNG prices, as well as the removal of
inherent obstacles. At the moment, the use
of the Greek LNG terminal Revithoussa has
succeeded, the 4 existing Turkish terminals
remain inaccessible due to political regulato-
ry barriers [11]. Another option for natural
gas supply using the Trans-Balkan pipeline
is the signing of a natural gas supply con-
tract between the Republic of Moldova and
Azerbaijan. Negotiations in this direction
between Chisindu and Baku are being con-
ducted. Thus, through the TANAP pipeline
(Trans-Anatolian Natural Gas Pipeline) and
by using the Greece-Bulgaria interconnector,
Azeri gas can be supplied to the Republic of
Moldova, transiting Bulgaria and Romania.
Other natural gas supply options for the Re-
public of Moldova are related to the construc-
tion of LNG terminals in Romania at the port
of Constanta or Ukraine, at the port of Odesa
and gas supplies from Azerbaijan via Georgia
[7]. However, today these natural gas supply
options are at the design level and, at least in
the medium term, cannot be considered usa-
ble. Also, as a future project and alternative
natural gas supply option for the Republic
of Moldova, the Neptun Deep project can be
considered. The start of natural gas extraction
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from the Neptun Deep project in 2027 practi-
cally doubles Romania’s gas production, cov-
ering consumption and allowing Romania to
become a regional provider of energy securi-
ty in Central and South-Eastern Europe [9].

A major change in the consumption of
natural gas in the Republic of Moldova can
be implemented by reducing its weight in
the total energy mix, as a result of the elim-
ination of the electricity generated by the
Cuciurgan Thermal Power Plant from the
internal energy equation. The cross-border
interconnection Romania - Republic of Mol-
dova - Ukraine can strengthen this direction.
Emergency synchronous interconnection
of the Republic of Moldova and Ukraine at
ENTSO-E took place in March 2022. In order
to improve the connection of the Republic of
Moldova to the European electricity network,
the Suceava - Bdlti high-voltage power line
project is currently being developed. Thus,
it will be possible to carry out electricity ex-
port/import operations from and to the Re-
public of Moldova. Consolidating the energy
security of the Republic of Moldova by diver-
sifying energy supply options and integrating
into the European energy market is vital to
counteracting the scenario of interruption of
gas transit through Ukraine [7].

3.3. EU support in the energy sector
of the Republic of Moldova

In the context of obtaining the status
of a candidate country for EU accession, the
Republic of Moldova assumed some commit-
ments in the energy field: the development of
competitive, transparent and non-discrimina-
tory energy markets in accordance with EU
standards; development of energy strategies
and policies; diversifying energy sources, sup-
pliers and transport routes in an economically
efficient way [1]. In this sense, starting from
September 19, 2023, the position of operator
of the gas transportation system of the Repub-
lic of Moldova returned to Vestmoldtransgaz.
Also, Vestmoldtransgaz received for execution
the contracts for the provision of gas trans-
port services, signed between Moldovatrans-
gaz and other market participants, including
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the contracts with Tiraspoltransgaz for the
provision of gas transport capacities from the
Transnistrian region, the Transbalkan direc-
tion, intended for the transport of natural gas
consumers on the right bank of the Nistru and
those in transit [1].

The Republic of Moldova aligns itself
with the EU strategy to increase the country’s
energy security. In the period 2022-2023,
more than 75 million euros were invested
in energy efficiency initiatives, renewable
energy projects were financed, schools were
renovated, projects were launched to equip
housing blocks and public institutions with
modern energy supply equipment. In 2022,
the European Bank for Reconstruction and
Development offered the Republic of Moldo-
va a loan of 300 million euros to increase en-
ergy security through the purchase of strate-
gic natural gas reserves. In August 2023, En-
ergocom fully returned the 300 million euro
loan from the EBRD. The money was used to
implement the ,Security of natural gas sup-
ply” project and conduct 130 rounds of auc-
tions, where more than 300 million m® of gas
were purchased [13]. The EU supports the
Republic of Moldova in order to improve its
energy resilience and ensure a stable supply
of electricity and natural gas. With the help
of the EU, the Republic of Moldova made the
first purchases of gas and electricity from the
EU. Reducing energy demand is also a priori-
ty to ensure the energy security of the Repub-
lic of Moldova. In this sense, in March 2022,
in emergency mode, the electrical network
of the Republic of Moldova was successfully
synchronized with the continental Europe-
an network. This has helped the Republic of
Moldova to keep its electricity system sta-
ble in the current uncertain circumstances
and also represents a historic milestone for
the EU - Republic of Moldova relationship.
The EU is collaborating with the Secretar-
iat of the Energy Community to implement
the Energy Rescue Scheme for the Republic
of Moldova, which will allow donors to sup-
port the purchase of energy by the Republic
of Moldova. The experts provide continuous
advisory support to the government and key
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institutions of the Republic of Moldova. The
Secretariat of the Energy Community has
opened an office in Chisinau to better help
the Republic of Moldova modernize its ener-
gy sector and make it safer and more resilient
to current and future challenges.

The most important state within the EU,
which consecutively and viable supports the
Republic of Moldova in the field of energy, is
Romania. In December 2023, Chisinau and
Bucharest signed the Memorandum of Un-
derstanding between the Government of Ro-
mania and the Government of the Republic
of Moldova regarding the realization of the
projects necessary to interconnect the natu-
ral gas and electricity networks in Romania
and the Republic of Moldova [10]. The pur-
pose of this Memorandum of Understanding
is to create the necessary framework for co-
operation in the field of energy between the
parties, the examination of possible solutions
and the realization of projects necessary for
long-term energy exchange and to facilitate
the exchange of technical knowledge, skills
and expertise in accordance with the nation-
al legislation of the parties. Considering the
importance of ensuring the energy security of
the Republic of Moldova through the diversi-
fication of sources and supply routes, aiming
to create the premises for its integration into
the single European energy market and, in
this context, expressing the common political
will to examine possible solutions and carry
out the projects necessary for the exchange of
long-term energy between Romania and the
Republic of Moldova, the signed Memoran-
dum of Understanding will contribute deci-
sively to the energy security of the Republic
of Moldova and its integration into the Eu-
ropean energy market [10]. It also becomes a
useful tool for EU integration and economic
development of the Republic of Moldova. Ac-
cording to the Memorandum, the two govern-
ments undertake to carry out the complemen-
tary works of the Iasi - Ungheni - Chisinau
interconnection to ensure flow and pressure
regimes for natural gas transport in both di-
rections; to take steps to ensure the storage
of natural gas on the territory of Romania; to
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urgently build the infrastructure for the 400
kV Suceava-Balti Overhead Power Line and
other electricity transmission projects and to
connect the electricity markets, thus integrat-
ing the Republic of Moldova into the internal
market of the European Union [10].

4. CONCLUSION.

The geo-energy significance of the Re-
public of Moldova is determined by its geo-
graphical position between the main energy
supplier, the Russian Federation, and the final
consumers, the member states of the Europe-
an Union [3]. At the same time, the energy
security of the Republic of Moldova since the
independence of the republic continues to be
threatened by the Transnistrian conflict [8].
For the Republic of Moldova, which does not
have primary energy resources and depends
on their import, the issue of energy supply
remains critical for the functioning and de-
velopment of the state. In the context of the
political negotiations between Chisinau and
Tiraspol, the energy problem remains dif-
ficult to solve. At the same time, the energy
infrastructure of the Republic of Moldova is
characterized by the high dependence of the
right bank of the Nistru on the electricity pro-
duction on the left bank of the Nistru and on
the gas pipelines that cross the Transnistrian
region. In this sense, the energy problem in
the Republic of Moldova becomes a social
problem [7]. Also, the energy problem of the
Transnistrian file cannot be considered sep-
arately from other aspects related to the se-
curity of the Republic of Moldova, including
the aspects related to regional security. The
experience of the armed conflict on the Nis-
tru from 1991-1992 and the role of Russia on
the left side of the Nistru (through the pres-
ence of GOTR), as well as the destabilization
of the situation in Ukraine by the escalation
of the conflict between Kiev and Moscow are
important factors that determine the state of
the energy problem of the Republic of Mol-
dova. Stopping the transfer of electricity or
stopping the transit of gas from Ukraine to
the Republic of Moldova are variables that
need to be taken into account by Chisindu, in
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order to prevent a possible shortage of ener-
gy resources. The problem of energy securi-
ty almost always forms a complex, extensive
interdependence, or, on the contrary, due to
the presence of such interdependence, ener-
gy problems inevitably begin to be consid-
ered through the lens of the security problem.
In this sense, Chisinau and Tiraspol, in order
not to admit an energy collapse, are currently
solving a series of problems in a temporary
manner, demonstrating the interdependence
of the parties in the current geopolitical con-
text [7].

In order to ensure the energy security
of the Republic of Moldova, starting from
2020, alternative measures to supply energy
resources began to be implemented. Energy
security can be achieved primarily by diver-
sifying supply sources and routes. Given the
military developments in Ukraine, it is more
important than ever to eliminate Moldova’s
and Europe’s dependence on Russian-only
energy resources by developing both power
generation capabilities and interconnection
projects that can ensure an uninterrupted
flow , no matter what. The cooperation of
the Republic of Moldova with the EU and
especially with Romania in the last period,
demonstrated the firm commitment of Ro-
mania in the direction of supporting the en-
ergy security of the Republic of Moldova and
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for its integration into the European energy
market.

The Republic of Moldova managed
to find alternatives to the supply of natural
gas. Also, an important thing for the Repub-
lic of Moldova was the interconnection with
the European energy system, which was
achieved thanks to Romania’s support. The
interconnection allowed solving some ener-
gy problems for Chisinau, which are related
to the war in Ukraine. Thus, the Republic of
Moldova is consolidating an energy exchange
route from East to West [1]. At the same time,
Chisinau faces three essential problems: 1)
the problem of balancing the energy system;
2) the lack of investments in energy system
balancing units and in the modernization of
the energy infrastructure; 3) the oversizing
of the energy sector. At the moment, the bal-
ancing of the energy system of the Repub-
lic of Moldova is ensured by the Cuciurgan
Thermal Power Plant (MGRES) or due to the
cross-border exchange of electricity with Ro-
mania [1].

In conclusion, it should be mentioned
that the energy security of the Republic of
Moldova will be successful if the political de-
cision-makers focus on three interrelated is-
sues: energy security, economic security and
security of supply chains.
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REGLEMENTAREA PORNOGRAFIEI INFANTILE
IN LEGISLATIA REPUBLICII MOLDOVA

Facdnd o analizd a infractiunilor de pornografie infantild si anume: abuzul si exploatarea
sexuald prin diferite procedee, inclusiv cele aflate in sfera pornografiei si relele tratamente aplica-
te minorilor, ce se desfdsoard in intreaga lume, se constatd cd victimizarea copiilor se mentine la
cote ridicate. Prin urmare, pornografia infantild constituie imaginile, filmele sau materialele scrise
care prezintd explicit activitdti sexuale ce implica un copil. Aceste materiale pot fi erotice (cu copii
nud in diverse pozitii), sexuale (cu organele genitale ale copilului sau cu acesta in diverse pozitii si
momente care sd implice sexualitate), obscene (prezentarea momentelor sexuale care implicd un
copil si un adult) sau violente (un copil care apare intr-o posturd ce implicd bestialitate si/ori viol).
Pornografia infantild este o consecintd a exploatdrii sau abuzului sexual comis impotriva unui co-
pil. Acesta poate fi definit ca orice mijloc de a descrie sau de a promova abuzul sexual al unui copil,
inclusiv de imprimare si/sau audio, axat pe acte sexuale sau organele genitale ale copiilor.

Prin urmare, acest articol stiintific reprezintd o analizd a elementelor si semnelor constitutive
a infractiunii de pornografie infantile care provoacd daune morale, fizice si psihologice minorului.

Cuvinte-cheie: pornografie infantild, obiect, subiect, laturd obiectivd, latura subiectiva.

REGULATION OF CHILD PORNOGRAPHY
IN THE LEGISLATION OF THE REPUBLIC OF MOLDOVA

Analyzing offenses of child pornography, namely: sexual abuse and exploitation through var-
ious methods, including those within the realm of pornography and ill-treatment applied to minors,
taking place worldwide, it is observed that the victimization of children remains at high levels.
Therefore, child pornography consists of images, films, or written materials that explicitly depict
sexual activities involving a child. These materials can be erotic (with nude children in various po-
sitions), sexual (involving the child’'s genital organs or the child in various positions and moments
implying sexuality), obscene (depicting sexual moments involving a child and an adult), or violent
(a child depicted in a posture implying bestiality and/or rape). Child pornography is a consequence
of the exploitation or sexual abuse committed against a child. It can be defined as any means of
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describing or promoting the sexual abuse of a child, including printing and/or audio, focused on

sexual acts or the genitalia of children.

Therefore, this scientific article represents an analysis of the elements and constitutive signs of.

Keywords: child pornography, object, subject, objective side, subjective side.

1. INTRODUCERE.

Incalcirile de lege contra familiei si mi-
norilor reprezinta un grup de infractiuni pre-
vazute in Capitolul VII al Partii Speciale a Co-
dului penal al Republicii Moldova, fiind fapte
socialmente periculoase, savarsite cu intentie,
care aduc atingere in mod exclusiv sau in prin-
cipal relatiilor sociale cu privire la convietuirea
in cadrul familiei si la dezvoltarea minorului.

In virtutea modificirii in permanenta a
legii penale si a completdrii ei cu noi norme,
prin Legea nr.235 din 08.11.2007, capitolul
VII al Partii speciale a Codului penal actu-
al al Republicii Moldova a fost completat cu
art.208! intitulat Pornografia infantild.

Avand in vedere prejudiciul acestei fap-
te, pornografia infantild a fost incriminata in
grupul infractiunilor contra familiei si mino-
rilor, ceea ce corespunde obiectului ei juridic.

Art.208' Cod penal al Republici Mol-
dova prevede cd infractiunea de pornografie
infantila constituie producerea, distribuirea,
difuzarea, importarea, exportarea, oferirea,
vinderea, procurarea, schimbarea, folosirea
sau detinerea de imagini sau alte reprezentari
ale unui sau ale mai multor copii implicati in
activitati sexuale explicite, reale sau simulate,
ori de imagini sau alte reprezentari ale orga-
nelor sexuale ale unui copil, reprezentate de
manierd lascivd sau obscena, inclusiv in for-
ma electronica.

Existenta, in spatiul virtual, a materia-
lelor pornografice cu minori a generat o pre-
ocupare accentuata la nivel international, in
vederea descurajarii si sanctionarii, indeosebi
a producerii si raspandirii acestor materiale.
Presiunea politica crescandd care s-a exercitat
in ultimii ani cu privire la aceastd problema-
ticd a condus, treptat, la fundamentarea unor
principii de actiune, precum si a unor norme
juridice cu aplicabilitate extrateritoriald, de
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natura sd fixeze, cat mai precis, faptele supu-
se sanctiunii penale si sd faciliteze cooperarea
internationald destinatd combaterii fenome-
nului pornografiei infantile.

Acest tip de pornografie era cunoscut
inca Inainte de aparitia Internetului. Dezvol-
tarea noilor tehnologii a avut insa darul sd re-
suscite discutiile cu privire la acest fenomen, in
conditiile In care serviciile Internet dispun de o
capacitate iesitd din comun de a disemina por-
nografia infantild, de a o reproduce, de a o face
accesibild, inclusiv minorilor, si chiar de a faci-
lita, pe diferite cai, oricat de bizar ar parea, jus-
tificarea ei de catre diverse grupuri interesate.

2. METODOLOGIE.

In procesul studiului au fost aplicate me-
todele: analitica, empirica, deductia, sinteza.

Materialele utilizate se constituie din
publicatii ale savantilor si legislatia nationala.

3.REZULTATE.

Necesitatea incriminarii faptelor de pro-
ducere, raspandire si detinere a materialelor
pornografice cu minori prin intermediul sis-
temelor informatice este incontestabila. Cam-
pania extrem de agresiva indreptatd impotriva
acestui flagel, activarea organizatiilor interna-
tionale guvernamentale si neguvernamentale
in acest scop, precum si o serie de cazuri adu-
se In fata instantelor judecdtoresti din diferite
state au determinat, In acelasi timp, percepe-
rea unei ofensive Tmpotriva libertatii de ex-
primare In spatiul cibernetic. Totusi, protectia
copilului nu poate fi privitd ca o problema de
cenzura. Crearea unui mediu pentru copii, ca-
racterizat prin siguranta, trebuie sa conserve si
sa dezvolte libertatile fundamentale, cum sunt
libertatea de exprimare, dreptul la informatie
si la ocrotirea sferei intime, in paralel cu prote-
jarea eficientd a copiilor in fata continuturilor
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ilegale si daunatoare [1].

Libertatea de exprimare trebuie sa fie
supusd unor rigori extreme, intrucat mai ales
spatiul cibernetic este locul care ofera pedo-
fililor posibilitati ample de a schimba idei,
fantezii si sfaturi, destinate sd incurajeze si sa
faciliteze exploatarea sexuala a minorilor.

Legea Republicii Moldova pentru ra-
tificarea Conventiei Consiliului Europei pri-
vind criminalitatea informatica a fost adop-
tata de Parlamentul Republicii Moldova la
02.02.2009 [2]. In conformitate cu paragraful.
1 art. 9 al Conventiei, fiecare Parte va adopta
masurile legislative si de alta natura care se do-
vedesc necesare pentru a incrimina ca infracti-
une, potrivit dreptului sau intern, urmatoarele
comportamente, atunci cand acestea sunt co-
mise in mod intentionat si fard niciun drept:

a) producerea de materiale pornografi-
ce avand ca subiect copii, in vederea difuzarii
prin intermediul unui sistem informatic;

b) oferirea sau punerea la dispozitie de
materiale pornografice avand ca subiect co-
pii, prin intermediul unui sistem informatic;

c) difuzarea sau transmiterea de mate-
riale pornografice avand ca subiect copii, prin
intermediul unui sistem informatic;

d) fapta de a-si procura sau de a procu-
ra pentru alte persoane materiale pornogra-
fice avand ca subiect copii, prin intermediul
unui sistem informatic;

e) posesia de materiale pornografice
avand ca subiect copii, Intr-un sistem infor-
matic sau intr-un mijloc de stocare de date
informatice.

Obiectul juridic special al infractiunii
prevazute la art.208' C.P. R.M. il reprezinta
bunele moravuri si reprezentarea minorilor
cu privire la aspectele decente si indecente
ale vietii intime si sexuale, totodata acesta
este constituit din relatiile sociale privitoare
la protectia minorilor impotriva pornografiei
infantile, inclusiv prin intermediul sistemelor
informatice [3, p.12].

Pornografia infantila nu aduce atingere
relatiilor sociale cu privire la integritatea cor-
porala, sanatate, libertatea fizica sau libertatea
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psihicd (morald) a minorului. Daca, in legatu-
ra cu fapta de pornografie infantild, se atesta
astfel de atingeri, vom fi in prezenta concur-
sului dintre infractiunea prevazuta la art.208*
C.P. R.M. si una din infractiunile prevazute la
art. 151, 152, 155, 164, 166, 206 sau altele
din Codul penal; or, infractiunea prevazuta la
art. 208 C.P. R.M. va subzista aldturi de fapta
specific la art. 78 din Codul contraventional.

In cadrul infractiunilor de abuz sexual
contra minorilor, in calitate de obiect al in-
fractiunii apare dezvoltarea normald, fizicd
si spirituald a minorului. Esenta ei este dez-
voltarea sexuald care consta in: 1) dezvoltarea
normald a organelor reproductive ale copilu-
lui; 2) formarea unei viziuni proprii asupra
moralitdtii; 3) conditiile in care se dezvoltda
copilul [4, p.230].

Consideram ca implicarea minorului
in spectacole pornografice, in cea mai mare
masura, prejudiciaza formarea viziunii sale
proprii asupra moralitatii. Bundoara daca
este atras in sfera indecentei si perversiunii,
copilul incepe sa califice o asemenea condu-
ita ca una fireasca, neavand posibilitatea sa
priveasca si spre alte orizonturi. In asemenea
cazuri, de cele mai dese ori, se transforma el
insusi intr-un obsedat sexual, care va vedea
rostul existentei numai in a-si satisface pof-
tele sexuale, inclusiv in alte forme decat cele
general-acceptabile (In viziunea sa - banale).

Obiectul material al infractiunii 1l re-
prezinta imaginile sau alte reprezentdri ale
unui sau ale mai multor copii implicati In ac-
tivitdgi sexuale explicite, reale sau simulate,
oriimagini sau alte reprezentari ale organelor
sexuale ale unui copil, reprezentate de manie-
ra lascivd sau obscend, inclusiv in forma elec-
tronicd (este vorba despre articole de presa,
inregistrari fotografice sau video pe suporturi
DVD, CD, stickuri de memorie USB, hard
discuri, telefoane mobile cu un asemenea
continut) [5, p.15].

Astfel, art.208' C.P. R.M. face referire la
»imagini” si la ,alte reprezentdri”. Din carac-
terizarea, efectuatd de legiuitor, a obiectului
material sau imaterial al infractiunii prevazute
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la art. 208! C.P. R.M. rezultd ca acesta are in
vedere gesturi sau comportamente sexual ex-
plicite, savarsite individual sau in grup, care
prin semnificatia lor aduc ofensd la pudoare.
Obiectul material sau imaterial al infractiunii
prevazute la art. 208 C.P. R.M. il reprezinta:
obiecte, gravuri, fotografii, holograme, dese-
ne, embleme, filme, inregistrari video, spoturi,
programe si aplicatii informatice, precum si
oricare alte forme de exprimare care reprezin-
ta explicit intr-un mod vizual o activitate sexu-
ala. ,Explicit” inseamna ca reiese in mod direct
din reprezentarea in cauza, deci nu se limiteaza
la simple sugerari. La individualizarea pedep-
sei poate fi luatd In consideratie forma acestor
reprezentdri, adica forma electronica sau de alt
gen. De asemenea, la individualizarea pedep-
sei se va lua in consideratie: daca reprezenta-
rea se referd la copii implicati in activitati se-
xuale reale sau simulate; daca reprezentarea se
referd la unul sau mai multi copii implicati in
asemenea activitati etc.

Conform interpretdrilor doctrinarilor
rusi, materialele audio, cum ar fi casete cu
versuri obscene, CD-uri cu aceleasi melodii
etc., nu fac obiectul infractiunii. Notiunea de
»materiale cu caracter pornografic” nu si-a
gdsit o recunoastere unanima pe plan inter-
national, fiecare stat in parte stabilindu-si
propriile limite ale reprezentdrii termenilor
de pornografie, erotica si bune moravuri. Este
un lucru firesc, atata timp cat diferite sunt si
culturile popoarelor, si nivelul de evolutie a
reprezentdrilor acestora privind decenta, ad-
misibilul si inadmisibilul, desfraul, comporta-
ment sexual acceptabil si respins de societate.
Spre exemplu, existenta in Israel a caselor de
toleranta pentru swingeri reprezintd o explo-
zie a desfraului in constiinta unui cetdatean de
rand din Republica Moldova [6, p.15].

In sensul art. 9 al Conventiei Consiliului
Europei privind criminalitatea informatica,
notiunea de materiale pornografice avind ca
subiect copii desemneaza orice material por-
nografic care reprezinta intr-un mod vizual:

a) un minor care se deda unui compor-
tament sexual explicit;
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b) o persoana majord, prezentatd ca o
persoana minora, care se deda unui compor-
tament sexual explicit;

¢) imagini realiste reprezentand mino-
rul care se dedd unui comportament sexual
explicit.

De mentionat faptul cd nu se iau in
consideratie si sursele de Internet unde, sub
diverse forme, se vorbeste in termeni favo-
rabili despre exploatarea sexuala a copiilor
sau unde sunt reproduse nuvele cu continut
pedofil. Am putea face referire la art. 2 al Le-
gii Republicii Moldova privind prevenirea si
combaterea criminalitdtii informatice, adop-
tate de Parlamentul Republicii Moldova la
03.02.2009 [7], la notiunea ,date informa-
tice”: orice reprezentare de fapte, informatii
sau concepte sub forma adecvata prelucrarii
intr-un sistem informatic, inclusiv program
capabil sd determine executarea unei functii
de catre un sistem informatic.

Nu intra sub incidenta obiectului mate-
rial sau imaterial al infractiunii de pornogra-
fie infantild nici alte productii care au o valoa-
re artistica, medicala, stiintificd sau similara.
Nu intotdeauna, insi, este atat de facil de a
diferentia pornografia infantila si asemenea
productii. De aceea, in conformitate cu lit.d)
pct.8 al anexei nr.1 a Hotdrarii Guvernului
Republicii Moldova cu privire la Agentia de
Stat pentru Protectia Moralitdtii pe langa
Ministerul Culturii, nr. 1400 din 17.12.2001
[8], Agentia este cea care are dreptul sa ana-
lizeze practica de lucru a consiliilor artistice
din diferite domenii (teatru, retele cinemato-
grafice, televiziunea prin cablu si emisie, ra-
diodifuziunea, ministerele si departamentele
ce valorificd lucrdrile de arta decorativa si
aplicatd si opere literare etc.), sd acorde ajutor
acestor consilii intru aplicarea justa a crite-
riilor de constatare a elementelor pornogra-
fice, precum si sa acorde ajutor Ministerului
Afacerilor Interne la depistarea lucrarilor ce
contin elemente pornografice. Astfel, Con-
siliul de experti de pe langa Agentia de Stat
pentru Protectia Moralitdtii pe langa Minis-
terul Culturii creeaza comisii in urmatoarele
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domenii: Comisia de expertizd si contracarare
a pornografiei, sadismului, cruzimii si cultu-
lui violentei in filmele video si cinematogra-
fice; Comisia de expertizd si contracarare a
pornografiei, sadismului, cruzimii si cultului
violentei in emisiunile radiofonice si televi-
zate si pe site-urile informationale; Comisia
de expertiza si contracarare a tendintelor de
propagare a pornografiei, sadismului, cruzi-
mii si cultului violentei In lucrdrile poligrafice
si reprezentatiile publice.

La sfarsitul anilor 1990, proiectul CO-
PINE, din cadrul Universitatii Cork/ Irlanda,
in colaborare cu unitatea de contracarare a
pedofiliei din cadrul London Metropolitan
Police au creat o scara de tipizare a imaginilor
cu abuz sexual asupra copiilor. Scara de zece
nivele s-a bazat pe analiza imaginilor disponi-
bile pe site-uri (Anexa 2.1).

Cazul din 2002 Regina vs. Oliver la
Curtea de Apel din Marea Britanie a stabilit o
scard prin care imaginile indecente cu copii ar
putea fi ,clasificate”. Aceasta a fost adoptatd
in 2002 si contine doar cinci nivele de clasifi-
care, scara SAP (Anexa 2.1).

Victimad a infractiunii specificate la art.
208! C.P. R.M. este minorul care fie ca este
implicat in activitati sexuale explicite, reale
sau simulate, fie cd ii sunt reprezentate de o
maniera lasciva sau obscena, inclusiv in for-
ma electronica, organele genitale.

Anterior am mentionat ca obiectul ma-
terial sau imaterial al infractiunii de porno-
grafie infantila poate sa se refere la o persoa-
nd majora, prezentata ca o persoand minora,
care se deda unui comportament sexual expli-
cit. In acest caz, este vorba despre o persoa-
nd care, in mod obiectiv, este adultd, dar care
prezintd aparentele Infdtisarii unui minor. De
asemenea, este posibild ipoteza asa-numitei
»pornografii infantile sintetice”, create prin
combinarea imaginilor unui adult avand un
comportament sexual explicit, dar peste a
carui fizionomie a fost suprapus, prin mijloa-
ce cibernetice, chipul unui minor. In ambele
cazuri, desi vom fi in prezenta infractiunii de
pornografie infantila, o astfel de persoana nu
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poate fi consideratd victima a infractiunii pre-
vazute la art. 208! C.P. R.M. De altfel, dacd
vor fi intrunite conditiile necesare, ea poate fi
considerata victima a unor alte fapte infrac-
tionale (de exemplu, a celor prevazute la art.
164, 165, 166, 171, 172 sau altele din Codul
penal) [9, p.776].

In Codul contraventional la art.90 se
stabileste rdaspunderea pentru producerea,
comercializarea, difuzarea sau pastrarea pro-
duselor pornografice pentru a fi comerciali-
zate ori difuzate. Aceasta faptd rezida in por-
nografia adulta si, sub acest aspect, urmeaza a
fi deosebitd de infractiunea prevazuta la art.
208! Cod penal al Republicii Moldova.

In contextul celor expuse mai sus, obiec-
tul juridic generic al infractiunii prevazute de
art. 208! CP RM sunt relatiile sociale cu privi-
re la dezvoltarea minorului, iar obiectul juridic
special il reprezinta relatiile de convietuire so-
ciala puse la baza dezvoltarii fizice, psihice si
sociale normale a minorului. Astfel, victima a
infractiunii date poate fi doar minorul care fie
ca este implicat in activitati sexuale explicite,
reale sau simulate, fie ca ii sunt reprezentate de
o maniera lasciva sau obscena, inclusiv in for-
ma electronicd, organele genitale.

Latura obiectivd a infractiunii preva-
zute in art. 2081 Cod penal al RM prevede
savarsirea actiunii realizate in una din forme-
le alternative: 1) producerea, 2) distribuirea,
3) difuzarea, 4) importarea, 5) exportarea, 6)
oferirea, 7) vinderea, 8) schimbarea, 9) folo-
sirea sau 10) detinerea de imagini sau alte re-
prezentari ale unui sau ale mai multor copii
implicati In activitati sexuale explicite, reale
sau simulate, ori de imagini sau alte repre-
zentari ale organelor sexuale ale unui copil,
reprezentate de maniera lasciva sau obscena,
inclusiv in forma electronica [10, p.29].

Aceasta actiune se poate exprima sub
oricare din urmatoarele modalitati alternati-
ve de realizare: producerea, distribuirea, difu-
zarea, importarea, exportarea, oferirea, vin-
derea, schimbarea, folosirea sau detinerea de
imagini sau alte reprezentdri ale unuia sau ale
mai multor copii implicati in activitdti sexua-
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le explicite, reale sau simulate, ori de imagini
sau alte reprezentdri ale organelor sexuale ale
unui copil, reprezentate in maniera lasciva
sau obscend, inclusiv in forma electronicd, si
cunoaste urmdtoarele modalitdti normative
cu caracter alternativ: a) producerea; b) distri-
buirea; c) difuzarea; d) importarea; e) expor-
tarea; f) oferirea; g) vinderea; h) schimbarea;
1) folosirea; j) detinerea.

Producerea presupune operatiuni care
constau in fabricarea, crearea sau combina-
rea de imagini sau alte reprezentari ale unui
sau ale mai multor copii implicati In activitati
sexuale explicite, reale sau simulate, ori de
imagini sau alte reprezentari ale organelor se-
xuale ale unui copil, reprezentate in manierd
lasciva sau obscena, inclusiv in forma electro-
nica materialelor pornografice.

De asemenea, producerea reprezinta
actiunea de fabricare, asamblare, extragere,
combinare a unor asemenea materiale utili-
zand, In cele mai multe cazuri, instrumente
sau tehnologii informatice.

La calificarea faptei in conformitate cu
art.208' C.P.RM, nu are importanta dacd pro-
ducerea se face pentru uz personal sau pentru
a fi raspanditd, aceasta poate fi luatd in consi-
deratie doar la individualizarea pedepsei.

Distribuirea  inseamnd repartizarea,
transmiterea, impartirea obiectelor si materi-
alelor pornografice contra cost sau gratuit la
imaginile sau alte reprezentari ale unuia sau
ale mai multor copii implicati in activitati se-
xuale explicite, reale sau simulate, ori de ima-
gini sau alte reprezentari ale organelor sexuale
ale unui copil, reprezentate in maniera lasciva
sau obscend, inclusiv in forma electronica.

Distribuirea este activitatea de disemi-
nare activd a materialelor pornografice cu mi-
nori (astfel, transmiterea de materiale porno-
grafice cu minori printr-un sistem informatic
catre o altd persoana indeplineste conditiile
pentru a fi consideratd in cadrul acestei in-
fractiuni).

Prin difuzare se are in vedere propaga-
rea, vizionarea, Inregistrarea pe casete si peli-
cule video a imaginilor cu caracter lasciv sau
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obscene. Totodatd, difuzarea denota activita-
tea de rdspandire a materialelor pornografi-
ce cu minori. In esentd, punerea la dispozitie
de materiale pornografice cu minori se reali-
zeazd prin plasarea materialelor online (spre
exemplu, pe Web) sau prin crearea de legaturi
la pagini Web care contin astfel de materiale,
pentru a facilita accesul la ele [11, p.29].

Importarea reprezinta aducerea in tara
proprie a imaginilor sau altor reprezentdri ale
unuia sau ale mai multor copii implicati in ac-
tivitati sexuale explicite, reale sau simulate, ori
de imagini sau alte reprezentdri ale organelor
sexuale ale unui copil, reprezentate In maniera
lasciva sau obscena, inclusiv in forma electro-
nica, care au fost produse in strdinatate.

Exportarea reprezintd scoaterea in afa-
ra tarii a respectivelor reprezentdri, care au
fost produse in tara.

Oferirea presupune prezentarea, pro-
punerea, infatisarea materialelor pornografi-
ce unei persoane pentru a se folosi de ele.

Vinderea presupune intreaga gama de
activitdti prin care se asigurd accesul contra
cost la asemenea materiale.

Schimbarea presupune cedarea imagi-
nilor sau altor reprezentdri ale unuia sau ale
mai multor copii implicati in activitdti sexua-
le explicite, reale sau simulate, ori de imagini
sau alte reprezentdri ale organelor sexuale ale
unui copil, reprezentate in manierd lasciva sau
obscena, inclusiv in forma electronic, pentru a
lua in locul acestora alte astfel de reprezentari.

Folosirea presupune utilizarea, intrebu-
intarea materialelor cu caracter pornografic.

Prin detinerea de imagini sau alte repre-
zentdri se va Intelege actiunea de a avea in
stdpanire, In pastrare sau posesie materiale
pornografice Intr-un sistem informatic sau pe
un suport de date informatice.

Este posibild savarsirea in paralel cu
pornografia infantild si a traficului de copii
(de exemplu, cand addpostirea unui copil, in
scopul exploatarii lui sexuale in industria por-
nograficd, e savarsita alaturi de producerea
de imagini sau alte reprezentari ale aceluiasi
copil, implicat in activitdti sexuale explicite,
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reale sau simultane, ori de imagini sau alte re-
prezentdri ale organelor sexuale ale acelui co-
pil, reprezentate de o maniera lasciva sau ob-
sceni, inclusiv in formai electronici). In acest
caz, va exista un concurs de infractiuni pre-
vizute la art. 206 si la art. 208! CP RM. Ins3,
in cazuri mai frecvente, pornografia infantilda
va succeda traficul de copii. Intr-un asemenea
caz, de asemenea va exista un concurs intre
aceleasi infractiuni.

Intre infractiunile previzute la lit.a)
alin.(1) art.206 C.pen. RM si la art.208/1
C.pen. RM existd un concurs cu conexitate
etiologicd. Adica ,acea specie de concurs de
infractiuni care presupune savarsirea unei in-
fractiuni pentru a inlesni savarsirea altei in-
fractiuni”. Cand are scopul exploatarii sexua-
le a victimei In industria pornografica, traficul
de copii apare ca infractiune-mijloc in raport
cu infractiunea de pornografie infantild. La
randul sdu, infractiunea de pornografie infan-
tila apare ca infractiune-scop fata de traficul
de copii, presupunédnd scopul consemnat.

In pofida conexiunii dintre cele doui
infractiuni, intre ele nu existd o legdtura care
sd presupund concurenta de norme penale, in
varietatea de concurenta dintre o parte si un
intreg. Infractiunea de pornografie infantild,
chiar atunci cand e savarsitd in paralel cu tra-
ficul de copii (realizat in scopul exploatarii se-
xuale in industria pornografica), nu se absoar-
be de aceasta din urma infractiune, deoarece
cele doud infractiuni comporta mai multe de-
osebiri care exclud o asemenea concurentd,
dupd cum urmeaza:

1) pornografia infantild nu presupune
atingere adusa libertatii fizice a victimei. Spre
deosebire de aceasta, traficul de copii impli-
ca In mod necesar limitarea libertatii fizice a
victimei;

2) nici chiar in plan secundar porno-
grafia infantild nu aduce atingere integritatii
corporale, sanatatii sau libertatii psihice a vic-
timei. In contrast, traficul de copii, in modali-
tatile specificate la lit.a)-c) alin.(2) art.206 CP
RM, presupune sau poate presupune atinge-
rea adusid unor asemenea valori sociale;
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3) latura obiectiva in cazul celor doua
infractiuni comparate are un continut cu totul
diferit. Niciuna din modalitatile de sdvarsire a
pornografiei infantile nu se regdseste printre
felurile de savarsire a traficului de copii. Si vi-
ceversa, niciuna din modalitatile de savarsire
a traficului de copii nu se regdseste printre fe-
lurile de savarsire a pornografiei infantile;

4) persoana juridica (cu exceptia auto-
ritatii publice) poate fi subiectul traficului de
copii, nu si subiectul pornografiei infantile
[12, p.39-40].

Infractiunea de pornografie infantila, in
oricare dintre modalitdtile sale de savarsire, se
considerd consumatd din momentul infaptui-
rii actiunii incriminate. Iar raspunderea penala
apare indiferent de consecintele survenite.

Esenta infractiunii analizate rezidd in
actele cu caracter pornografic savarsite asu-
pra minorilor implicati in activitdgi sexuale
explicite, reale sau simulate ori imagini de re-
prezentari ale organelor sexuale ale copiilor,
fiind de manierad lasciva sau obscene.

Prin imagini sau alte reprezentdri cu ca-
racter pornografic se vor intelege fotografiile,
desenele, albumele, revistele, tablourile, fil-
mele, diafilmele, imprimarile pe discurile sau
bandele magnetice, inclusiv in forma electro-
nica care reprezintd un minor avand un com-
portament sexual explicit, real sau simulat sau
reprezentdri ale organelor sexuale ale copiilor
de maniera lascivd sau obscena.

Imaginile cu continut pornografic pot fi
plasate si pe obiecte de imbracaminte (crava-
te, pantaloni), pe stilouri, in corpul ceasorni-
cului, pe diferite cutii pentru bijuterii, oglinzi
etc. Maniera lasciva are semnificatia de exce-
siv de senzual, pornit spre desfranare, perver-
tire a instinctului sexual, crearea sentimentu-
lui de brutalitate si cinism in relatiile sexuale.

Lexemul obscen are sensul de caracter
imoral, nerusinat, nesimtit, trivial, indecent,
vulgar al unor atitudini sau manifestdri ale
imoralitdtii sexuale. Manierele lascive sau ob-
scene rezulta din insusi continutul si forma
materialelor prezentate [13].

Prin urmare, infractiunea de porno-
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grafie infantila se efectueaza prin actiuni
concrete, si anume: producerea; distribuirea;
difuzarea; importarea; exportarea; oferirea;
vinderea; schimbarea; folosirea; detinerea.

Latura subiectiva a infractiunii prevazute
la art. 208 CP RM se exprima in vinovatie sub
forma de intentie directd. Intentia faptuitorului
implicd In toate situatiile cunoasterea de cdtre
acesta a caracterului lasciv si obscen al materi-
alelor pornografice, precum si prevederea con-
secintelor create prin activitatea sa asupra con-
stiintei si conduitei tineretului. Nu este exclusa
posibilitatea accesdrii accidentale a unor conti-
nuturi ilegale, chiar si in cadrul serviciilor oferi-
te de furnizori de prestigiu, existand riscul ne-
cunoasterii unui continut determinat, in functie
de titulatura mai mult sau mai putin criptica a
unei adrese URL ori a unei pagini Web, mai cu
seamd daca aceasta din urma este intr-o limba
necunoscutd utilizatorului.

Infractiunea prevazuta la art. 208' CP
RM este savarsita prin intentie, astfel acos-
tarea copilului (in engleza - grooming) este o
notiune ce descrie modul in care infractorul
utilizeaza diferite tehnici, inclusiv demon-
strarea pornografiei copiilor, pentru a le re-
duce nivelul de apdrare si a-i convinge sd ac-
cepte actele sexuale ca fiind ,normale” si nu
»anormale” sau ,abuz”.

In contextul Conventiei Consiliului
Europei pentru protectia copiilor impotriva
exploatarii sexuale si a abuzurilor sexual, acos-
tarea copiilor In scopuri sexuale este propune-
rea facutd cu intentie de cdtre un adult, prin
intermediul tehnologiilor de comunicare si in-
formationale, pentru a contracta un copil care
nu a Implinit varsta legald de consimgamant in
scopul comiterii asupra acestuia a oricdrei in-
fractiuni dintre cele prevazute la articolul 18,
alineatul 1, lit. a. (activitati sexuale cu un copil
care, potrivit prevederilor in vigoare ale drep-
tului national, nu a implinit varsta legald pen-
tru viata sexuald) sau la articolul 20 alineatul 1,
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lit. a. (productia de pornografie infantild) daca
propunerea a fost urmata de fapte materiale
care conduc la acea Intélnire [14].

Scopul si motivul infractiunii nu au im-
portanta la calificarea faptei. Acestea pot fi,
insd, luate in considerare la individualizarea
pedepsei. Motivele infractiunii de pornogra-
fie infantila sunt variate, dar de cele mai mul-
te ori se manifestd In interesul material sau in
ndzuinta satisfacerii necesitdtii sexuale.

Infractiunea de pornografie infantild se
efectueaza doar cu intentie directd, urmarind
scopul de a-si satisface necesitdtile sexual sau
un oricare alt scop. Acest fapt exclude savar-
sirea infractiunii din imprudentd, unica ex-
ceptie fiind accesarea accidentala a unor con-
tinuturi ilegale in spatiul cibernetic.

In cazul art.208! CP al RM, subiect al in-
fractiunii poate fi orice persoana fizicd, respon-
sabila, care a atins varsta de 16 ani. Subiecti ai
acestei infractiuni pot fi si persoanele juridice,
care desfasoara activitate de intreprinzator,
dacd corespund uneia din conditiile stipulate
in alin.(3) art.21 CP RM. Pornografia infantild
se pedepseste cu inchisoare de la 1 la 3 ani, cu
amenda aplicata persoanei juridice, de la 3000
la 5000 de u.c. (unitati conventionale) cu pri-
varea de dreptul de a exercita 0 anumita activi-
tate. Victima infractiunii de pornografie infan-
tild este persoana care la momentul comiterii
nu a implinit varsta de 18 ani.

4. CONCLUZII.

Natura social-juridica a fenomenului
abordat ne permite sa oferim o formula care
reflecta esenta si principalele caracteristici ale
pornografiei infantile. Astfel, este vorba des-
pre folosirea, de reguld sistematica si in scop
de profit, a copiilor in industria pornografica
sau In alte activitati cu caracter sexual, prin
aplicarea diferitelor metode de constrangere
sau prin profitarea de anumite conditii in care
victima nu are libertatea sau capacitatea de a
lua decizii In acest sens.
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ELEMENTE SUBIECTIVE VIZAND INFRACTIUNEA DE FALSIFICARE
A ELEMENTELOR DE IDENTIFICARE ALE AUTOVEHICULELOR (ART. 276
C. PEN. AL RM) SI REALITATEA STABILIRII LOR IN PRACTICA JUDICIARA
A REPUBLICII MOLDOVA

Falsificarea elementelor de identificare ale autovehiculelor este o infractiune in domeniul
transporturilor, practica judiciard atestdnd multiple valente aplicative, rezultate din premisele de-
limitdrii delictului in cauzd de alte infractiuni omogene: aplicarea regulilor de corelare (concurentd,
coliziune etc.) a infractiunii de falsificare a elementelor de identificare ale autovehiculelor si a altor
infractiuni cu incidentd generald sau speciald in limitele actului de fals ori a modalitatii normative
de stergere, inlocuire sau modificare. Astfel, infractiunea analizatd prezumd anumite particularitati
definitorii, cunoasterea cdrora ar putea favoriza aplicarea corectd a rdspunderii penale in baza art.
276 C. pen. al Republicii Moldova.

Cuvinte-cheie: falsificare, infractiune, autovehicul, reguli, acte, rdspundere penald, elemente
de identificare, semne subiective si obiective etc.

SUBJECTIVE ELEMENTS REGARDING THE CRIME OF FALSIFICATION
OF VEHICLE IDENTIFICATION ELEMENTS (ART. 276 CRIMINAL CODE OF THE
REPUBLIC OF MOLDOVA) AND THE REALITY OF THEIR ESTABLISHMENT
IN THE JUDICIAL PRACTICE OF THE REPUBLIC OF MOLDOVA

The crime of falsifying the identification elements of motor vehicles is a crime in the field of
transport, the judicial practice attesting multiple applicative values, resulting from the premises of
the delimitation of the crime in question from other homogeneous crimes, the application of the
correlation rules (competition, collision, etc.) of the crime of falsification of the identification ele-
ments of motor vehicles and other crimes of general or special incidence within the limits of the act
of forgery or of the normative method of deletion, replacement or modification. Thus, the analyzed
crime presupposes certain defining particularities, the knowledge of which could favor the correct
application of criminal liability based on art. 276 C. pen. of RM.

Keywords: forgery, crime, motor vehicle, rules, documents, criminal liability, identification ele-
ments, subjective and objective signs, etc.

Recenzent: Viorel V. BERLIBA, conferentiar universitar, doctor habilitat in drept,
Asociatia de Drept Penal din Republica Moldova

LAW AND LIFE

October - December 2023

Scientific-practical publication




LEG EA S| V|ATA H\ Publicatie stiintifico-practica \H

octombrie - decembrie 2023

1. INTRODUCERE.

Infractiunea este descrisa normativ prin
prisma unui ansamblu de semne obiective si
subiective care o calificd ca facand parte anu-
me din aceasta categorie de fapte prejudiciabi-
le si ilegale. Acest ansamblu de semne obiecti-
ve si subiective vizeaza un tipar (model) nor-
mativ, abstract si general, care se lanseaza si
de pe pozitia unui temei juridic al raspunderii
penale. Ca efect, oricare faptd prejudiciabila,
pentru a fi considerata infractiune trebuie sa
corespunda acestui tipar (model) normativ al
infractiunii. In cazul in care unul dintre aceste
semne este lipsd in mod individual, lipseste si
generalul, adica lipseste continutul normativ
al infractiunii, absentand si temeiul juridic al
raspunderii penale. In limitele infractiunii de
falsificare a elementelor de identificare ale au-
tovehiculelor (art. 276 C. pen. al RM), sistemul
de semne constitutive cu caracter subiectiv nu
este precizat expres in norma de incriminare,
aceste semne urmand a fi stabilite in limitele
procesului de incadrare juridica a infractiunii.
De fapt, aceste semne se referda la subiectul
infractiunii si la latura subiectiva a acesteia.

2. METODOLOGIE.

Studiul in cauza a fost elaborat prin
utilizarea unei game extinse de metode si
procedee stiintifice, in special metoda logicd,
folosindu-se procedeul rationamentului logic,
al deductiei, care au permis o analizd siste-
matizatd a opiniilor stiintifice, punandu-se in
evidentd concluzii de certa valoare stiintificd,
care rezulta din baza rationamentelor pla-
sate in campul analizei; metoda sistemati-
cd, analizdndu-se semnele constitutive ale
infractiunii, dar si problemele identificate in
procesul incadrarii juridice a infractiunilor de
la general la particular (special), potrivit unei
ierarhii sistematizate logic si juridic; metoda
analizei, prin apelarea la procedeul critic, care
a promovat sistematizarea unor opinii ce au
un alt contur decat cel al autorului, punan-
du-se in evidenta multitudinea de argumente
pentru sustinerea pozitiei in cauza.

3. REZULTATE.
Potrivit art. 51 C. pen. al RM, temeiul
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real al raspunderii penale il constituie fap-
ta prejudiciabild savarsitd, iar componenta
infractiunii, stipulatd in legea penald, repre-
zinta temeiul juridic al raspunderii penale.
Operand cu art. 52 alin. (1) C. pen. al RM, se
considera componentad a infractiunii totalita-
tea semnelor obiective si subiective, stabilite
de legea penala, ce califica o fapta prejudicia-
bild drept infractiune concreta [1].

In acest sens, lipsa unui semn obiectiv
sau subiectiv, care completeaza tiparul nor-
mativ al infractiunii, prin prisma semnelor
constitutive/esentiale ale acesteia, determina
lipsa componentei infractiuni, iar, ca efect,
lipsa temeiului juridic al rdspunderii penale.

Astfel, in aspect subiectiv, oricare
componenta de infractiune este descrisad prin
intermediul semnelor subiectului infractiunii
(subiect activ, eventual si subiect pasiv; su-
biect general sau subiect special; persoana
fizicd si/sau persoana juridica) si ale laturii su-
biective (vinovatie, scop, motiv).

Norma prevazutd de art. 276 C. pen. al
RM este descrisd, in aspect extern (tehnico-
juridic), prin intermediul a doud alineate:

1) care prevede varianta tipica (de baza)
a infractiunii;

2) care prevede varianta accidentala
(circumstantiald) a infractiunii.

Astfel, aceste variante sunt fixate in fe-
lul urmator:

(1) falsificarea seriei, a numdrului de
identificare al sasiului, caroseriei sau motorului
auto prin stergere, inlocuire sau modificare;

(2) de doud sau mai multe persoane sau cu
folosirea situatiei de serviciu.

Rezulta, deci, cd legiuitorul in textul
normei nu a indicat niciun semn subiectiv ex-
pres prevazut, decat la savarsirea infractiunii
de doua sau mai multe persoane (semn
circumstantial statuat la art. 276 alin. (2) lit.
b) C. pen. al RM). Acest semn circumstantial
poate fi identificat, in limitele participatiei
penale simple, doar cu conditia in care au fost
stabilite cel putin doud persoane care pose-
da semnele constitutive ale subiectului activ
al infractiunii si au realizat impreuna latura
obiectiva a acesteia. De principiu, stabilirea
semnelor subiectului activ al infractiunii vi-
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zeazd fiecare persoand In parte.

In opinia autorilor S. Brinza si V. Stati,
subiectul activ al infractiunii de falsificare a
elementelor de identificare ale autovehicule-
lor este persoana fizica responsabild, care, In
momentul savarsirii infractiunii, a atins var-
sta de 16 ani. Aceasta poate fi conducdtorul
autovehiculului, dar si oricare altd persoand
(4, p. 510; 2, p. 254; 11, 130].

V. Budeci sustine, de asemenea, cd su-
biect al infractiunii prevazute de art. 276 C.
pen. al RM poate fi persoana fizica, responsa-
bild, care, In momentul savarsirii infractiunii,
a atins varsta de 16 ani [3, p. 608].

Achiesam pe deplin la opinia autori-
lor enuntati supra, consemnand cd subiect al
infractiunii prevazute de art. 276 C. pen. al
RM (in toate variantele normative de mani-
festare) poate fi exclusiv persoana fizica, care
indeplineste conditiunile subiectului general
al infractiunii (persoana fizica responsabila,
persoana fizicd cu varsta de 16 ani atinsa).

In mod justificat, instantele de judecati
nationale pun in evidentd anume acest sistem
de semne constitutive referitoare la subiectul
activ al infractiunii (subiectul general). Astfel,
in sentinta judecdtoreascd pronuntatd la 27
aprilie 2023 se face mentiune ca BA este per-
soana fizica responsabild care la momentul co-
miterii faptei avea implinita varsta de 16 ani,
fiind subiect al infractiunii [5]. Acest lucru il
atestam in multe alte sentinte judecdtoresti
(spre exemplu, sentinta din 21 iulie 2020 [7]).

Insi, deseori, aceste semne nu sunt
retinute, in mod arbitrar, expres in sentintele
de judecata si nu sunt absolut constatate si ana-
lizate (sentinta din 27 iunie 2018 [8]; sentinta
din4august 2015 [9]; sentintadin 26 iulie 2022
[10]). In context, invocim si la sentinta judeca-
toreasca din 5 februarie 2021, pronuntatd in
cadrul Judecdtoriei mun. Balti, in care instanta
de judecatd, facand referire la persoana in-
culpata, a indicat exclusiv la: inculpatul nu se
afla la evidenta medicului narcolog sau a psi-
hiatrului; antecedente penale stinse; conform
art. 16 C. pen. al RM, a savarsit o infractiune
usoara [6]. Evident, aceste semne sunt princi-
piale la etapa individualizdrii pedepsei pena-
le, insa se lasa din vedere indicarea expresa la
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semnele constitutive ale infractiunii, legate de
subiectul activ al acesteia, care angajeaza ras-
punderea penala, urmandu-se ca ulterior sa se
constate semnele ce au rol de individualizare a
pedepsei penale. Lipsa invocarii acestor semne
este o problema mai mult din perspectiva ne-
motivarii sentintei judecatoresti decat ca efect
al lipsei semnelor constitutive ale infractiunii.
Instantele de judecata urmeaza sia dea do-
vada de diligentd necesara pentru a motiva
existenta fiecarui semn constitutiv esential si
circumstantial al infractiunii incriminate. Cu
siguranta, aceste semne ale subiectului activ
general al infractiunii nu impun dificultati
sporite la constatare si indicare, insd obligati-
vitatea instantei de judecata devine evidentd
mai cu seama din realitatea invocarii prezentei
acestor semne constitutive obligatorii.

In acelasi sens, constatdim ci in cazul
infractiunii de falsificare a elementelor de
identificare ale autovehiculelor nu se atestd
existenta subiectului pasiv al infractiunii.

In situatia in care, in realizarea latu-
rii obiective a infractiunii (aici se are in ve-
dere atat elementul material, falsificarea, cat
si modalitatea de manifestare obiectiva a
infractiunii - gstergere, inlocuire, modificare)
sunt implicate doud sau mai multe persoane,
toate acestea au calitatea de autor (coautor),
fiind incidenta raspunderea penald conform
art. 276 alin. (2) lit. b) C. pen. al RM.

Sustinem pe deplin opinia autorilor V.
Berliba si R. Cojocaru, si anume ca acest semn
circumstantial al infractiunii - savarsirea
infractiunii de doua sau mai multe persoane -
vizeaza exclusiv comiterea ei prin participatie
simpla [12, p. 66-72]. Daca latura obiectiva
este comisa de catre doud persoane, una din-
tre ele neavand Intrunite semnele constitu-
tive ale subiectului activ al acesteia, fapta nu
poate fi incidentd art. 276 alin. (2) lit. b) C.
pen. al RM [12, p. 66-72].

Problema este mult mai complexa in
cazul stabilirii laturii subiective a infractiunii.

Art. 276 C. pen. al RM prevede raspun-
derea penala pentru falsificarea seriei, numd-
rului de identificare al sasiului, caroseriei sau
motorului auto prin stergere, inlocuire sau mo-
dificare. In drept, temeiul raspunderii penale,
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in aspect obiectiv, este legat exclusiv de fapta
de falsificare, in diferitele ei forme de mani-
festare normativa (stergere, inlocuire, modifi-
care). De fapt, modalitdtile sunt mult mai va-
riate, iar, ca efect, de multe ori persoana care a
realizat actul de falsificare nu este identica cu
persoana care foloseste acest mijloc de trans-
port. Mai mult, schimbul frecvent de proprie-
tari nu permite stabilirea unei legdturi dintre
persoana care foloseste mijlocul de transport
cu elementele de identificare false si persoana
care a falsificat aceste elemente de identifica-
re ale autovehiculelor. In context, sunt frec-
vente cazurile In care persoana care face uz
de autovehiculul cu elemente de identificare
false nici macar nu cunoaste ca acestea sunt
de asemenea natura.

S. Brinza si V. Stati conchid ca latura su-
biectiva a infractiunii prevazute de art. 276
C. pen. al RM se caracterizeazd prin intentie
directid. De cele mai multe ori, motivul aces-
tei infractiuni se exprima In interesul mate-
rial [4, p. 510; 2, p. 253]. Scopul infractiunii
poate fi diferit [4, p. 510; 2, p. 253]. In con-
text, precizeaza V. Stati, faptuitorul isi dadea
seama de caracterul prejudiciabil al actiunii
sale si a dorit falsificarea seriei, numarului de
identificare al sasiului, caroseriei sau motoru-
lui prin stergere, inlocuire sau modificare [2,
p.253; 11, 130].

In opinia autorului V. Budeci, latura su-
biectiva a infractiunii de falsificare a elemen-
telor de identificare ale autovehiculelor se ca-
racterizeazd prin intentie directd si nu intere-
seaza daca falsul a fost comis pentru dovedirea
unui interes legitim sau nelegitim [3, p. 608].
In opinia noastra, precizarea facuta de citre V.
Budeci cu referire la importanta stabilirii daca
falsul a fost comis pentru dovedirea unui inte-
res legitim sau nelegitim nu rezultd din inter-
pretarea laturii subiective a infractiunii preva-
zute de art. 276 C. pen. al RM. Mai mult, aces-
te situatii pot fi valorificate, in anumite cazuri,
prin intermediul unui circumstante care Inla-
turd caracterul penal al faptei. De asemenea,
autorul citat supra indicd, pe buna dreptate, ca
motivul si scopul infractiunii nu au relevanta
la incadrarea juridica a faptei si urmeaza a fi
valorificate doar din perspectiva individuali-
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zarii pedepsei penale.

In concluzie, considerim c# latura su-
biectiva a infractiunii prevazute de art. 276
C. pen. al RM este caracterizata exclusiv de
semnul vinovdtiei penale, descris prin inter-
mediul intentiei directe. Adica subiectul activ
al infractiunii Isi dd seama de caracterul pre-
judiciabil al falsului comis, prevede cd prin
acest fals al elementelor de identificare ale
autovehiculelor se cauzeaza daune prejudicia-
bile relatiilor sociale in domeniul transportu-
rilor, dorindu-se anume acest fapt. In acelasi
curs de idei, o persoand, cunoscand ca auto-
vehiculul are elementele de identificare falsi-
ficate, le foloseste, dorind anume acest fapt,
desi vizeaza aspectul subiectiv al vinovatiei
intentionate in forma intentiei directe intre-
git, nu se atesta latura obiectiva a infractiunii
prevazute la art. 276 C. pen. al RM. Or, in ca-
zul infractiunii prevazute de aceastd norma,
fapta prejudiciabild este redusda exclusiv la
actul de falsificare, complementat de anumite
modalitdti normative strict stabilite.

Scopul si motivele infractiunii de falsifi-
care a elementelor de identificare ale autove-
hiculelor pot fi cele mai variate, neinfluentand
incadrarea juridica a acesteia.

In sentintele judecitoresti, latura subiec-
tiva a infractiunii, in special intentia directa in
cazul infractiunii de falsificare a elementelor
de identificare ale autovehiculelor, urmeaza a
fi detaliatd, in mod concret, prin raportare la
semnele (intelectiv si volitiv) intentiei directe.
Or, considerdm ca o abordare de genul:

- argumentul precum cd in actiunile in-
culpatului lipseste latura subiectivd si obiectivd
a infractiunii il va aprecia critic, or instanta de
Judecatd a stabilit cd BA a falsificat numdrul de
marcaj al sasiului automobilului de model (...)
cu numerele de inmatriculare (...). Sub aspec-
tul laturii subiective infractiunea incriminatd
se caracterizeazd prin vinovdtie sub formd de
intentie directd [5] -

este absolut incompleta si deviatd
de la esenta aspectul concret al motivarii
vinovatiei in forma intentiei directe in cazul
infractiunii prevazute de art. 276 C. pen. al
RM. Mentionarea ca lipseste latura subiecti-
va a infractiunii pe baza faptului ca instanta
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de judecatad a stabilit cd a fost savarsita falsifi-
carea (....) este absolut incorectd. Or, intentia
directd urmeaza sd fie probata prin raportare
la atitudinea psihicd fatda de caracterul faptei
prejudiciabile savarsite, atitudinea psihica
fata de urmarile prejudiciabile (aspect inte-
lectiv) si dorinta persoanei de a comite aceste
fapte (aspect volitiv).

De asemenea, nu este motivatd cores-
punzdtor asertiunea instantelor de judecata,
care conchid cd latura subiectiva a infractiu-
nii prevazute la art. 276 C. pen. al RM se ca-
racterizeaza prin intentie directa [7]. De fapt,
aceasta constatare este generald si abstractd,
dar nicidecum concreta si speciala.

In unele cazuri, instantele de judecati
fac referire la comiterea infractiunii de falsi-
ficare a elementelor de identificare ale auto-
vehiculelor prin intentie directd, urmdrindu-se
scopul falsificdrii elementelor de identificare ale
autovehiculului in cauzd din interes material
[10]. In viziunea noastr, elementul material al
infractiunii savarsite este falsificarea elemen-
telor de identificare ale autovehiculelor. Astfel,
acest element material este realizat pentru in-
tregirea laturii obiective a infractiunii consu-
mate, previzuti de art. 276 C. pen. al RM. In
acest context, nu poate fi stabilit scopul ca fiind
cel al savarsirii faptei prejudiciabile prevazute
de legea penala, pe mdsurd ce fapta urmeaza sa
fie direct si expres materializatd, dar nu avutd
doar in vedere in limitele unui scop. Mai mult
decat atat, scopul infractiunii nu intereseaza
procesul de incadrare juridica a infractiunii
prevazute la art. 276 C. pen. al RM.

In alte sentinte judecitoresti de condam-
nare In genere nu se face referintd la latura
subiectiva a infractiunii incriminate [6; 8; 9],
in special la intentia directd In cazul comite-
rii infractiunii de falsificare a elementelor de
identificare ale autovehiculelor. Acest lucru
este absolut incorect, lasandu-se sa se inteleaga
ca aceastd solutie nu este motivata in corespun-
dere cu cerintele statuate In legislatia nationala
si standardul prevazut de art. 6 din CEDO (ne-
motivarea hotdrarilor judecdtoresti).

4. CONCLUZII.
a. Subiect al infractiunii prevazute de
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art. 276 C. pen. al RM (in toate variantele
normative de manifestare) poate fi exclusiv
persoana fizicd, care indeplineste conditiunile
subiectului general al infractiunii (persoana
fizica responsabila, persoana fizica cu varsta
de 16 ani).

b. In cazul infractiunii de falsificare a
elementelor de identificare ale autovehicule-
lor nu se atestd existenta subiectului pasiv al
infractiunii.

c. Dacd in realizarea laturii obiective a
infractiunii (aici se are in vedere atat elementul
material, falsificarea, cat si modalitatea de mani-
festare obiectiva a infractiunii - stergere, inlocui-
re, modificare) sunt implicate doua sau mai mul-
te persoane, toate acestea au calitatea de autor
(coautor), fiind incidentd raspunderea penala
conform art. 276 alin. (2) lit. b) C. pen. al RM.

d. Latura subiectiva a infractiunii pre-
vazute de art. 276 C. pen. al RM este carac-
terizata exclusiv de semnul vinovdtiei penale,
descris prin intermediul intentiei directe.

e. Scopul si motivele infractiunii de
falsificare a elementelor de identificare
ale autovehiculelor pot fi cele mai variate,
neinfluentand incadrarea juridicd a acesteia.

f. In sentintele judecitoresti, latura su-
biectiva a infractiunii, in special intentia di-
rectd In cazul infractiunii de falsificare a ele-
mentelor de identificare ale autovehiculelor,
urmeaza a fi detaliatd, In mod concret, prin
raportare la semnele (intelectiv si volitiv) ale
intentiei directe.

g. Sentintele judecdtoresti urmeaza sa
stabileasca, aldturi de alte semne constitu-
tive obligatorii ale infractiunii (cu caracter
esential ori circumstantial), Tn mod explicit
semnele subiectului activ al infractiunii, dar
si semnele laturii subiective.

h. In multe sentinte judecitoresti de
condamnare nu se face referintda la latu-
ra subiectiva a infractiunii incriminate, in
special la intentia directa in cazul comiterii
infractiunii de falsificare a elementelor de
identificare ale autovehiculelor, acest lucru
lasand sd se inteleagd ca solutia adoptatd nu
este motivatd In corespundere cu cerintele
statuate in legislatia nationala si cu standar-
dele prevazute de art. 6 din CEDO.
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COMPETENTA ORGANULUI DE URMARIRE PENALA AL CENTRULUI
NATIONAL ANTICORUPTIE IN CONTEXTUL ULTIMELOR MODIFICARI
ALE CODULUI DE PROCEDURA PENALA

Prezentul articol este consacrat domeniului competentei organelor de urmdrire penald.
Acesta are ca obiect de studiu competenta organului de urmdrire penald a Centrului National
Anticoruptie in lumina modificdrilor operate la nivelul Legii procesual-penale. Scopul acestui stu-
diu a fost de a determina locul si rolul Centrului National Anticoruptie in contextul organelor de
urmdrire penald prin prisma noilor competente materiale atribuite.

Concluzia finald este cd, in mod neintemeiat, a fost transmisd atributia de conducere cu
organul de urmdrire penald a Centrului National Anticoruptie (CNA) din competenta Procuraturii
Anticoruptie in cea a Procuraturii mun. Chisindu. Totodatd s-a constatat cd si competenta materi-
ald a organului de urmdrire penald a Centrului National Anticoruptie a fost extinsd, depdsind limi-
tele infractiunilor de coruptie si ale celor conexe, ca sd ajungd sd cuprindd categorii de infractiuni
care anterior se regdseau in competenta altor organe de urmdrire penald si vizeazd domenii ce tin
de securitatea economicd si politicd a statului. Ldrgirea competentei acestor domenii se pare cd
a fost conditionatd de realitdtile momentului in care s-a pomenit Republica Moldova atét pe plan
economic, cdt si pe cel politic, existdnd necesitatea de a proteja entitatea statald impotriva unor
noi ,excese financiare” din partea exponentilor politici, cum ar fi ,Furtul Miliardului”.

Cuvinte-cheie: organ de urmdrire penald, Centrul National Anticoruptie, urmdrire penalg,
competenta organului de urmdrire penald, competentd materiald, competentd teritoriald, actiuni
de urmdrire penald, infractiuni de coruptie si conexe.

THE COMPETENCE OF THE CRIMINAL PROSECUTION BODY OF THE NATIONAL
ANTI-CORRUPTION CENTER IN THE CONTEXT OF THE LATEST CHANGES
TO THE CRIMINAL PROCEDURE CODE

This article is devoted to the field of competence of criminal investigation bodies and has as
its object of study the competence of the criminal investigation body of the National Anticorruption
Center in the light of the changes made to the Criminal Procedure Law. The purpose of this study
was to determine the place and role of the National Anticorruption Center in the context of criminal
prosecution bodies through the prism of the new assigned material powers.

The final conclusion is that the authority to manage the criminal investigation body of the
National Anti-Corruption Center from the competence of the Anti-Corruption Prosecutor's Office
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was unjustifiably transferred to the competence of the Chisinau Municipal Prosecutor's Office. At
the same time, it was found that the material competence of the criminal investigation body of
the National Anticorruption Center was extended, exceeding the limits of corruption and related
crimes, reaching to include categories of crimes that were previously within the competence of oth-
er criminal investigation bodies and targeting areas that they concern the economic and political
security of the state. The broadening of the competence in these areas seems to have been condi-
tioned by the realities of the moment when the Republic of Moldova was mentioned, both econom-
ically and politically, and the need to protect the state entity against new "financial excesses" on

the part of political exponents similar to "Theft" Billion".

Keywords: criminal investigation body, National Anticorruption Center, criminal investiga-
tion, jurisdiction of the criminal investigation body, substantive jurisdiction, territorial jurisdiction,
criminal prosecution actions, corruption and related crimes.

1. INTRODUCERE.

Coruptia ramane unul dintre princi-
palele impedimente in calea dezvoltarii si
investitiilor, care afecteazd toate sectoare-
le societdtii, in pofida progreselor treptate a
politicilor anticoruptie. Republica Moldova
detine majoritatea componentelor formale ale
unei arhitecturi anticoruptie solide, inclusiv
institutii insarcinate cu politicile si legislatia
anticoruptie, precum si institutii responsabile
cu prevenirea si combaterea coruptiei [1].

Combaterea coruptiei a fost declarata
de catre guvernare drept principala priorita-
te a Republicii Moldova. Actiuni tematice in
vederea contracardrii fenomenului coruptiei
se regasesc in cele mai importante strategii
si documente de politici nationale [2], inclu-
siv Acordul de Asociere Moldova - Uniunea
Europeana [3]. Angajamentele asumate prin
aceste acte vin drept raspuns la multiplele
solicitari ale cetdtenilor. Potrivit sondajului
national Barometrul de Opinie Publica, in
ultimii ani pentru cetdtenii RM combaterea
coruptiei a devenit cea mai importantd preo-
cupare (mai mare decdt salariile mici sau lipsa
locurilor de munca), fiind catalogatd drept una
din restantele conducerii tarii [2].

Cadrul acestui studiu a fost determinat
de necesitatea stabiliri locului si rolului Centru-
lui National Anticoruptie in contextul organe-
lor de urmarire penala in lumina modificarilor
operate la nivel legislativ si impactul pe care
ele le-au avut la sporirea eficientei organului de
urmarire penald a CNA in combaterea fenome-
nului infractional In general si al infractiunilor
de coruptie si a celor conexe in special.
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2. METODOLOGIE.

In prezentul studiu au fost utilizate nu-
meroase metode traditionale de cercetare,
cum ar fi: gramaticald, sistemica, logicd, ana-
liza si sintezd, deductie si inductie, observatie
si comparatie.

Mai multe autoritdti au atributii in do-
meniul prevenirii si combaterii coruptiei in
Republica Moldova. Rolul esential in acest
domeniu tine de competenta a trei agentii
anticoruptie specializate: Centrul National
Anticoruptie (in continuare CNA), Autorita-
tea Nationald de Integritate (in continuare
ANI) si Procuratura Anticoruptie (i continu-
are PA) [1].

3.REZULTATE.

CNA are competentd atat in prevenirea
cat si in combaterea coruptiei, fapt reflectat
de cele trei directii generale din componenta
sa: Directia generald urmdrire penald, Directia
generald combaterea coruptiei si Directia gene-
rald prevenirea coruptiei. De asemenea, CNA
acopera domenii importante precum efec-
tuarea expertizei anticoruptie a proiectelor
de acte legislative, testarea de integritate a
functionarilor publici si evaluarea riscurilor
de coruptie in diferite domenii. Serviciul Pre-
venirea si Combaterea Spaldrii Banilor (Uni-
tatea de Informatii Financiare - FIU) si Agentia
de Recuperare a Bunurilor Infractionale
(ARBI, infiintatd prin lege in 2017) [1].

In majoritatea cazurilor, activititile
procesuale privind constatarea, efectuarea
primelor cercetari, activitatile privind dove-
direa existentei faptei infractionale, identi-
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ficarea faptuitorului si altele sunt efectuate
de catre organele de urmadrire penala [5] in
cadrul activitdtii procesuale specifice numita
urmdrirea penald.

Urmdrirea penald implicd orice activi-
tate de cercetare penalda efectuatd de orga-
nele de urmarire penala, dupa normele de
competentd prevazute de lege, cu exceptia
celor date in competenta exclusiva a procu-
rorului [6].

Reiesind din prevederile legislatiei
procesual-penale In vigoare, urmadrirea pe-
nald in Republica Moldova se efectueaza de
procuror si de cdtre organele constituite con-
form legii In cadrul: Ministerului Afacerilor
Interne, Serviciului Vamal, Centrului National
Anticoruptie si Serviciului Fiscal de Stat [7].

In randul organelor de urmarire penali
un loc deosebit revine organului de urmarire
penald a CNA, avand in vedere locul si rolul
acestuia in combaterea faptelor de coruptie.

La 1 octombrie 2012 a intrat In vigoare
Legea cu privire la reformarea Centrului pentru
Combaterea Crimelor Economice si a Coruptiei
(CCCEC) [8], iar astfel, fostul CCCEC a de-
venit Centrul National Anticoruptie (CNA).
Crearea noii agentii anticoruptie, cu atributii
exclusive de prevenire si contracarare a ac-
telor de coruptie, a fost o conditie impusa de
Uniunea Europeana pentru liberalizarea regi-
mului de vize [9].

In perioada imediat urmitoare CNA a
demarat anchete cu privire la mai multi dem-
nitari publici de nivel inalt din cadrul Guver-
nului, generand astfel o criza politica si de-
misia Guvernului de cdtre Parlament pentru
suspiciuni de coruptie. Pe fundalul acuzatiilor
si speculatiilor de politizare si justitie selec-
tiva, la expirarea a 6 luni dupa reformarea
institutiei, la 3 mai 2013 CNA a fost din nou
subordonat Guvernului [10].

Doi ani si jumdtate mai tarziu, in oc-
tombrie 2015, CNA a fost readus sub control
parlamentar, pentru a izola institutia de pre-
siunile executivului in procesul de investiga-
re a pretinselor actiuni de corupere a fostului
Prim-ministru al Republicii Moldova, pre-
cum si de implicare a altor factori decizionali
din mediul guvernamental-politic si in deva-
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lizarile sectorului financiar-bancar, care au
generat o crizd economica si sociala profunda
in anul curent [5].

Pe langa fluctuatia cadrului sau institu-
tional, performantele CNA au fost insa afec-
tate mai ales de indisponibilitatea periodica
a instrumentarului juridic esential pentru
desfasurarea activitatilor de prevenire si
combatere a coruptiei si spaldrii banilor. Ast-
fel c4, la un interval de nici 2 saptamani dupa
reformarea institutiei din octombrie 2012, la
13 octombrie a fost adoptata o modificare la
CPP [11], prin care a fost interzisa autoriza-
rea interceptdrilor si a inregistrarii comunica-
rilor in vederea probadrii actelor de coruptie
si conexe, inainte de a informa persoana des-
pre faptul ca este banuitd de coruptie. Unica
exceptie In acest sens a fost autorizarea In
decurs de 48 de ore de la dispunerea masu-
rii date In situatii ce nu suferd amanare (asa-
zisele flagrante). Modificarea In cauza a creat
dificultdti majore pentru CNA, care, panad la
remedierea situatiei legislative in iunie 2014,
timp de 1 an si 9 luni, a fost nevoit sa-si
desfdsoare activitdtile specifice de contraca-
rare a coruptiei doar in procedura extraordi-
nara de autorizare judiciard ulterioara, ceea ce
nu permitea o documentare a infractiunilor
de coruptie cu utilizarea acestor masuri pen-
tru o perioada ce depaseste 2 zile. Aceste 2
zile constituie un termen in care a devenit
practic imposibila investigarea cazurilor de
mare coruptie, fiindca subiectii acestora sunt
ingraditi de imunitati, beneficiaza de regim
sporit de paza si protectie de stat si privata,
oferd indicatii verbale si nu scrise, profitd de
frica si vulnerabilitatea fata de ei a martorilor
etc [11].

La sfarsitul anului 2013, Parlamentul
a votat asa-zisul pachet de legi anticoruptie,
prin care au fost introduse mdsuri impor-
tante de prevenire si combatere a coruptie,
asa ca: testarea integritdtii profesionale a
agentilor publici, incriminarea imbogdtirii ili-
cite, confiscarea extinsd si mdrirea sanctiunilor
financiare pentru infractiunile de coruptie.
Instrumentul testarii integritdtii profesiona-
le s-a aplicat doar timp de 8 luni, in perioa-
da 14 august 2014 - 16 aprilie 2015, cand
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a fost declarat neconstitutional mecanismul
acesteia. Tot la acea data a fost data o apre-
ciere a constitutionalitatii prevederilor din
Codul Penal (in continuare CP) cu privire la
Imbogdtirea ilicitd si confiscarea extinsd, astfel
incat posibilitatea aplicdrii eficiente a acesto-
ra de catre CNA si procurori a fost substantial
redusd. Totodata, sporirea sanctiunilor fi-
nanciare pentru coruptie a dus la majorarea
cuantumului amenzilor penale achitate in
anii 2014-2015 de cdtre condamnatii pen-
tru aceste categorii de dosare, desi nu a reusit
promovarea unei politici eficiente de descura-
jare a fenomenului [11].

Deja in martie 2017, CNA a fost delega-
te cu o noua atributie - recuperarea bunurilor
infractionale, prin operarea de modificari la
art.4 alin.(1) lit. g) din Legea nr.1104/2002 cu
privire la Centrul National Anticoruptie [12].

Concomitent, au fost introduse modifi-
cari si completari de rigoare la legislatia pena-
13 a Republicii Moldova. De altfel, ca elemente
noi, dar necesare pentru Republica Moldova,
au fost definite in Codul de Procedurd Pena-
1a (in continuare CPP) astfel de notiuni pre-
cum: bun infractional, investigatii financiare
paralele [13]. De asemenea, legiuitorul a in-
trodus in CPP un capitol nou denumit ,Re-
cuperarea bunurilor infractionale”, menit sa
reglementeze Intreg procesul de recuperare
a bunurilor infractionale [11] si deja ulterior
la 13.07.2017, Parlamentul Republicii Mol-
dova a aprobat instituirea in cadrul CNA a
noii subdiviziuni specializate - Agentia de
Recuperare a Bunurilor Infiractionale (cu
statut de directie). In acest sens, progresele in
domeniul vizat vor fi dictate de eforturile ul-
terioare ale tuturor autoritatilor implicate in
acest proces [11].

O altd modificare, care necesiti a fi
mentionatd, este adoptarea de catre Par-
lament a noii Legi cu privire la prevenirea si
combaterea spaldrii banilor [14]. Aceasta re-
prezintd o continuitate a Legii nr.190 din
26.07.2007 [15], care include prevederi ajus-
tate la cele mai noi standarde internationale
in domeniu [11].

Semnarea acordului de asociere dintre
Republica Moldova, pe de o parte, si Uniu-
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nea Europeand si Comunitatea Europeana a
Energiei Atomice si statele membre ale aces-
tora, pe de alta parte, ratificat prin Legea nr.
112/2014 [15], a impus necesitatea realiza-
rii unor reforme interne importante, printre
care si in domeniul luptei cu coruptia, inde-
osebi in vederea Imbunatdtirii cooperarii
internationale privind combaterea coruptiei
si a asigurarii unei puneri In aplicare eficace
a instrumentelor juridice internationale re-
levante cum ar fi Conventia Organizatiei
Natiunilor Unite impotriva coruptiei din
2003 [16], ratificata de Republica Moldova la
06.07.2007 [17]. In conditiile in care art.16
din respectivul acord statueaza cd pdrtile vor
coopera pentru prevenirea si combaterea in-
clusive a coruptiei, atat in sectorul privat, cat
si in cel public, inclusiv abuzul de functii si
traficul de influenta.

Intru realizarea principiilor prezentului
acord dar si a Planului de actiuni al Guvernu-
lui pentru anii 2020-2023 aprobat prin Hota-
rarea de Guvern nr.636 din 11.12.2019 [18],
CNA a elaborat si aprobat Programa de dez-
voltare strategica pentru anii 2020-2023 [19].

La compartimentul masurilor de docu-
mentare si investigare a cazurilor de coruptie,
CNA a fost determinat sa-si orienteze resur-
sele atdt pe cauzele aflate In instrumentarea
nemijlocitd a organului de urmadrire penald
din cadrul CNA, cat si pe cauzele penale in
care exercitarea urmadririi penale a fost efec-
tuatd de procurorii anticoruptie. In acest
sens, este de mentionat cd in a doua jumatate
a anului 2016, urmadrirea penald pe cazurile
de coruptie de ,nivel inalt” a fost atribuitd in
competenta exclusiva a Procuraturii Antico-
ruptie (Legea nr.152/2016) [20]. Ulterior, fi-
ind detasati si o parte din ofiterii de urmarire
penala din cadrul CNA [11].

Apogeul luptei cu coruptia il consi-
deram adoptarea Declaratiei cu privire la
recunoasterea caracterului captiv al statului
Republica Moldova de cdtre regimul ante-
rior, prin instaurarea controlului ilegal si
anticonstitutional exercitat asupra Procu-
raturii Generale, sistemului judecdtoresc,
CNA si asupra altor autoritati care trebuie sa
functioneze in mod autonom, independent
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de factorul politic [21].

In pofida schimbirilor majore opera-
te in acest domeniu, continui fortificarea
mecanismelor statale de lupta cu coruptia.
Astfel ca, in ultima perioada se incearca spo-
rirea rolului CNA in ierarhia organelor de
drept fiindu-i largite competentele acestuia
nu doar la prevenirea, constatarea si inves-
tigarea infractiunilor privind coruptia mica
si mijlocie dar si cu privire la alte categorii
de infractiuni care afecteazd securitatea eco-
nomica dar si statala a Republicii Moldova.
Intru realizarea acestui deziderat au si fost
operate modificdri la nivelul Legii procesual
penale [22].

Potrivit noilor modificari, competenta
materiald a organului de urmdrire pena-
la a CNA nu se rezumad doar la combaterea
infractiunilor prevazute la art.324-325 din
CP, fiind extinse simtitor. Astfel ca organul
de urmarire penald a CNA a devenit com-
petent la investigarea unor infractiuni care
atenteaza la drepturile politice ale cetdtenilor
dupa cum urmeazd: coruperea alegatorilor
(art.181 din CP); incalcarea modului de ges-
tionare a mijloacelor financiare ale partidelor
politice sau ale fondurilor electorale (art. 181°
din CP); Incdlcarea modului de gestionare a
mijloacelor financiare ale partidelor politice
sau ale fondurilor electorale (art. 181° din CP).

Largirea competentei organului de ur-
marire penalda a CNA pe domeniu drepturilor
politice creeaza falsa impresie ca partidul de
guvernamant vrea sa-si asigure pozitia in lup-
ta cu concurentii electorali, in viitoarele cam-
panii electorale, in conditiile in care Legiuito-
rul nu a inteles sa acorde competenta CNA si
in cazul infractiunii prevazute la art.182 din
CP - ,Falsificarea rezultatelor votdrii”, care
macar si teoretic vizeazad actiunile responsa-
bililor de organizarea procesului electoral.

In contextul investigirii cauzei penale
numite generic ,Frauda bancard [23]” con-
siderdam absolut intemeiatd decizia Legiui-
torului de a acorda si de a mentine in conti-
nuare competenta materiala a organului de
urmadrire penald al CNA la investigarea unor
infractiuni din domeniul economic ce vizea-
za activitatea institutiilor bancare asa ca: in-

H‘ Scientific-practical publication

octombrie - decembrie 2023

calcarea regulilor de creditare, politicilor de
acordare a fmprumuturilor sau regulilor de
acordare a despagubirii / indemnizatiei de
asigurare (art. 239 din CP); gestiunea defec-
tuoasa sau frauduloasda a bdncii, a societatii
de investitii, a societatii de asigurdri (art.
239" din CP); obstructionarea supravegherii
bancare (art. 239? din CP); utilizarea contrar
destinatiei a mijloacelor din imprumuturile
interne sau din fondurile externe (art. 240
din CP).

La stabilirea competentei organului de
urmadrire penald pentru infractiunile econo-
mice indicate supra, s-a reiesit nu doar din
gravitatea infractiunilor dar mai ales din
specificul lor si impactul pe care acestea il
pot avea supra securitatii economice a Repu-
blicii Moldova. In acest context, si avand in
vedere modificdrile operate nu este clar de
ce Legiuitorul nu a largit competenta orga-
nului de urmarire penald a CNA si cu privire
la infractiunile privind punere in circulatie
a semnelor banesti, titlurilor de valoare fal-
se (art.236 din CP); infractiunile privind pu-
nerea in circulatie a instrumentelor de plata
false (art.237 din CP); infractiunilor privind
pariurile (art.242? din CP) sijocurile de noroc
(art.243° din CP). In conditiile in care si aces-
tea afecteaza in mod direct si categoric secu-
ritatea economica a statului.

Potrivit modificarilor operate prin Le-
gea nr.83/2023, organului de urmarire pe-
nald a CNA i-a fost atribuitd si competenta
investigarii faptelor de escrocherie (art.790
din CP) si celor de delapidare a averii straine
(art.191 din CP), cu conditia ca aceste fapte
prejudiciabile sa fi fost sdavarsite in legdtura
cu exercitarea atributiilor de serviciu de catre
anumiti subiecti speciali:

a) persoane al caror mod de numire sau
de alegere este reglementat de Constitutia
Republicii Moldova sau care este investita in
functie, prin numire sau prin alegere, de cdtre
Parlament, Presedintele Republicii Moldova
sau Guvern, alta persoana cu functie de dem-
nitate publica stabilitd prin lege sau persoana
careia persoana cu functie de demnitate pu-
blica i-a delegat imputernicirile sale [24], cu
exceptia primarilor si viceprimarilor satelor
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si comunelor, consilierilor locali ai satelor si
comunelor [25].

b) conducadtorii si adjunctii conduca-
torului Aparatului Guvernului; viceministri;
adjunctii conducatorului autoritatii adminis-
trative; conducdtorii si adjunctii conducato-
rului aparatului autoritdtii publice (Parlamen-
tul, Presedintele Republicii Moldova, Consiliul
Superior al Magistraturii, Curtea Constitugio-
nald, Curtea Supremd de Justitie, Procuratura
Generald, Curtea de Conturi).

c) conducatorii institutiilor publice
[26]; persoanele numite in una din urmatoa-
rele functii publice de conducere: conducator
si adjunct al conducatorului organului din
subordinea ministerelor si altor autoritati ad-
ministrative; conducator si adjunct al condu-
catorului subdiviziunii interioare a autoritatii
publice; conducdtor si adjunct al conducato-
rului serviciului desconcentrat al autoritatii
publice; vicepresedinte al raionului; vicepri-
mar al municipiului; viceprimar al satului
(comunei), sectorului, orasului; conducator si
adjunct al conducdtorului serviciului descen-
tralizat, organizat In unitatea administrativ-
teritoriala si in unitatea teritoriala autonoma
cu statut special; secretar al consiliului satului
(comunei), sectorului, orasului (municipiului),
raionului si secretar al preturii; pretor si vi-
cepretor al sectorului municipiului Chisindu
[26].

d) ofiteri de urmadrire penald [27] si
ofiteri de investigatii [28];

e) avocati [29];

f) executori judecdtoresti [30];

g) administratori autorizati [31];

h) notari [32];

i) persoane ce reprezintd conducerea,
membrii consiliului, membrii organului exe-
cutiv si ai comisiei de cenzori a Intreprinde-
rilor de stat [33] si a societatilor pe actiuni cu
capital majoritar de stat [34];

j) persoane ce reprezinta conducerea
partidelor politice [35];

k) persoane strdine numite sau alese,
care detin un mandat legislativ, executiv, ad-
ministrativ sau judiciar al unui stat strain; per-
soana care exercitd o functie publica pentru
un stat strain, inclusiv pentru un organ public

LAW AND LIFE ||

October - December 2023

90

sau o intreprindere publicd strdina; persoana
care exercita functia de jurat in cadrul siste-
mului judiciar al unui stat strdin; functionarul
unei organizatii publice internationale ori
supranationale sau orice persoana autorizata
de o astfel de organizatie sa actioneze in nu-
mele ei; membrul unei adunari parlamentare
a unei organizatii internationale ori suprana-
tionale; orice persoana care exercita functii
judiciare in cadrul unei curti internationale,
inclusiv persoana cu atributii de grefa [25];

1) secretarul Consiliului Suprem de Se-
curitate [36, 37], seful Marelui Stat Major al
Armatei Nationale, alte persoane cu functii
de raspundere din cadrul Statului Major Ge-
neral al Fortelor Armate, precum si de per-
soane care detin gradul militar de general sau
un grad special corespunzator acestuia [38].

Prin urmare, competenta materiald a
CNA la investigarea infractiunilor prevazute
la art.190 si respectiv art.191 din CP, a fost
marcata de calitatea subiectului ceea ce ne
transpune in conditiile unui tip de competenta
mixtd material-personald, exceptandu-se
situatiile in care ,..suma de bani, valoarea
bunurilor, serviciilor, privilegiilor, avantajelor
sub orice formd si altor foloase, pretinse, promi-
se, acceptate, oferite, date sau primite, depdsesc
4000 de unitdti conventionale sau dacd va-
loarea prejudiciului cauzat prin infractiune
depdseste 40000 de unitdti conventionale [14]”,
cand decade necesitatea respectdri conditiilor
cu privire la calitatea subiectului.

Potrivit acelorasi modificari, organului
de urmadrire penald a CNA i-a mai fost atri-
buita si competenta efectudrii urmaririi pe-
nale in cazul infractiunilor de spdlare de bani
(art.243 din CP), in cazul in care infractiunea
predicat este investigatd de cdtre acest organ
sau el nemijlocit a descoperit infractiunea
prevazutd la art.243 din CP dar si in cazul
infractiunilor prevazute la art.325-326 din
CP, cand acestea vizeaza subiectii cu statut
special indicati supra.

In pofida modificirilor de competenti
operate prin puterea Legii nr.83/2023, pro-
babil sub greutatea conflictului care a avut
loc intre PA si CNA [39], in scurt timp, Le-
giuitorul a intervenit cu noi modificari In
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continutul art.269 din CPP, sistematizand
competenta organului de urmadrire penala a
CNA, propunand-o intr-o noua redactie care
se pare cd a determinat mai multe confuzii,
legat de competenta organului de urmarire
penald a CNA.

Astfel, nu este clar care a fost rationa-
mentul de care s-a calauzit Legiuitorul cand a
stabilit competenta organului de urmadrire pe-
nald a CNA la investigarea infractiunilor pre-
vazute la art.181'a din CP (coruperea alegdto-
rilor) siart.1812alin.(1)-(4) din CP (finantarea
ilegald a partidelor politice sau a campaniilor
electorale, incdlcarea modului de gestionare a
mijloacelor financiare ale partidelor politice sau
ale fondurilor electorale) in conditiile in care
competenta investigari infractiunilor preva-
zute la art.1812 alin.(5) din CP (Acceptarea cu
bund stiintd a finantdrii partidului politic, a
grupului de initiativd sau a concurentului elec-
toral din partea unui grup criminal organizat
sau a unei organizatii (asociatii) criminale) si
respectiv infractiunilor prevazute la art.181°
din CP (Finantarea ilegald a partidelor politi-
ce, a grupurilor de initiativd, a concurentilor
electorali sau a participantilor la referendum),
a fost atribuita PA.

Consideram absolut intemeiata decizia
Legiuitorului de a atribui in competenta or-
ganului de urmarire penald a CNA constata-
rea si investigarea infractiunilor de spdlare
de bani (art.243 din CP). In conditiile in care,
CNA dispune de toate mecanismele necesa-
re investigdrii eficiente a unor astfel de fapte
prejudiciabile.

Astfel, in cadrul CNA, au fost create
si activeazd mai multe subdiviziuni speciali-
zate care contribuie la investigarea eficien-
ta a infractiunilor de spdlare de bani asa ca
Serviciul Prevenirea si Combaterea Spalarii
Banilor, care a fost instituit la 15 septem-
brie 2003 si a carui functii de bazd consta in
primirea, prelucrarea, analiza si diseminarea
informatiilor primite de institutiile financiare
bancare si non-bancare, inclusiv profesii de
specialitate [40].

Intr-o alti ordine de idei, avand in ve-
dere cd infractiunile de spdlare de bani impli-
ca In orice caz prezenta unei infractiuni pre-
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dicat, adica orice infractiune a cdrei produse
au devenit obiectul infractiunii de spalare de
bani [41], pentru asigurarea unei investigatii
eficiente este oportun ca aceasta sa fie inves-
tigata anume de organul de urmarire penald
care investigheaza infractiunea predicat.

In acest context, considerim oportuni
ca competenta efectuarii urmadririi penale cu
referire la infractiunile de spdlare de bani sa
fie atribuita In competenta organelor de ur-
marire penald competente sa efectueze urma-
rirea penald in cazul infractiunilor predicat
sau care le-au depistat nemijlocit in cadrul
activitdtii desfdsurate.

Urmare a modificarilor operate prin
puterea Legii nr.245/2023 [42], organu-
lui de urmarire penala a CNA i-a fost lar-
gitda competenta materiald si in privinta
infractiunilor prevazute la art.190 si art.191
din CP, prin excluderea cerintelor privind
calitatea subiectului si a celor legate de pre-
judiciu cauzat, cu unica conditie ca respecti-
vele infractiuni sa fi fost sdvarsite cu folosirea
situatiei de serviciu.

In aceste cazuri, ca subiect al infractiunii
poate apare numai o persoand cu functie de
rdspundere sau ,,0 persoand care gestioneazd o
organizatie comerciald, obsteascd sau altd orga-
nizatie nestatald”. Persoanele, care nu dispun
de atributii de serviciu, dar au luat parte la
sustragere Impreund cu subiectii speciali in-
dicati, trebuie sa fie trasi la raspundere nu in
calitate de coautori, ci in calitate de organiza-
tori, instigatori sau complici ai persoanei ca-
re-si foloseste situatia de serviciu. Prin ,,folosi-
rea situatiei de serviciu” se Intelege savarsirea
unor actiuni sau inactiuni care decurg din
atributiile de serviciu ale faptuitorului, si care
sunt in limitele competentei sale de serviciu
[43].

Rezumand rezultatele obtinute putem
concluziona cd, CNA a fost conceput ca, un
organ specializat in prevenirea si combaterea
coruptiei, a actelor conexe coruptiei si a fap-
telor de comportament coruptional [44].

Prin actele de coruptie urmeaza sa se
inteleaga - infractiuni si contraventii, savarsite
in sectorul public si in cel privat, a cdror sanc-
tionare este prevdzutd de Codul penal si Codul
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contraventional [45].

Potrivit art44 alin.(2) din Legea
nr.82/2017, actele de coruptie ca infractiuni
sunt: coruperea activa (art.325 din CP); da-
rea de mita (art.334 din CP); coruperea ale-
gatorilor (art.181' din CP); coruperea pasiva
(art.324 din CP); luarea de mita (art.333 din
CP); primirea unei remuneratii ilicite pentru
indeplinirea lucrarilor legate de deservirea
populatiei (art.256 din CP); traficul de influ-
enta (art.326 din CP); manipularea unui eve-
niment (art.242? din CP); pariurile aranjate
(art.242? din CP); finantarea ilegald a parti-
delor politice sau a campaniilor electorale, in-
calcarea modului de gestionare a mijloacelor
financiare ale partidelor politice sau ale fon-
durilor electorale (art. 181° din CP); delapida-
rea patrimoniului public; delapidarea mijloa-
celor din fondurile externe (art.332? din CP);
utilizarea contrar destinatiei a mijloacelor din
imprumuturile interne sau fondurile externe.

Subsecvente, potrivit art.45 din Le-
gea nr.82/2017 sunt ,acte conexe actelor
de coruptie - infractiunile sdvdrsite in secto-
rul public si in cel privat, care au fost savarsite
Impreund sau in legdturd directd cu un act de
coruptie, dupa cum urmeaza: exercitarea atri-
bugiilor de serviciu in sectorul public in situatie
de conflict de interese; exercitarea atributiilor
de serviciu in sectorul privat in situatie de con-
flict de interese; abuzul de putere sau abuzul de
serviciu in sectorul public; abuzul de serviciu in
sectorul privat; excesul de putere sau depdsirea
atributiilor de serviciu; neglijenta in serviciu;
falsificarea rezultatelor votdrii; obtinerea frau-
duloasd a mijloacelor din fonduri externe; falsul
In acte publice; falsul in documente contabile;
tdinuirea averii §i a intereselor personale de
cdtre declarantii din sectorul public; tdinuirea
averii §i a intereselor personale de cdtre decla-
rantii din sectorul privat; imbogdtirea ilicitd;
Incdlcarea regimului de confidentialitate a in-
formatiilor din declaratiile de avere §i interese
personale; incdlcarea regulilor de creditare, a
politicilor de acordare a imprumuturilor sau a
regulilor de acordare a despdgubirii/indemni-
zatiei de asigurare; gestiunea defectuoasd sau
frauduloasd a bancii; obstructionarea suprave-
gherii bancare” [47].
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Deci reiesind din logica acestor norme
se vor considera conexe actelor de coruptie
toate acele infractiuni care au fost savarsite
impreuna sau in legatura directd cu un act de
coruptie.

Credem c4d, la stabilirea acestor limite
de competentd, Legiuitorul ,s-a inspirat” din
prevederile Legii Romaniei nr.78/ 2000 [46]
care art. 5 stabileste cd, sunt infiractiuni de
coruptie infractiunile: de luarea de mita (art.
289 din CP al Romdnier); darea de mita (art.
290 din CP al Romaniei); traficul de influenta
(art. 291 din CP al Romdniei); cumpararea de
influenta (art. 292 din CP al Romadniei).

Totodatd, potrivit prevederilor art.
10-13 din aceiasi Lege, sun infiractiuni asi-
milate infractiunilor de coruptie, faptele
savarsite in scopul obtinerii pentru sine sau
pentru altul de bani, bunuri ori alte foloase
necuvenite, asa ca: stabilirea, cu intentie, a
unei valori diminuate, fatd de valoarea comer-
ciald reald, a bunurilor apartindnd operato-
rilor economici la care statul sau o autoritate
a administratiei publice locale este actionar,
comisd in cadrul actiunii de privatizare ori de
executare silitd, de reorganizare sau lichidare
Judiciard ori cu ocazia unei operatiuni comer-
ciale, ori a bunurilor apartindnd autoritdtii
publice sau institutiilor publice, in cadrul unei
actiuni de vdnzare a acestora sau de executare
silita, savdrsitd de cei care au atributii de con-
ducere, de administrare, de gestionare, de exe-
cutare silitd, de reorganizare ori lichidare judi-
ciard, etc [48].

Reiesind din constatarile facute su-
pra, raportate la modificarile operate in
continutul art.269 din CPP putem concluzi-
ona ca, competenta materiald a organului de
urmarire penald a fost reinterpretatd si mo-
dificata de o asa maniera incat a fost afectata
insesi esenta CNA ca organ de combatere a
coruptiei.

In aceastd ordine de idei, considerim
absolut nejustificata, atribuirea infractiunilor
prevazute la art.181%, art.239-240, art.326" si
art.352! alin.(2) din CP, in competenta orga-
nului de urmarire penala a CNA in conditiile
in care acestea nu sunt infractiuni de coruptie
si nici infractiuni conexe acestora. Or, In
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opinia noastrda prezenta statutului special al
subiectului infractiunii nu conditioneaza in
mod necesar interventia organului de urma-
rire penald al CNA.

In opinia noasti, competenta materia-
13 a organului de urmadrire penald a CNA ur-
meaza a fi limitatd la infractiunile prevazute
la art.181% din CP (integral), art.324-335,
art.190, art.191 cu conditia cd acestea au
fost savarsite de persoane publice in sensul
art.123, respectiv art.123* din CPP iar in ca-
zul infractiunii prevazute la art.243 din CP,
doar in cazul in care infractiunea predicat tine
de competenta organului de urmarire penala
a CNA sau daca a fost descoperita de acesta.

Totodata, consideram ca competenta
materiald a organului de urmarire pe-
nala a CNA trebuie extinsa si cu referi-
re la infractiunile conexe infractiunilor de
coruptie.

In acest context, si in conditiile in care
statele de personal din cadrul CNA este de cir-
ca 350 de persoane, numarul angajatilor care
de facto luptd cu coruptia este de circa - 110
angajati CNA. Aceasta se datoreaza faptu-
lui cd in cadrul CNA sunt un sir de angajati
cu statut special, cu salarii ajustate ofiterilor
anticoruptie, beneficiind de tot pachetul social
oferit ofiterilor anticoruptie (salarii mai mari
pentru lucru in conditii de risc sporit, iesirea la
pensie inainte de termen ca pentru functionarii
publici cu statut special etc.), dar care de facto nu
cerceteaza cazuri de coruptie si nu au tangenta
in lupta directa cu coruptia (Directia prevenirea
coruptiei, Directia educatia anticoruptie, evalu-
area institutionald etc.). Aceste directii fac in-
struiri In institutiile de Invdtamant, institutiile
publice, distribuie brosuri si pliante infor-
mative etc. Prin urmare din numarul total de
angajati CNA - 350, numarul real de angajati
antrenati in lupta cu coruptia sunt circa - 110
persoane (60 de ofiteri de investigatii si 50 de
ofiteri de urmdrire penald) [47].

Prin urmare, se impune optimizarea
numarului angajatilor, sau dupa caz, angajatii
care suntimplicati In alte activitati altele decat
cele de combatere a infractiunilor de coruptie
si a celor conexe sd le fie atribuit un alt statut
in conditiile Legii nr. 158/ 04.07.2008 [48].
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In pofida largirii competentelor orga-
nului de urmadrire penala a CNA si sporirii
rolului acestuia In combaterea fenomenului
infractional, consideram ca Legiuitorul nu a
apreciat corect directia de dezvoltare a aces-
tei structuri, deoarece dupd cum am indicat
supra, conducerea urmaririi penale efectuate
de organul de urmarire penald a CNA a fost
retrasda din competenta PA si dispusd Procu-
raturii mun. Chisinau.

Avand in vedere ponderea si influenta
negativa a ,femomenului coruptie;” asupra
consoliddrii Republicii Moldova ca stat de
drept, consideram mult mai indicat ca CNA
si PA sa fi fost consolidat intr-o structura uni-
ca si independentd, asemanatoare cu Directia
Nationala Anticoruptie din Romania, specia-
lizat, exclusiv, in combaterea coruptiei mari si
medii [49].

Cu sigurantd, crearea unei structuri uni-
ce specializate In combaterea coruptiei, in
mod necesar, va impune si reconceptualizarea
competentei acestei structuri, orientata spre
investigarea cauzelor de inalta coruptie (deli-
mitarea urmand a fi facutd dupd subiect si dupd
valoarea prejudiciului sau a pagubei cauzate).

Aceasta propunere de lege ferenda
urmareste crearea unui mecanism unic si per-
formant de lupta cu coruptia, prin concentra-
rea resurselor in vederea urmaririi eficiente a
actelor de coruptie mare si mijlocie.

Atragem atentia cd o astfel de institutie
a fost creata si activeaza cu succes in mai mul-
te tari din Europa, mai nou, din 2019 si in
Ucraina a fost creati si activeaza Inalta Curte
Anticoruptie specializata In judecarea cazuri-
lor de mare coruptie [50].

Constituirea unui organ unic de urma-
rire penala a infractiunilor de coruptie nu va
fi eficienta daca nu vor fi sporite competentele
functionale ale acestuia.

4.CONCLUZII.

Avand in vedere particularitatile si spe-
cificul faptelor de coruptie, care implicd de
multe ori diferiti subiecti cu statut special, im-
pun necesitatea organului de urmarire penala
de a actiona prompt si exista riscul scurgerii
de informatii, este imperios necesar de a ex-
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tinde competentele functionale ale organului
de urmarire penala astfel incat acesta sd poata
autoriza orice masura speciala de investigatie
in privinta oricarei infractiuni de coruptie sau
conexa indiferent de gravitatea acesteia.

Mai mult, consideram oportun ca,
in cazul documentari faptelor de coruptie
sa fie extins numarul masurilor speciale de
investigatie autorizate de procurorul condu-
cator, in unele situatii chiar cu incuviintarea
procurorului-sef, astfel incat prin ordonanta
procurorului care conduce investigarea ca-
zurilor de coruptie sd poatd fi autorizate asa
masuri speciale de investigatii care In mod
obisnuit sunt autorizate de judecdtorul de
instructie, asa ca: interceptarea si inregistra-
rea comunicdrilor si a imaginilor; documenta-
rea cu ajutorul metodelor si mijloacelor tehnice,
precum si localizarea sau urmdrirea prin siste-
mul de pozitionare globald (GPS) ori prin alte
mijloace tehnice si colectarea informatiei de la
furnizorii de servicii de comunicatii electronice,
pentru a evita scurgerile de informatii.

Sporirea competentei functionale ale
organului de urmadrire penala va duce la ex-
cluderea atat a scurgerii de informatii cat si
la inlaturarea impedimentelor, uneori neinte-
meiate, create de judecatorul de instructie.

Crearea unei institutii specializa-
te in constatarea si urmarirea penald a
infractiunilor de coruptiei impune in mod ab-
solut si necesitatea crearii unei instante de ju-
decata specializata doar in judecarea faptelor
de coruptie.

In conditiile in care, instantele de drept
comun examineaza de rand cu alte cauze pe-
nale si cauze privind faptele de coruptie, pe
de o parte, nu permite examinarea in termeni
rezonabili a acestora deoarece, sunt supraso-
licitate de numarul mare de cauze pe rol, pe
de altd parte, un judecator de drept comun,
care examineaza ,ocazional” cauze penale
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de coruptie si avand in vedere specificul re-
spectivelor cauze penale, poate Intampina
dificultatila aprecierea justa a circumstantelor
faptice si la individualizarea corecta a pedep-
sei penale, fapt care se va rdsfrange negativ
asupra actului de justitie.

In lumina acestor aprecieri propunem,
cu multa Incredere, crearea unei instante de
judecatd specializatd exclusiv in judecarea ca-
uzelor penale de coruptie si celor conexe, cu
conditia impunerii unor criterii speciale, mult
mai riguroase de activitate si de selectie a per-
sonalului, printre care: stagiu de activitate in
functie de judecator nu mai putin de 10 ani;
crearea unei comisii specializate care sa evalu-
eze si sd aprecieze atat abilitatile profesionale,
disciplina de munca si calitatea comportamen-
tului in timpul si in afara serviciului dar mai
ales aspectele privind integritatea acestuia.

Avand in vedere specificul Republicii
Moldova, numadrul cauzelor penale privind
faptele de coruptie si a celor conexe, dar si
pentru a asigura dreptul cetdtenilor la cel
putin doud grade de jurisdictie consideram
suficient de a delega anumiti judecatori din
cadrul instantei de fond intr-o structura se-
parata (Judecdtoria Anticoruptie sau dupd caz
Tribunalul Anticoruptie) careia sa-i fie atri-
buitd competenta judecdrii infractiunilor de
coruptie si a celor conexe.

Tot astfel si la nivelul Curtii de Apel,
urmeaza a fi constituit ,, Colegiul Anticoruptie”,
caruia sa-i fie delegate atributii de examina-
re a apelurilor impotriva hotararilor primei
instante de profil.

In ce priveste Curtea Supremi de
Justitie, nu consideram necesar de a ope-
ra careva modificari sau de a institui careva
competente specializate, urmand ca exami-
narea recursurilor sa se facd potrivit regulilor
generale de examinare.
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STRATEGIES AND SOLIDARITY ACROSS THE ATLANTIC:
ENHANCING MOLDOVAN-AMERICAN COOPERATION
IN CRIMINAL JUSTICE AND LAW ENFORCEMENT

STRATEGII SI SOLIDARITATE TRANSATLANTICE: CONSOLIDAREA
COOPERARII MOLDO-AMERICANE [N DOMENIUL JUSTITIEI PENALE
SI APLICARII LEGII

Evolution of Cooperation: Reflecting on the cooperation between the USA and the Republic of
Moldova in the field of criminal justice and law enforcement, how would you characterize the evo-

lution of this collaboration during your tenure?

The U.S. and Moldova’s cooperation on
criminal justice and law enforcement deep-
ened considerably in the past three years.
For example, in November 2021, then Min-
ister Revenco Ana visited Washington DC to
meet with law enforcement and Department
of State counterparts in a U.S. Embassy-sup-
ported visit. On reflection, the visit was very
important as the contacts made during the
visit were critical to deepening U.S.-Moldova
engagement on law enforcement and border
security issues when Russia invaded Ukraine
in February 2022. The U.S. response to the
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invasion was quick and multi-faceted, do-
nating tents, generators, water for refugees,
secure IT equipment to counter Russian cy-
ber-attacks, accident training for traffic police
to manage the increase in vehicles transiting
Moldova, and vehicles and tactical equip-
ment for the border police.

Also in 2022, the Ministry of Internal
Affairs coordinated all border and related se-
curity under the Moldova Support Platform
(MSP), and U.S. Ambassador Kent Logsdon
and the Minister of Internal Affairs co-chaired
the Border Management and Security Work-
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ing Group. This platform brought together
all international partners, international or-
ganizations like the International Organiza-
tion for Migration, and the Ministry to co-
ordinate all related international assistance.
Concurrently, the Ministry developed the
Together for Home Affairs (T4HA) platform,
where relevant ambassadors coordinated all
international assistance to the Ministry and
subordinated agencies. These efforts were
coordinated by the Ministry’s new (in 2022)
Assistance Coordination Unit led by Ina Bo-
gatii. We also appreciate the cooperation on
coordinating several high-level U.S. visitors
in 2023, including Under Secretary for Civil-
ian Security, Democracy, and Human Rights
Uzra Zeya, and Assistant Secretary for the
Bureau of International Narcotics and Law

Enforcement Affairs Todd Robinson.

Under both the MSP and T4HA, inter-
national donor support continues to be co-
ordinated at every level, from the technical/
working level to senior officials. This coordi-
nation ensures that international assistance is
complementary and targeted to critical needs
such as border security, digitalization, and se-
cure communications.

Looking ahead to 2024, the U.S. and
the Ministry of Internal Affairs will contin-
ue to work closely together to expand the
secure communications network, strengthen
security along the Transnistria Administra-
tive Line, renovate the shooting range at the
Stephan Cel Mare Training Academy, and
further develop the capacity of the Cyber-
crime Unit.

Impact of Funding and Expression of Gratitude: On behalf of the “Stefan cel Mare” Academy
of the Ministry of Internal Affairs, we deeply appreciate and would like to express our gratitude
for the generous contribution of 1,681,000 USD from the US Government towards our significant
infrastructure project, which includes a fully-equipped forensic laboratory, a feasibility study for a
shooting range, and a space for defensive tactics training. How do you perceive the impact of these

deliverables on the training of MAI staff?

The Stefan cel Mare Training Acade-
my does an excellent job of providing mod-
ern training facilities and curriculum that
addresses the challenges law enforcement of-
ficers face in Moldova.

Our efforts are meant to amplify and
complement the Moldovan government’s
investment into the training facility and are
targeted at areas we view as priorities to im-
prove or expand existing skillsets.

This includes lethal and non-lethal
training and forensics training. The shooting
range has been in use since 1983 and our sup-
port will help upgrade it to international safe-

ty standards and utilize a modern approach
to firearms training. This project’s develop-
ment and implementation phases were ex-
tensive as we required a feasibility study to
ensure that the renovation met international
safety and air quality standards. The project
also includes the donation of shooting sim-
ulators which allows for officers to practice
techniques in a non-lethal environment.

After the modernization, the shooting
range will become an up-to-date, multifunc-
tional shooting range intended for training
police cadets, police officers in service and
other law enforcement agents.

Relevance of Research: How do you perceive the importance of research in the field of legal
sciences and law enforcement in the global context and particularly in the Republic of Moldova?

Research and utilizing internation-
al standards are critical to improving all as-
pects of law enforcement, from border secu-
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rity to special weapons and tactics teams like
the Fulger Brigade, to community policing.
These standards are particularly important
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now that Moldova is working towards EU
membership, and partnering with interna-
tional organizations that understand these
requirements are critical to ensuring all law
enforcement units operate in-line with EU
standards. One of the goals of U.S. assistance
is to support Moldova’s EU integration by us-
ing EU standards as a benchmark for success.

One of my roles is to ensure that when
we adopt standards and leverage research,
that we meet EU standards. We are fortunate
to have excellent partners like the United Na-

octombrie - decembrie 2023

tions Development Programmer (UNDP) and
IOM, that understand how to incorporate EU
standards into our work.

At the same time, we can continue to
leverage U.S. expertise, as we’re doing with
INL’s new Senior Law Enforcement and Bor-
der Security Advisor Mike Paxton. Mike has
previously worked with the Border Police
tactical unit, and continues to train the Bor-
der Police this year while also developing INL
programming that meets EU and internation-
al standards.

Technology and Innovation: How do you view the role of technology and innovation in enhanc-

ing the efficiency of police practices?

The Ministry of Internal Affairs has pri-
oritized the digitalization of law enforcement
and intelligence to increase efficiency. After
Russia’s invasion of Ukraine, the need to lev-
erage technology to combat cybercrime, se-
cure digital information and communication,
and improve efficiency in law enforcement is
increasingly evident. To this end, we donat-
ed secure servers to better protect data, pur-
chased Border Police vehicles equipped with
internet access, and we are working to expand
the Terrestrial Trunked Radio (TETRA) net-
work to cover 100% of Moldova. To better
combat cybercrime, we are donating software

and hardware that will more efficiently review
social media and open source platforms to de-
tect trafficking and other illicit online activity.
We also partner with U.S. law enforcement
such as the Federal Bureau of Investigation
and the U.S. Marshals Service (the first fed-
eral law-enforcement agency ever created in
the United States) to train on asset recovery
procedures and incorporate investigative soft-
ware. As police work becomes ever more com-
plicated, Moldovan law enforcement will need
to continue to leverage technology to address
evolving trends, and international partners
stand ready to support.

Challenges and Opportunities: What are the main challenges and opportunities you see in the
field of criminal justice and law enforcement in the Republic of Moldova?

The biggest opportunity in law enforce-
ment is the continued adoption of EU stand-
ards as Moldova moves towards EU acces-
sion, and the ability to leverage support from
international partners like the United States.
There is a strong cadre of partners that co-
operate under the Together 4 Home Affairs
platform, and this coordination ensures that
support is complementary rather than du-
plicative. Another opportunity is a relatively
young, well-educated population that is com-
mitted to making Moldova a better place.
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The challenge in law enforcement is
turnover that results in a loss of skills and
experience in the various units as well as the
subsequent expense of rehiring and retrain-
ing new recruits. U.S. support to refurbish
law-enforcement facilities and provide mod-
ern training are examples of how U.S. assis-
tance is helping to improve work conditions
and professional development opportunities,
with the goal of increasing not just capacity
and performance but also retention.
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Training and Development: How do you view the importance of continuous training and pro-
fessional development in the field of criminal justice?

Continuous training and professional
development are critical to improving skillsets
and job satisfaction. However, the challenge
is to develop continuous training and profes-
sional development that is relevant and inter-
esting. We have probably all participated in
those online trainings where we simply click
the button until we can get to the end without
absorbing the information. That’s not helpful.
Whether training is done online or in-person,
the lesson must be delivered in a way that is
interesting and relevant, which is particularly
difficult online. What I have seen is that train-
ing that blends classroom work and relevant
real-life scenarios, and demands active partici-

pation, is the most successful.

We provide ongoing in-person profes-
sional development opportunities at the Inter-
national Law Enforcement Academy (ILEA)
in Budapest. ILEA provides regional criminal
justice training to improve legislation, law en-
forcement, and democratic institutions. Every
year, we also send a group of law enforcement
officials to the International Association of
Chiefs of Police conference (IACP) in the
United States. The IACP builds connections
between international law enforcement rep-
resentatives and U.S. law enforcement while
teaching new law enforcement techniques and
displaying the latest equipment.

Image of the Policeman: How would you assess the image of today’s policeman in the Republic

of Moldova?

In the last two years, thanks to Mol-
dovan law enforcement’s expert handling of
several crisis, we have witnessed a new aware-
ness by the public of the important role the
police play in protecting Moldova’s borders
and maintaining public order. In 2023, law
enforcement professionally managed large
crowds during anti-government protests.
In 2021, at the start of Russia’s invasion of
Ukraine, the Border Police did an excellent
job of maintaining security while managing

an unprecedented number of refugees at the
border. In addition, the image of today’s po-
liceman has improved thanks to new tech-
niques such as community policing, bicycle
patrols, and legal socialization in schools that
allows for police and community interaction.
Continuing these programs and focusing on
service to the community will continue to
build the trust and productive relationships
between police and the communities they
serve and protect.

Exchange of Experience: 7o what extent do you believe that the exchange of experience between
the USA and the Republic of Moldova can contribute to the evolution of police practices?

We have firsthand experience how the
exchange of experience between the United
States and the Republic of Moldova can ad-
vance a shared objective. For example, when
we developed the Family Justice Center, we
had several exchanges of ideas in Moldo-
va. The concept of a Family Justice Center,
which brings together multiple stakeholders
like law enforcement, prosecutors, and medi-
cal support, was difficult to conceptualize un-
til a group of Moldovan practitioners visited
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a Family Justice Center in the United States.
They asked great questions of their American
counterparts about why things were struc-
tured the way they were. After the visit, the
practitioners returned to Moldova and incor-
porated what they had learned.

Sometimes concepts cannot be under-
stood until viewed in reality. That is why
study visits are critical to implementing a new
concept, and lead to changes in police prac-
tices. Another example is the yearly Wom-
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en in Policing conferences in Tbilisi, Georgia
sponsored by the U.S. government. These
conferences help promote women in policing,
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and the exchange of knowledge benefits both
Moldovan and international participants.

Personal Perspective: Given your professional journey, what are the core values and principles

that guide your work and decisions?

I firmly believe that hard work is the
key to success. Even if you do not think peo-
ple are paying attention, your hard work and
dedication will be noticed. Even though this
may not lead to immediate benefits, hard
work elevates your performance and leads
to good things. Honesty is also important.
When I make a mistake, I own up to it because
the sooner you can admit a mistake, the easier

it is to fix it. This can be a challenge as your
own ego can oftentimes get in the way, but I
would rather own up to a mistake and fix it
quickly rather than let it fester and become
a much bigger issue. Finally, keeping a pos-
itive attitude sets a person apart from their
peers and is especially important when times
get tough. Management notices who handles
stress well and who does not.

Advice for the Future: Given your valuable experience, what advice would you offer to students
and young professionals in the field of legal sciences and law enforcement to build a successful career?

The key to a successful career in law
enforcement is the same as in any profes-
sion: a commitment to learn from others and
constantly improve your skills. Serving in
law enforcement and legal sciences typically
demands great personal sacrifice, so I view a
dedication to serve and protect others as cru-
cial to remaining motivated and succeeding in
this field. Having a passion for learning new
techniques and the latest innovations will al-
low you to keep ahead of the trends, and this
knowledge will set you apart from your peers.

Also, the international law enforcement com-
munity largely communicates in English, so
improving your English language skills will
help you to keep up with the trends and pro-
vide opportunities for collaboration with in-
ternational law-enforcement partners.

I'm so impressed with Moldova’s
law-enforcement and emergency services,
and honored to have had the chance to work
with the Ministry and police units through-
out my three years in Chisinau.

Mult success!
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