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in prezenta lucrare, autorii studiazd posibili-
tdtile actuale de ordin tactic, metodic si logistic pri-
vind utilizarea si aplicarea mijloacelor de inregis-
trare audio si video in cadrul efectudrii actiunii de
urmdrire penald - audierea. Cunoscut este faptul
cd in legislatia procesual penald au fost operate
modificdri pe acest segment, modificdri care inca
nu sunt reflectate nici in jurisprudenta nationald si
nici in literatura de specialitate.

Autorii pun pe prim plan discutiile referitoa-
re la oportunitatea acestor modificdri legislative,
evidentiind atdat elementele care vor oferi plus
valoarea procesului de audiere, cdt si elementele
care vor pune in impas, vor complica activitatea
persoanei responsabile de audiere.. Totodatd, pre-
zenta cercetare vine sd trateze etapele si regulile
tactico-criminalistice de care trebuie sd se ghideze
persoanele responsabile de efectuarea audieri-
lor. Pe final, autorii elaboreazd unele recoman-
ddri, care in opinia acestora sunt susceptibile de
a imbundtdti cadrul normativ existent pe acest
domeniu, astfel incét greutdtile care pot fi intélni-
te de cdtre persoanele responsabile de realizarea
actiunilor de urmdrire penald sd fie minimalizate.

Cuvinte-cheie: Mijloc tehnic, inregistrare, au-
diere, audio si video, tacticd criminalisticd, proce-

deu probatoriu
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In this article, the authors study the current
tactical, methodical and logistical possibilities
for the use and application of audio and video re-
cording means in the carrying out of the criminal
prosecution action - hearing, by public officials
assigned with such powers. It is well known that
changes have been made in the criminal pro-
cedure legislation in this field, which are not yet
reflected either in national case law or in the lit-
erature.

The authors highlight discussions on the op-
portunity of these legislative novelties, as well as
the strengths and weaknesses of the need for au-
dio and video recording of hearings. At the same
time, the present research deals with the tactical-
criminal steps and rules to be followed by those
responsible for conducting hearings. Finally, the
authors of the study come up with some recom-
mendations, which in their opinion are likely to
improve the existing normative field, so that the
difficulties that may be encountered by the per-
sons responsible for carrying out criminal pros-
ecution actions are reduced to a minimum.

Keywords: technical means, recording, hear-
ing, audio and video, forensic tactics.

INTRODUCERE.

Procesul penal, in calitatea sa de fun-
dament al sistemului justitiei penale, compus
dintr-un cadru normativ complex, este in con-
tinuu supus unor modificari de ordin legislativ
menite sa imbunadtdteasca functionarea aces-
tuia. In acest context, dintre modificirile re-
cente aduse Codului de Procedura Penala fac
parte: majorarea termenului procedurii de ve-
rificare a sesizarii de catre organul de urmari-
re penala; modificarea procedurii suspendarii
provizorii din functie si desigur introducerea
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INTRODUCTION.

The criminal process, as the cornerstone
of the criminal justice system, composed of a
complex regulatory framework, is continual-
ly subject to legislative changes designed to
improve its functioning. In this context, re-
cent modifications to the Criminal Procedur-
al Code include: an increase in the time limit
for the verification of the referral procedure
by the prosecution body; modification of the
procedure for provisional suspension from
duty and, of course, the introduction of the
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obligativitatii inregistrarii prin mijloace audio
si video a audierilor, un aspect nu mai putin
important in desfdsurarea procesului penal.
Orientarea catre modernizarea procedurilor
judiciare a generat o serie de modificari la ni-
velul legislatiei procesuale penale, reflectand
eforturile autoritatilor de a se adapta la provo-
cdrile societatii contemporane si dezideratele
internationale care pun in prim plan asigura-
rea respectarii drepturilor omului in procesul
penal. Aceasta tranzitie legislativa cdtre inre-
gistrarea audio si video aduce cu sine atat be-
neficii, cat si provocdri sau dificultati proprii,
pe care aceasta le poate implica pentru cei res-
ponsabili de realizarea actiunii procesuale re-
spective, ce necesitd o analiza detaliata. Avand
la baza conceptul de transparenta si obiectivi-
tate, aceastd evolutie se prezinta ca fiind o ma-
surd menitd sd asigure o investigatie mai preci-
sa si echitabila. Cu toate acestea, modificarile
puse in discutie potential ingreuneaza activita-
tea persoanelor care efectueaza audierea, pu-
nand in fata acestora dileme tactice si logistice.
Analiza teoretica si practica a impactului pe
care aceste modificari legislative le au impune
o abordare critica si o analiza sistemica.

SCOPUL prezentului articol este de
a oferi o perspectiva comprehensiva asupra
aspectelor teoretice si practice legate de in-
registrarea audio si video a audierilor in ca-
drul procesului penal. Vom analiza detaliat
implicatiile modificarilor legislative, sublini-
ind atat aspectele pozitive, cat si pe cele care
pot genera dificultdti In desfasurarea actului
procesual de audiere. Prin aceasta abordare,
ne propunem sda contribuim la intelegerea
profunda a noilor reglementari si la constata-
rea modalitdtilor prin care acestea pot fi im-
plementate intr-un mod eficient si echitabil.

METODE SI MATERIALE APLI-
CATE.

La elaborarea articolului, tinand cont de
specificul si caracterul complex al tematicii abor-
date, au fost folosite urmatoarele metode de cer-
cetare stiintifica: metoda interpretarii logice, me-
toda sistematica si metoda de comparare.

REZULTATE OBTINUTE SI DIS-
CUTIL

Conceptul criminalistic de inregistrare
video integreaza, in sine, nu numai echipa-
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obligation to record hearings by audio and
video means, which is no less important in
the conduct of the criminal proceedings. The
move towards the modernization of judicial
procedures has led to a number of changes in
criminal procedural legislation, reflecting the
authorities’ efforts to adapt to the challeng-
es of contemporary society and international
concerns that place the emphasis on ensuring
respect for human rights in criminal proceed-
ings. This legislative transition to audio and
video recording brings with it both benefits
and its own challenges or difficulties, which
it may imply for those responsible for carry-
ing out the procedural action in question and
which require detailed analysis. Based on
the concept of transparency and objectivity,
this development is presented as a measure
to ensure a more accurate and fair investiga-
tion. However, the changes under discussion
have the potential to make it more difficult
for those conducting the hearing to do their
job, posing tactical and logistical dilemmas.
The theoretical and practical analysis of the
impact of these legislative changes requires a
critical approach and a systemic analysis.

THE PURPOSE of this article is to
provide a comprehensive overview of the
theoretical and practical aspects of audio and
video recording of hearings in criminal pro-
ceedings. We will analyse in detail the impli-
cations of the legislative changes, highlighting
both the positive aspects and those that may
create difficulties in the conduct of the hear-
ing process. Through this approach, we aim
to contribute to an insightful understanding
of the new legislation and how it can be im-
plemented in an efficient and fair manner.

METHODS AND MATERIALS AP-
PLIED.

In the preparation of the article, taking
into account the specific and complex nature
of the subject matter, the following scientific
research methods were used: logical interpre-
tation method, systematic method and com-
parison method.

RESULTS OBTAINED AND DIS-
CUSSION.
The forensic concept of video record-
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mentul video, ci si metodele, tehnicile de apli-
care a acestora, inclusiv si dispozitivele de de-
monstrare. Mijloacele de inregistrare audio si
video sunt utilizate, in primul rand, pentru a
capta conditiile, parcursul si rezultatele diferi-
tor actiuni si activitati, in al doilea rand, pentru
a fixa procesul de examinare a obiectelor, ce
pot avea importantd in solutionarea cauzei pe-
nale. Utilizarea Inregistrarii video si audio faci-
liteaza: obtinerea de material vizual ilustrativ,
probatoriu si orientativ; descoperirea obiec-
telor, urmelor si faptelor care, fiind dincolo
de pragul de sensibilitate a organelor vazului
si auzului, nu sunt percepute in mod obisnuit.
In plus, aceste mijloace reprezinti, de aseme-
nea, un mijloc fiabil de ,,memorare”. Ele cap-
teaza pentru viitor ceea ce nu poate fi pastrat
in naturd. O Inregistrare video utilizatd In cur-
sul unei audieri nu transmite doar continutul
informatiilor relatate, ci si particularitatile
transmiterii acestora, starea persoanei in acel
moment si imprejurdrile [13].

Analizand continutul Codului de proce-
dura penald al RM 1n vigoare, sesizam ca legea
nu stabileste o notiune exhaustiva a audierii,
iar legiuitorul nu a considerat oportun de a
prevedea o definire ad literam a audierii. In
acest sens, pentru a putea identifica o aseme-
nea notiune este necesar de a consulta litera-
tura de specialitate pe acest domeniu.

Prin urmare, autorul roman Ciopraga
Aurel defineste audierea ca fiind actul proce-
dural, prin care anumite persoane (invinuiti,
inculpati, celelalte parti, martori) cu privire
la care exista o certitudine, fie o presupunere
ca detin informatii in legatura cu infractiunea
sau faptuitorul acesteia, sunt chemate sa dea
relatii sau explicatii in fata organelor judicia-
re penale [3, p.150] . Bejenari M. considera cd
audierea este actul procedural prin care in-
vinuitul, inculpatul, celelalte parti din proces,
precum si martorii sau expertii sunt chemati
sa dea explicatii in fata organelor de urmari-
re penala sau a instantei de judecata [1, p.52].
Totusi, suntem de pdrere ca cea mai reusitda
si mai cuprinzatoare definire a audierii este
cea oferitd de catre autorii Osoianu T., Osta-
vciuc D., Odagiu I. si Rusnac C., care au defi-
nit audierea ca fiind un procedeu probatoriu,
al cdrui scop este dobandirea si fixarea de ca-
tre organul de urmadrire penald ( instanta de
judecatd ), in conformitate cu legislatia in vi-
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ing incorporates, in itself, not only the video
equipment, but also the methods, techniques
of their application, including the demon-
stration devices. Audio and video recording
means are used, firstly, to capture the con-
ditions, course and results of various actions
and activities, secondly, to fix the process of
examination of objects, which may be of im-
portance in solving the criminal case. The use
of video and audio recording facilitates: ob-
taining illustrative, evidential and indicative
visual material; discovering objects, traces
and facts which, being beyond the thresh-
old of sensitivity of the organs of sight and
hearing, are not normally perceived. In addi-
tion, these means are also a reliable means of
;memory’. They capture for the future what
cannot be preserved in nature. A video re-
cording used in the course of a hearing not
only transmits the content of the information
being reported, but also the particulars of its
transmission, the state of the person at the
time and the circumstances [13].

Analyzing the content of the Criminal
Procedural Code of the Republic of Moldova
in force, we note that the law does not estab-
lish an exhaustive notion of hearing, and the
legislator did not consider it appropriate to
provide an ad litteram definition of hearing.
In this regard, in order to identify such a con-
cept, it is necessary to consult the literature
in this field.

Therefore, the Romanian author Cio-
praga Aurel defines the hearing as the proce-
dural act by which certain persons (accused,
defendants, other parties, witnesses) about
whom there is a certainty or a presumption
that they have information about the crime
or its perpetrator, are called to give reports or
explanations before the criminal judicial bod-
ies [3, p.150] . Bejenari M. considers that the
hearing is the procedural act by which the ac-
cused, the defendant, the other parties to the
trial, as well as witnesses or experts are called
to give explanations before the criminal pros-
ecution or the court [1, p.52]. However, we
are of the opinion that the most successful
and comprehensive definition of the hearing
is the one offered by the authors Osoianu T.,
Ostavciuc D., Odagiu I. and Rusnac C., who
defined the hearing as an evidentiary proce-
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goare, a declaratiilor audiatului cu privire la
informatiile cunoscute de acesta si care face
parte din obiectul probatiunii in cauza penald
[12, p.153].

In aceasti ordine de idei este relevant
faptul ca audierea presupune un contact di-
rect cel putin a doud persoane intervievator si
intervievat. Acest contact ar urma sa asigure
posibilitatea reciprocd pentru cei doi subiecti
specificati de a se vedea si a se auzi [2, p.8] .

Analizand practica judiciara nationald
disponibilda pe portalul instantelor de jude-
catd, am constatat ca din numarul total de
50 de sentinte, totalitatea absolutd a acesto-
ra contin cel putin o audiere, iar majoritatea
dintre acestea retin si cate 4-5 procedee de
acest fel, indiferent de statutul procesual al
persoanei audiate. In acest sens, constatim
ca audierea este din punct de vedere prac-
tic, cel mai des utilizat procedeu probatoriu
in cauzele penale, dat fiind faptul cd in unele
cazuri infractiunile nu sunt susceptibile de a
produce urme materiale, si astfel unicele pro-
be sunt reflectate in psihicul uman, urmand
sa fie obtinute de catre organul de urmarire
penala pe calea audierii.

Actualmente, Codul de procedurd pe-
nald al Republicii Moldova in vigoare, pre-
vede cd audierile se efectueaza obligatoriu cu
aplicarea mijloacelor tehnice de inregistrare
audio si video. Aceasta conditie deriva din
continutul art. 115 alin.(1) a CPP, care pre-
vede ca: ,,La audierea banuitului, invinuitului,
inculpatului, partii vatdmate, a martorilor in
alte conditii decit cele prevazute la art. 1107,
se aplicd de cdtre organul de urmadrire penala
oriinstanta, Inregistrariaudio sivideo. Despre
aplicarea inregistrarilor audio si video se co-
municd persoanei care urmeaza sa fie audiatd
inainte de inceperea audierii.” In redactia an-
terioara aart. 115 alin.(1) a Codului de proce-
dura penala era prevazut ca: , La audierea ba-
nuitului, invinuitului, inculpatului, partii va-
tamate, a martorilor in alte conditii decit cele
prevazute la art. 110, pot fi aplicate, la ce-
rerea acestora sau din oficiu, de cdtre organul
de urmarire penald ori instanta, Inregistrari
audio sau video. Despre aplicarea inregistra-
rilor audio sau video se comunica persoanei
care urmeaza sa fie audiata inainte de incepe-
rea audierii.” Observdm deci cd legiuitorul a
recurs la introducerea unei obligativitati fata
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dure, the purpose of which is the obtaining
and fixing by the criminal prosecution body
(the court), in accordance with the legisla-
tion in force, of the statements of the person
heard on the information known to him and
which is part of the object of the evidence in
the criminal case [12, p.153] .

In this context, it is relevant that the
hearing presupposes direct contact of at least
two persons interviewer and interviewee.
This contact should ensure the mutual possi-
bility for the two specified subjects to see and
hear each other [2, p.8] .

Analysing the national judicial practice
available on the courts’ portal, we found that
out of the total number of 50 sentences, abso-
lutely all of them contain at least one hearing,
and most of them also contain 4-5 such pro-
cedures, regardless of the procedural status
of the person heard. In this regard, we note
that the hearing is, from a practical point of
view, the most frequently used evidentiary
procedure in criminal cases, given the fact
that in some cases the offences are not likely
to produce material traces, and thus the only
evidence is reflected in the human mind, and
must be obtained by the prosecution body
through the hearing.

Currently, the Criminal Procedural
Code of the Republic of Moldova in force
stipulates that hearings must be conducted
with the application of technical means of
audio and video recording. This condition
derives from the content of 115th Article,
1st paragraph of the CPC, which provides
that: ,When hearing the suspect, accused, de-
fendant, injured party, witnesses under con-
ditions other than those provided for in 110!
Article, the prosecution body or court shall
apply audio and video recordings. The per-
son to be heard shall be informed about the
application of audio and video recordings be-
fore the hearing begins.” In the previous ver-
sion of 115 Article 1st paragraph of the Code
of Criminal Procedure it was stipulated that:
»At the hearing of the suspect, the accused,
the defendant, the injured party, the witness-
es under conditions other than those provid-
ed for in 110? Article, audio or video record-
ings may be applied, at their request or ex
officio, by the prosecution body or the court.
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de organul de urmarire penala sau instanta de
a Inregistra audio si video, prin intermediul
mijloacelor tehnice, a declaratiilor persoanei
ce urmeaza a fi audiate.

In motivarea prezentelor ajustiri a nor-
melor procesual penale, legiuitorul a retinut
ca ,,Un alt aspect pozitiv al modificarilor
propuse privind inregistrarea audio si video
a audierilor, consta in afirmarea principiului
economiei procedural, reducerea semnificati-
va, sau eventual deplind, a situatiilor in care
persoanele audiate isi schimba din diferite
motive declaratiile facute anterior, pretind
ca declaratiile nu le apartin si reprezinta doar
consemnarea procesului-verbal, abuzeazad de
drepturi procedural (exemplu, invocarea fap-
tului necunoasterii limbii In care a avut loc
desfasurarea fazei prejudiciare a procesului
penal), fie alte pretinse Incalcdri ale dreptu-
rilor si garantiilor oferite persoanei in cadrul
procesului penal, circumstante care prejudici-
aza grav probatoriul prezentat de partea acu-
zarii si atingerea scopului procesului penal.
Totodata, partea acuzdrii sau partea apararii
va avea posibilitatea sa asculte/revada inre-
gistrarile si sa sesizeze nuante carora, poate,
nu le-a acordat atentie in timpul efectudrii
procedeului probatoriu, in vederea formularii
pozitiei de acuzare sau de aparare in raport cu
circumstantele cauzei ” [11].

Consideram ca pozitia legiuitorului
in acest context este una indreptatd spre
imbundtatirea cadrului normativ si spre
,usurarea” muncii depusa de cdtre ofiterii
de urmadrire penala, procurori si judecdtori.
Intr-adevir aceste ynoutdti legislative” sunt
in stare de a atinge aceste scopuri, care sunt
retinute de cdtre legiuitor, insd din punct de
vedere al aplicabilitatii acestea pot crea mai
multe impedimente decat inlesniri, iar in cele
ce urmeaza consideram oportun a releva niste
problematici ce pot apdrea din punct de vede-
re tactic, cu afectarea procedurii de adminis-
trare a probelor.

In primul rand, dorim s& ne expunem
asupra divergentelor ce apar pe segmentul
ce tine de durata audierilor, prevazuta in di-
ferite norme procesuale. Astfel, analizand
continutul art. 104 alin.(3?), art. 107 alin.(2)
si art.111 alin.(2) constatdm cd durata audie-
rii neintrerupte ( a persoanei adulte ) nu poate
depasi 4 ore, iar durata audierii in aceeasi zi
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The person to be heard shall be notified of
the audio or video recording before the hear-
ing begins.” It can therefore be seen that the
legislator has introduced an obligation on the
prosecuting authority or court to make audio
and video recordings, by technical means, of
the statements of the person to be heard.

In the justification of the present adjust-
ments to the rules of criminal procedure, the
legislator noted that ,Another positive aspect
of the proposed amendments concerning the
audio and video recording of hearings is the
affirmation of the principle of procedural
economy, significantly reducing, or possibly
completely reducing, the situations in which
the persons heard change their statements
made previously for various reasons, claim
that the statements do not belong to them
and are merely a record of the minutes, abuse
procedural rights (e.g. claiming not to know
the language in which the prejudicial phase of
the criminal proceedings took place), or oth-
er alleged violations of the rights and guar-
antees offered to the person in the criminal
proceedings, circumstances which seriously
undermine the evidence presented by the
prosecution and the purpose of the criminal
proceedings. At the same time, the prosecu-
tion or the defence will have the opportu-
nity to listen to/review the recordings and
to point out nuances to which they may not
have paid attention during the evidentiary
process, in order to formulate the prosecu-
tion’s or defence’s position in relation to the
circumstances of the case” [11].

We believe that the legislator’s position
in this context is one aimed at improving the
regulatory framework and ,easing” the work
of prosecution officers, prosecutors and judg-
es. Indeed, these ,legislative novelties” are
able to achieve these goals, which are retained
by the legislator, but from the point of view
of applicability they may create more imped-
iments than advantages, and in the following
we consider it appropriate to highlight some
problems that may arise from a tactical point
of view, affecting the procedure of adminis-
tration of evidence.

First of all, we would like to explain the
divergences that arise in the segment con-
cerning the duration of the hearings, provided
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nu poate depisi 8 ore. In acelasi timp potrivit
art. 115 alin.(3) ,,Dupd terminarea audierii,
inregistrarea audio si video poate fi repro-
dusd in intregime la solicitarea consemnatd
in procesul-verbal al actiunii sau din oficiu.
Completarile la Inregistrarea audio si video
a declaratiilor facute de persoana audiata se
inregistreazd, pe suportul informational care
contine inregistrarea. Inregistrarea audio si
video se incheie cu declaratia persoanei au-
diate care confirma justetea declaratiilor.”
Astfel, observam ca aceste douda prevederi
s-ar afla din punctul nostru de vedere intr-o
usoard antiteza, in sensul in care legea impu-
ne conditia conform cdreia nici o persoand nu
poate fi audiatd mai mult de 8 ore in aceeasi
zi, iar pe de alta parte normele procedurale ii
confera dreptul persoanei ca dupa scurgerea
acestor 8 ore sd ia cunostinta cu Inregistrarile
audio si video realizate pe parcursul audierii.
Aceste ,conflicte” pot genera incidente de
procedura or, conform regulilor de procedurad
o actiune procesuald se finalizeazd in momen-
tul in care participantii la aceasta isi includ
obiectiile in procesul verbal al acestei actiuni
si 1si depun semnaturile olografe pe acesta,
conform art. 260 CPP. Astfel ar aparea urma-
torul set de Intrebari: Cum procedam cand la
finalizarea audierii care a durat 8 ore persoa-
na audiata inainteaza cerinta de a relua inre-
gistrarea audio si video?; Cum consemndm
actiunea procesuald respectiva, in sensul in
care legea ne impune sa depdsim termenul
audierii, dat fiind faptul cd actiunea inca nu
se considera a fi finalizatd pana la depunerea
semnaturii persoanei? s.a. Respectivele idei
au rolul de a evidentia caracterul imperfect al
modificarilor operate, precum si de a aduce la
cunostinta practicienilor respectivele posibi-
le incidente.

Din alt punct de vedere, legea proce-
sual penald a fost modificata pentru a prote-
ja intr-o mdsura mai mare datele cu caracter
personal a participantilor la proces. In acest
sens, art. 260 alin.(6) stabileste ca la procesul-
verbal se anexeaza schitele, fotografiile, peli-
culele, suporturile informationale care contin
inregistrarile audio si/sau video, mulajele si
tiparele de urme executate in cursul efectua-
rii actiunilor de urmarire penald. Subsecvent,
alin. (7) prevede cd datele cu caracter perso-
nal referitoare la varsta, domiciliul, datele de
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for in the various procedural rules. Thus, ana-
lysing the content of 104th art. 3! paragraph,
107th art. 2nd par. and 111th art. 2nd par,,
we note that the duration of an uninterrupted
hearing (of an adult) cannot exceed 4 hours,
and the duration of a hearing on the same day
cannot exceed 8 hours. At the same time, ac-
cording to 115th Article 3rd paragraph: ,Af-
ter the hearing, the audio and video record-
ing may be reproduced in its entirety at the
request recorded in the minutes of the action
or ex officio. Additions to the audio and video
recording of statements made by the person
being heard shall be recorded on the informa-
tion support containing the recording. The
audio and video recording shall end with the
statement of the person interviewed confirm-
ing the accuracy of the statements.” Thus,
we note that these two provisions would be
in a slight antithesis in our view, in the sense
that the law imposes the condition that no
person can be heard for more than 8 hours
on the same day, and on the other hand the
procedural rules give the person the right to
have access to the audio and video recordings
made during the hearing after the 8 hours
have elapsed. These ,conflicts” may give rise
to procedural incidents, because, according
to the rules of procedure, a procedural ac-
tion is completed when the participants to it
include their objections in the report of this
action and deposit their holographic signa-
tures on it, according to 260th article of the
CPC. Thus, the following set of questions
would arise: how do we proceed when at the
end of the hearing which lasted 8 hours the
person being heard submits a request to re-
play the audio and video recording; how do
we record the procedural action in question,
in the sense that the law requires us to exceed
the time limit of the hearing, given that the
action is not yet considered to be complet-
ed until the person’s signature is submitted?
etc. These ideas are intended to highlight the
imperfect nature of the changes made and to
bring to the attention of practitioners possi-
ble incidents.

From another point of view, the Crim-
inal Procedural Code has been amended in
order to better protect the personal data of
the participants in the process. In this regard,



<$tiin1;ejuridice// Legal Sciences, nr.18/2023, ISSN 1857-0976, E-ISSN 2953—6898)

contact, cetdtenia, studiile, situatia militard,
situatia familiala, ocupatia sau altd informatie
necesara pentru identificarea persoanelor se
consemneazd In anexa la procesul-verbal al
actiunii procesuale respective, care se pastrea-
za in conditii de confidentialitate la materia-
lele dosarului, intr-un compartiment separat,
la care partile pot avea acces doar cu autoriza-
rea procurorului, in cazul in care aceste date
ar putea contribui la stabilirea adevarului.
Din continutul acestor 2 aliniate rezulta cd in
scopul asigurarii confidentialitatii datelor cu
caracter personal, informatiile care ar fi sus-
ceptibile de a duce la identificarea persoanei
se includ in anexele procesului-verbal de au-
diere si totodata se anexeaza si Inregistrarile
audio si video. Totusi in urma analizei acestor
norme, apar urmatoarele neclaritati: Care vor
fi actiunile procurorului la momentul aduce-
rii la cunostinta invinuitului a materialelor
dosarului penal? Va acorda acestuia posibi-
litatea sd faca cunostintd cu procesul-verbal
cu tot cu anexa ( ne referim la Inregistrari-
le audio si video ), ori va refuza ? Daca da,
care mai este oportunitatea de a mai include
datele de identificare a persoanei in anexe (
deoarece invinuitul va putea spre exemplu sa
recunoasca foarte usor martorul care il incri-
mineaza ) ? Dacd nu 1i va acorda posibilitatea,
nu se incalca oare dreptul invinuitului de alua
cunostintd cu toate materialele cauzei ( adica
procesul-verbal cu tot cu anexe )?

In al treilea rand, apare intrebarea refe-
ritoare la dotarea cu echipament a organelor
de urmadrire penald si asigurarea cu incdperi
speciale pentru audiere. Actualmente, nu fi-
ecare ofiter din cadrul organului de urmari-
re penald dispune de aparataj tehnic care ar
permite inregistrarea audio si video a audi-
erii. In aceste conditii apare necesitatea fie
de a astepta pana ,,se elibereaza” mijloacele
tehnice, fie de a realiza Inregistrarile video
cu ajutorul tehnicii personale. In ambele ca-
zuri, ofiterul se va confrunta cu probleme,
care se vor reflecta incontestabil in succesul
final al actiunii de audiere. Totodatd, apar
intrebadri referitoare la situatiile in care in
acelasi cabinet isi realizeazd activitatea 2 sau
chiar 3 ofiteri de urmarire penald. Care este
rationamentul aplicdrii mijloacelor de inre-
gistrare audio si video atunci cand colegii de
birou a persoanei care efectueazd actiunea de
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260th article, 6th paragraph stipulates that
the report shall be accompanied by sketches,
photographs, films, information media con-
taining audio and/or video recordings, casts
and prints of traces made in the course of
criminal proceedings. Subsequently, 7th par-
agraph provides that personal data relating
to age, domicile, contact details, nationality,
education, military status, family status, oc-
cupation or other information necessary for
the identification of persons shall be recorded
in an annex to the report of the procedural
action in question, which shall be kept con-
fidentially with the file materials in a sepa-
rate compartment, to which the parties may
have access only with the authorisation of
the prosecutor, if such data could contribute
to establishing the truth. It follows from the
content of these two paragraphs that in order
to ensure the confidentiality of personal data,
information which could lead to the identifi-
cation of the person shall be included in the
annexes to the hearing report and audio and
video recordings shall be attached. However,
after analysing these rules, the following un-
clear questions arise: What will the prosecu-
tor do when the defendant is informed of the
criminal file material? Will the prosecutor give
the accused the opportunity to see the report
and its annexes (we are referring to the audio
and video recordings), or will he refuse? If
so, what is the point of including the person’s
identification data in the annexes (because
the accused will be able, for example, to rec-
ognise the witness who is incriminating him)?
If he does not give him the opportunity, does
this not infringe the defendant’s right to see
all the material in the case (i.e. the report and
its annexes)?

Thirdly, there is the question of equip-
ping prosecution bodies and providing spe-
cial rooms for hearings. At present, not every
officer in the prosecution service has the tech-
nical equipment that would allow audio and
video recording of the hearing. In these cir-
cumstances, it is necessary either to wait until
the technical means are available or to record
video using personal equipment. In both cas-
es, the officer will face problems, which will
undoubtedly be reflected in the final success
of the hearing. At the same time, questions
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urmadrirea penald pot sa fie expusi in cadru sau
pot genera anumite sunete ( cum ar fi situatia
cand colegului de birou ii sunad telefonul ). Ar
trebui oare sd se intrerupad inregistrarea audio
sivideo? Care ar fi rationamentul de a se efec-
tua un sir de pregatiri zadarnice pentru a se
audia un martor timp de doar cateva minute?
Ideal ar fi ca fiecare institutie de politie sau
procuratura sa fie Inzestratd cu camere spe-
ciale de audiere si echipamente in acest sens,
fapt care actualmente incd nu reprezintd din
pacate o actualitate.

Pe de alta parte, Codul de procedura
penald permite persoanei care exercita urma-
rirea penald in conditiile art. 106 CPP, sd au-
dieze martorii si In alte locuri decat sediul or-
ganului de urmadrire penald sau a instantei de
judecata. Astfel, Codul de procedura penald
stabileste cd, martorul se audiaza la locul des-
fasurarii urmadririi penale sau cercetdrii jude-
citoresti. In caz de necesitate, martorul poa-
te fi audiat la locul aflirii lui. In acelasi timp,
legea procesuala nu prevede o derogare de la
normele generale care stabilesc obligativita-
tea Inregistrarii audio si video, si deci aces-
tea riman a fi aplicate in continuare. In atare
situatii pot apdrea diverse imposibilitati de a
asigura inregistrarea audio si video a audierii.
Spre exemplu cum facem in situatia cand nu
este posibil de antrenat specialistii din cadrul
Inspectoratelor de politie la audierea marto-
rului la domiciliul acestuia, ramane ca ofiterul
de urmarire penald sa fie si cel care audiaza si
cel care aplica mijloacele tehnice? Cum pro-
cedam in situatia cand de exemplu, martorul
ar declara ca nu doreste sa ii fie inregistra-
ta casa/gospodadria si nu este de acord sa fie
aplicate inregistrarile video in domiciliul lui,
invocand ca este de acord sa ofere declaratii
insa fara sd 1i fie filmata proprietatea ? Care ar
fi solutia cand este necesar de a audia victima
internatd in spital In stare grava, dar care este
constienta si e capabila de a oferi declaratii,
iar medicii interzic aplicarea mijloacelor de
inregistrare motivand ca aceasta poate duce
la inrautdtirea stdrii victimei din motive de
ordin psihologic ?

Desi suntem de parerea cd acestea nu
sunt toate aspectele care genereaza semne de
intrebare privitoare la aplicarea noilor modi-
ficari ale legii procesual penale, consideram
cd acestea sunt cele mai importante care ur-
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arise about situations where 2 or even 3 pros-
ecution officers work in the same office. What
is the logic of using audio and video record-
ing means when the office colleagues of the
person conducting the prosecution may be
exposed in the frame or may generate certain
sounds (such as when the office colleague’s
phone rings). Should audio and video re-
cording be interrupted? What would be the
rationale for a vain series of preparations to
hear a witness for only a few minutes? Ideally,
every police station or public prosecutor’s of-
fice should be equipped with special hearing
rooms and equipment for this purpose, which
is unfortunately not yet the case at present.
On the other hand, the Criminal Proce-
dural Code allows the person conducting the
prosecution in accordance with 106th article
of the CPC to hear witnesses in places other
than the headquarters of the prosecuting au-
thority or the court. Thus, the Code of Crimi-
nal Procedure provides that the witness shall
be heard at the place where the criminal pros-
ecution or court investigation is conducted.
If necessary, the witness may be heard at the
place where he is located. At the same time,
the procedural law does not provide for an
exception to the general rules establishing
the obligation to record audio and video, and
therefore they remain to be applied. In such
situations it may be impossible to ensure au-
dio and video recording of the hearing. For
example, what do we do in situations where it
is not possible to involve specialists from the
police departments in the hearing of the wit-
ness at his or her home, but it remains for the
prosecution officer to be both the one who
hears and the one who applies the technical
means? How do we proceed in a situation
where, for example, the witness states that
he does not want his house/household to be
recorded and does not agree to the video re-
cordings being applied in his home, claiming
that he agrees to give statements but without
his property being videotaped? What would
be the solution when it is necessary to hear
the victim who is hospitalised in a critical
condition, but who is conscious and able to
give a statement, and the doctors forbid the
use of recording equipment on the grounds
that it may lead to a worsening of the victim’s
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meaza a fi luate in calcul, si care sunt suscep-
tibile de a crea impedimente procesuale de
complexitati mai mult sau mai putin accentu-
ate.

Sub aspect comparativ, urmeaza sa
mentionam ca statul vecin, Romania, a tre-
cut deja intr-o oarecare masura prin aceasta
practica inca in anul 2016, in sensul ca Cur-
tea Constitutionald a Romaéniei s-a expus
prin decizia nr. 749/2016 referitoare la res-
pingerea exceptiei de neconstitutionalitate a
dispozitiilor art. 110 alin. (5) si a celor ale art.
123 alin. (2) din Codul de procedurad penala,
privitor la inoportunitatea de a se introdu-
ce obligativitatea inregistrarii audio si video
a audierilor. Curtea a retinut cd ,,dispozitiile
art. 110 alin. (5) din Codul de procedurd pena-
ld al Romdniei, aduc un element de noutate in
legislatia procesual penald, impundnd organe-
lor de urmdrire penald obligatia inregistrdrii cu
mijloace tehnice audio sau audio/video a audi-
erii suspectului sau inculpatului. De la aceastd
regula, legiuitorul a instituit o exceptie, si anu-
me, nu se va proceda la inregistrarea cu mijloa-
ce tehnice audio sau audio/video a audierii sus-
pectului sau inculpatului, atunci cand aceasta
nu este posibild. Curtea apreciaza cd exceptia
mai sus aratatd va opera, exclusiv, in situatiile
obiective ce Impiedica organul de urmadrire
penald sd asigure Inregistrarea audierii, cum
este si situatia din prezenta cauzd, cand or-
ganul de urmarire penald nu a fost dotat cu
mijloace tehnice audio sau audio/video. Cur-
tea constatd ca, pentru a exclude o eventuald
decizie arbitrard a organului de urmdrire pena-
ld si o aplicare abuziva a dispozitiilor de lege
criticate ce reglementeazd exceptia de la regu-
la generald a Inregistrdrii cu mijloace tehnice
audio sau audio/video a audierii suspectului
sau inculpatului, legiuitorul a prevdzut expres
obligatia organului de urmdrire penald de a in-
dica concret, in declaratia suspectului sau incul-
patului, motivul pentru care inregistrarea nu a
fost posibild. Astfel, lipsa motivarii sau insufi-
cienta motivare a imposibilitatii Inregistrarii
poate pune sub semnul intrebdrii exactitatea
celor declarate, cu consecinta inlaturarii aces-
tui mijloc de proba din ansamblul materialu-
lui probator. Chiar si in ipoteza aplicarii abu-
zive a dispozitiilor de lege criticate, se poate
observa ca, daca prin nerespectarea cerintei
legale 1n discutie s-a adus o vdtamare inculpa-
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condition for psychological reasons?

Although we are of the opinion that
these are not all the aspects that raise ques-
tion marks regarding the application of the
new amendments to the criminal procedure
law, we consider that these are the most im-
portant ones to be taken into account, and
which are likely to create procedural imped-
iments of more or less accentuated complex-
ity.

On a comparative aspect, we shall men-
tion that the neighbouring state, Romania,
has already gone through this practice to
some extent in 2016, in the sense that the
Constitutional Court of Romania has stated
in its decision no. 749/2016 on the rejection
of the exception of unconstitutionality of the
provisions of 110th article 5th paragraph
and those of 123rd art. 2nd paragraph of the
Romanian Code of Criminal Procedure, re-
garding the inappropriateness of introducing
the mandatory audio and video recording of
hearings. The Court held that ,the provisions
of Article 110 para. (5) of the Criminal Pro-
cedure Code of Romania, bring an element of
novelty in the criminal procedure legislation,
imposing the obligation on the prosecution
authorities to record by audio or audio/video
technical means the hearing of the suspect or
defendant. The legislator has established an
exception to this rule, namely that the audio
or audio/video recording of the suspect’s or
defendant’s hearing shall not be made when
this is not possible. The Court considers that
the exception referred to above will apply
only in objective situations which prevent
the prosecution service from recording the
hearing, as is the case here, where the pros-
ecution service was not equipped with audio
or audio/video equipment. The Court finds
that, in order to preclude a possible arbitrary
decision by the prosecuting authority and an
improper application of the provisions of the
law under challenge which govern the excep-
tion to the general rule that the suspect’s or
accused person’s hearing must be recorded
by audio or audio/video technical means, the
legislature expressly laid down the obligation
on the prosecuting authority to indicate spe-
cifically, in the suspect’s or accused person’s
statement, the reason why recording was
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tului, acesta are posibilitatea, pana la inchide-
rea procedurii de camera preliminard, sa soli-
cite inldturarea acestui mijloc de proba, potri-
vit art. 282 alin. (1) si alin. (4) lit. a) din Codul
de procedura penala. Avand in vedere aceste
aspecte, Curtea apreciaza ca dispozitiile art.
110 alin. (5) din Codul de procedura pena-
la nu contravin prevederilor constitutionale
ale art. 1 alin. (3). In speta dedusi judecitii,
Curtea observa ca, prin Adresa inregistrata
la Curtea Constitutionald cu nr. 12.179 din
9 decembrie 2016, Directia de Investigare a
Infractiunilor de Criminalitate Organizata
si Terorism (DIICOT) - Biroul teritorial Sa-
laj a comunicat faptul cd in Dosarul penal nr.
56/D/P/2014 s-a efectuat un numar de apro-
ximativ 150 de audieri de suspecti, inculpati
si martori, cu mentiunea ca aceste declaratii
nu au fost Inregistrate cu mijloace tehnice
audio sau audiovideo, intrucat Directia de
Investigare a Infractiunilor de Criminalita-
te Organizatd si Terorism - Biroul Teritori-
al Salaj nu a fost dotat cu astfel de mijloace.
Or, o atare situatie obiectivd se incadreaza
in mod evident iIn ipotezele de incidenta ale
dispozitiilor art. 110 alin. (5) din Codul de
procedurd penald referitoare la exceptia de la
regula Inregistrarii cu mijloace tehnice audio
sau audiovideo a audierii suspectului sau in-
culpatului.” [6].

Observdm deci ca legiuitorul roman a
ales o cale mai judicioasd prin faptul cd a acor-
dat organului de urmadrire penala libertatea
sd nu inregistreze audio si video actiunea de
audiere 1n cazurile cand din motive obiective,
aceste inregistrdri nu sunt posibile, derogare
de care legiuitorul national nu a tinut cont la
elaborarea legii de modificare a Codului de
procedurd penald.

Totusi, chiar daca legislatorul a de-
cis sa instituie regulile de inregistrare audio
si video a audierilor acest lucru nu permite
in nici un fel instantei de a nu audia in mod
repetat martorii sau partile vatamate in ca-
drul sedintei de judecata. Acest lucru este
conditionat de practicile CtEDO, care deriva
din continutul Conventiei Europene a Drep-
turilor Omului, care garanteazd fiecarei per-
soane in continutul art. 6 par. 1 ,,dreptul la un
proces echitabil”.

Spre exemplu In cauza Al-Khawaja si
Tahery c. Marii Britanii, unde primul recla-
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not possible. Thus, the lack of or insufficient
reasoning for the impossibility of recording
may call into question the accuracy of the
statements made, with the consequence of
removing this evidence from the evidentiary
material as a whole. Even in the event of an
abusive application of the provisions of the
law at issue, it may be observed that, if the
failure to comply with the legal requirement
in question has caused harm to the accused,
he has the possibility, until the close of the
preliminary chamber proceedings, to request
the removal of that evidence, pursuant to
282nd article 1st paragraph, and 4th par-
agraph point a) of the Criminal Procedural
Code. In the light of those considerations, the
Court considers that the provisions of 110th
article 5th paragraph of the Code of Criminal
Procedure does not contravene the constitu-
tional provisions of 1st art. 3rd paragraph.
In the case at hand, the Court notes that, by
the address registered with the Constitution-
al Court under no. 12.179 of 9 December
2016, the Directorate for the Investigation of
Organized Crime and Terrorism (DIICOT) -
Territorial Office of Sdlaj communicated that
in Criminal Case no. 56/D/P/2014 a number
of approximately 150 interviews of suspects,
defendants and witnesses were conducted,
with the mention that these statements were
not recorded with audio or audio-video tech-
nical means, as the Directorate for the Inves-
tigation of Organized Crime and Terrorism -
Territorial Office Sdlaj was not equipped with
such means. Such an objective situation clear-
ly falls within the scope of 110th article 5th
paragpraph of the Criminal Code relating to
the exception from the rule of recording the
hearing of the suspect or accused person with
audio or audio-video technical means.” [6].

We therefore note that the Romani-
an legislator chose a more judicious path by
granting the prosecution body the freedom
not to record audio and video recordings of
the hearing in cases where, for objective rea-
sons, such recordings are not possible, a dero-
gation that the national legislator did not take
into account when drafting the law amending
the Criminal Procedural Code.

However, even if the legislator decid-
ed to establish rules for audio and video re-
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mant a invocat inechitatea procesului penal
impotriva sa, deoarece declaratiile uneia din
victime au fost citite juratilor - victima nu a
putut fi audiatd in instantd din cauza decesu-
lui, iar cel de-al doilea reclamant a invocat
inechitatea procesului sau pe motiv ca de-
claratiile unui martor au fost citite juratilor -
martorul nu a putut fi audiat in instanta din
cauza temerii pentru siguranta sa — Curtea a
analizat impactul declaratiilor martorilor ab-
senti In instantd, inclusiv cand aceste declara-
til constituie singura proba sau proba deter-
minantd (decisiva), asupra echitdtii procedu-
rilor impotriva reclamantilor. In acest sens,
Curtea Europeand a notat ca unul din princi-
piile de baza ale procesului penal este ca incul-
patul trebuie sd aiba posibilitatea efectiva de
a contesta probele impotriva sa. Acest prin-
cipiu cere nu doar ca inculpatul sa cunoas-
ca identitatea celor care-1 acuza ca sa poata
contesta probitatea si credibilitatea acestora,
ci ca inculpatul sd fie capabil sa testeze veri-
dicitatea si credibilitatea probelor aduse de
acuzatorii sai prin audierea acestora in pre-
zenta sa, fie la momentul prezentarii declara-
tiilor sau la o etapd ulterioara a procedurilor.
Astfel, dacd condamnarea inculpatului este
bazata doar sau in principal pe probele pre-
zentate de martori pe care apdrarea nu poa-
te sa-i audieze la nicio etapa a procedurilor,
drepturile sale de apdrare sunt restrictionate
in mod necorespunzator [8] . Ramane deci
a fi obligatoriu si in continuare de a fi citati
martorii si partile vatamate In instantele de
judecata pentru a fi audiati de cdtre complet,
cu acordarea posibilitatii inculpatului de a le
adresa acestora intrebdri, or acest lucru este
statuat de catre Curtea Europeana a caror ho-
tarari sunt obligatorii prin prisma art. 7 alin.
(8) a Codului de procedura penald al RM.
Acestea fiind enuntate, urmeaza sa tre-
cem la aspecte ce tin de tactica criminalisti-
ca, In partea ce tine de Inregistrarile audio si
video a actiunilor procesuale, venind in acest
sens cu un sir de recomandari.
,Complexitatea audierii reiese nu nu-
mai din faptul ca oponentul ofiterului de ur-
madrire penala este o persoana care, in unele
cazuri, nu doreste sa declare adevarul sau
care, In general, nu doreste sa dea declaratii.
Dar si de faptul ca in declaratiile depuse de
persoana, care conlucreaza si doreste sad co-
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cording of hearings, this in no way allows the
court not to repeatedly hear witnesses or in-
jured parties during the trial. This is condi-
tioned by the practice of the ECtHR, which
derives from the content of the European
Convention on Human Rights, which guaran-
tees every person in its 6th art. 1st par. ,the
right to a fair trial”.

For example in the case of Al-Khawaja
and Tahery v. Great Britain, where the first
applicant claimed unfairness of the criminal
proceedings against him because the state-
ments of one of the victims were read to the
jury - the victim could not be heard in court
due to death, and the second applicant al-
leged unfairness of his trial on the ground
that the statements of a witness were read
to the jury - the witness could not be heard
in court because of fear for his safety - the
Court considered the impact of the state-
ments of witnesses absent in court, including
when those statements constitute the sole or
decisive (decisive) evidence, on the fairness
of the proceedings against the applicants. In
this regard, the European Court noted that
one of the basic principles of the criminal
process is that the defendant must have an
effective opportunity to challenge the evi-
dence against him. This principle requires
not only that the accused know the identity
of those who accuse him in order to be able
to challenge their probity and credibility, but
that the accused be able to test the truthful-
ness and credibility of the evidence adduced
by his accusers by hearing them in his pres-
ence, either at the time of giving evidence
or at a later stage of the proceedings. Thus,
if the defendant’s conviction is based solely
or mainly on the evidence of witnesses whom
the defence cannot hear at any stage of the
proceedings, his defence rights are unduly re-
stricted [8] . It is therefore still obligatory to
summon witnesses and injured parties to the
courts to be heard by the full court, with the
possibility for the accused to ask them ques-
tions, as ruled by the European Court whose
judgments are binding under 7th article 8th
paragraph of the Criminal Procedure Code of
the Republic of Moldova.

Having said that, we will now move on
to issues related to forensic tactics, in terms
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munice tot despre ce cunoaste pot fi erori si
denaturdri, iluzii si fictiuni care trebuie con-
statate la timp pe parcursul audierii si luate in
calcul la aprecierea si utilizarea declaratiilor”
[9, p.97].

Autorul rus Semenov V. sustine ca apli-
carea Inregistrarii video, ca cea mai eficienta
modalitate de fixare, permite pastrarea con-
tinutului semantic, a intonatiei, a gesticulati-
ei, a mimicii, a stdrii emotionale a persoanei
audiate. In unele cazuri inregistrarea video
permite fixarea Intregului proces de aparitie
a declaratiilor, pe cand in procesul-verbal
de audiere se fixeazd doar rezultatele finale.
Chiar si tacerea, In unele cazuri, are impor-
tanta pentru ofiterul de urmarire penala. Mai
ales cand este fixat limbajul corporal al per-
soanei audiate ca reactie la perceptia vizuala a
informatiei [10, p.157-162].

Cu ajutorul inregistrarii audio putem
fixa nu numai rezultatul final (totalizare), dar
si intreaga desfdasurare a audierii cu care mai
apoi va aprecia legalitatea audierii. Creand
senzatia ,,prezentei in cadrul audierii”, repro-
ducerea inregistrarii audierii ne va permite sa
stabilim ce a declarat audiatul, dar si cum a
declarat, ce intrebari i s-au adresat, formula-
rea lor, ce procedee tactice a folosit ofiterul de
urmadrire penald sau procurorul si ce influenta
au avut ele asupra audiatului. La aceasta tre-
buie mentionat ca inregistrarea exclude ero-
rile la Intocmirea procesului-verbal si asigu-
ra plenitudinea si precizia fixarii. Continutul
declaratiilor se pastreaza in intregime, fara
abrevieri si completari care sunt inevitabile la
procesul-verbal clasic [12, p.196].

Totusi, legislatia procesual-penald in
vigoare nu stabileste un set de reguli clare de
care trebuie sa se conduca un ofiter de urma-
rire penald, procuror s.a. la aplicarea mijloa-
celor tehnice de inregistrare audio si video in
cadrul realizdrii actiunilor de urmarire penald,
si deci aceasta sarcina Ii revine criminalisticii.
Asadar pentru a asigura desfasurarea norma-
13 a actiunii de urmarire penald si atingerea
rezultatelor scontate, persoana responsabild
trebuie sd se ghideze in mod principal de re-
gulile impuse de tactica criminalistica.

In cazul in care ofiterul de urmarire pe-
nald a decis sd aplice inregistrarea video el
trebuie sd indeplineascd un cumul de actiuni,
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of audio and video recordings of trial pro-
ceedings, and in this regard we will make a
number of recommendations.

»The complexity of the hearing is not
only due to the fact that the opponent of the
prosecution officer is a person who, in some
cases, does not want to tell the truth or who,
in general, does not want to give statements.
But also from the fact that in the statements
submitted by the person, who cooperates
and wants to communicate everything about
what he knows, there may be errors and dis-
tortions, illusions and fictions that must be
found out in time during the hearing and tak-
en into account when assessing and using the
statements” [9, p.97].

The Russian author Semenov V. claims
that the application of video recording, as
the most effective way of fixation, allows to
preserve the semantic content, intonation,
gesticulation, mimicry, emotional state of
the listener. In some cases, video recording
allows the entire process of the appearance
of statements to be recorded, whereas only
the final results are recorded in the minutes
of the hearing. Even silence, in some cases, is
important for the prosecution officer. Espe-
cially when the body language of the person
heard is fixed as a reaction to the visual per-
ception of the information [10, p.157-162].

With the help of the audio recording
we can fix not only the final result (totaliza-
tion), but also the entire course of the hearing
with which we will later assess the legality of
the hearing. By creating the feeling of ,being
present at the hearing”, playing back the re-
cording of the hearing will allow us to estab-
lish what the auditee said, but also how he said
it, what questions were put to him, how they
were formulated, what tactical procedures
the prosecuting officer or prosecutor used
and what influence they had on the auditee.
It should be noted here that the recording ex-
cludes errors in the drafting of the record and
ensures the completeness and accuracy of the
record. The content of the statements is pre-
served in its entirety, without abbreviations
and additions which are unavoidable in the
classical transcript [12, p.196].

However, the current criminal proce-
dure legislation does not establish a set of
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in functie de etapa audierii:

1. luarea deciziei de aplicarea a mijloa-
celor tehnice de inregistrare video;

2. pregatirea catre audiere:

« solutionarea problemei referitoare la
participarea unui specialist in domeniul inre-
gistrdrilor video;

« elaborarea planului audierii, tinand
cont de prevederile legii si de necesitdtile ur-
maririi penale;

« pregatirea tehnicii, care constd in ale-
gerea mijlocului tehnic optimal, ce ar permi-
te solutionarea sarcinilor Inaintate, a opticii,
mijloacelor de iluminare, dispozitivului de
reproducere. Pregatirea purtdtorilor de infor-
matie de rezerva si altor accesorii;

« verificarea stdrii tehnice a mijloacelor,
dispozitivelor. Efectuarea unei inregistrari de
control; [18, p.122]

« pregdtirea Incaperii pentru efectuarea
inregistrarii video, pentru care este necesar
de prevazut sa nu fie dupa posibilitate zgo-
mot, sunet de telefon, deschideri de usi. Inci-
perea trebuie sa fie bine iluminata;

« pregatirea locurilor pentru participan-
tii la actiunea de urmarire penala respectiva si
instalarea camerei de inregistrat.

Inregistrarea video incepe imediat dupi
intrarea participantilor in birou. Anuntand
acestora despre actiunea de urmadrire penald,
ofiterul de urmarire penald comunica persoa-
nei audiate ca in cadrul audierii va fi aplicata
inregistrarea video [12, p.198].

3. efectuarea audierii:

« conectarea tehnicii.

» mentiunile ofiterului de urmadrire pe-
nald cu privire la efectuarea audierii - timpul,
locul, cadrul legal etc.;

« prezentarea participantilor;

« explicarea drepturilor si obligatiilor
persoanelor participante;

» mentionarea temeiului legal al aplica-
rii Inregistrarii video si conditiilor inregistra-
rii;

- mentionarea despre Intreruperile din
timpul inregistrarii, durata acestora, cauza.
Referitor la cauza de intrerupere a inregistra-
rii video, consideram ca ea trebuie sa fie una
impundtoare sau tactic argumentatd: pentru
schimbarea acumulatorului sau a purtdtoru-
lui de informatie, deplasarea dintr-un loc in
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clear rules to be followed by a criminal in-
vestigation officer, prosecutor, etc. when ap-
plying technical means of audio and video
recording in the context of criminal investi-
gation actions, and therefore this task falls to
forensic science. In order to ensure that the
prosecution proceeds normally and achieves
the desired results, the person in charge must
therefore be guided primarily by the rules of
forensic tactics.

If the prosecuting officer has decided
to apply video recording, he must carry out
a series of actions, depending on the stage of
the hearing:

1. taking the decision to apply technical
means of video recording;

2. preparing for the hearing:

« resolving the issue of the participation
of a video recording specialist;

» drawing up the hearing plan, taking
into account the provisions of the law and the
needs of the prosecution;

« preparation of the technique, which
consists of choosing the optimal technical
means, which would allow to solve the tasks
at hand, optics, lighting means, reproduction
device. Preparation of backup information
carriers and other accessories;

» checking the technical condition of
the means, devices. Making a control record-
ing; [18, p.122]

« Preparation of the room for video re-
cording, for which it is necessary to ensure
that there is no noise, telephone ringing,
doors opening. The room must be well lit;

« preparation of seats for the partici-
pants in the prosecution in question and in-
stallation of the recording camera.

The video recording starts immediately
after the participants enter the office. By in-
forming them about the prosecution action,
the prosecution officer informs the person
being interviewed that the video recording
will be applied during the hearing [12, p.198].

3. conducting the hearing:

» connecting the technique.

« the prosecution officer’s notes on the
conduct of the hearing - time, place, legal
framework, etc.;

« introduction of the participants;

» explaining the rights and obligations
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altul (in cazul verificarii declaratiilor la locul
infractiunii), iar in timpul deplasarii nu tre-
buie sa se efectueze actiuni ce au importanta
pentru urmarirea penald [5, p.138].

4. documentarea actiunii si incheierea
aplicarii mijloacelor tehnice:

« reluarea inregistrarilor efectuate, in
conditiile art. 115 alin.(3) CPP;

« documentarea scrisa a actiunii ( Intoc-
mirea procesului-verbal de audiere, respec-
tandu-se conditiile impuse de art. 260 si art.
261 CPP);

« includerea, dupa caz, a obiectiilor
participantilor la actiune sau includerea
mentiunii privind lipsa obiectiilor;

« anexarea la procesul-verbal a schitelor,
desenelor, mulajelor etc. daca acestea au fost
realizate pe parcursul audierii persoanei;

« Impachetarea si sigilarea suportului
informational care contine Inregistrarea au-
dio si video a actiunii, intr-un plic separat,
care va fi semnat de catre participantii la
actiunea de audiere;

« aplicarea mentiunii in procesul-verbal
de audiere privitoare la impachetarea si sigi-
larea suportului informational, cu indicarea
locului unde se pastreazd, in cazurile In care
acesta nu pastrat la dosar.

Aplicarea Inregistrdrii video in cadrul
audierii impune respectarea unor cerinte:

1. inregistrarea persoanelor participan-
te la audiere (de exemplu, banuit, invinuit,
parte vatamata, aparator, ofiter de urmarire
penald etc.) in timpul prezentdrii lor, la etapa
initiala, sa se efectueze prin intermediul unui
prim-plan;

2. inregistrarea audierii se efectueaza
astfel incat toti participantii la actiunea de ur-
marire penald sa fie permanent in cadru. Spe-
cialistul care efectueaza inregistrarea video
trebuie sa reuseasca sa Inregistreze fiecare
persoand, atat cea care adreseaza intrebarile,
cat si cea care raspunde, in plan general si in
prim-plan;

3.in momentul cand ofiterul de urmari-
re penald pune o intrebare persoanei audiate,
se recomanda ca persoana audiatd sa fie filma-
ta in prim-plan, in scopul Inregistrarii reactiei
la aceastd Intrebare (fixarea trasaturilor fetei,
gesturilor, mimicii, pronuntdrii cuvintelor
s.a. [9, p. 33D).
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of the participants;

» mentioning the legal basis for the
video recording and the conditions of the re-
cording;

« mention of interruptions during the
recording, their duration, cause. Regarding
the cause for interrupting the video record-
ing, we consider that it must be a compelling
or tactically reasoned one: for changing the
battery or the information carrier, moving
from one place to another (in case of verify-
ing statements at the crime scene), and during
the movement no actions that are important
for the prosecution must be carried out [5,
p.138].

4. documentation of the action and con-
clusion of the application of technical means:

« Replay of the recordings made, in ac-
cordance with 115th art. 3rd paragraph of
CPC;

« written recordin of the action (draft-
ing of the minutes of the hearing, respecting
the conditions imposed by 260th and 261st
art. of CPC);

« inclusion, where appropriate, of the
objections of the participants in the action or
inclusion of a mention of the absence of ob-
jections;

« annexing to the report sketches,
drawings, mouldings, etc. if they were made
during the person’s hearing;

» packing and sealing the information
support containing the audio and video re-
cording of the hearing in a separate envelope
to be signed by the participants in the hear-
ing;

» the packing and sealing of the infor-
mation support, indicating where it is kept, in
cases where it is not kept on file.

The application of video recording at
the hearing has certain requirements:

1. the recording of the persons partic-
ipating in the hearing (e.g. suspect, accused,
injured party, defence counsel, prosecuting
officer, etc.) during their presentation at the
initial stage should be done by means of a
foreground,;

2. the recording of the hearing is made
in such a way that all participants in the pros-
ecution are permanently in the frame. The
video recording specialist must be able to re-
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4. Vocea persoanei care efectueaza in-
registrarea video trebuie sda fie linistita si
fermd. Este necesar de a exclude din fraze
si propozitii, cuvintele suplimentare ,mai”,
,bii”. Intrebirile trebuie adresate clar si pe
scurt, discutand cu respect fata de persoana
care participa la actiunea de urmarire penald,
raspunsurile trebuie ascultate cu atentie [16,
p. 112].

Totodatd, pot fi utilizate in acelasi timp
mai multe camera de inregistrare audio si vi-
deo. In aceste situatii, camerele ar trebui si fie
fixe si sa aiba cateva pozitii presetate pentru
rotire panoramicd, inclinare si distanta foca-
13; una dintre pozitiile posibile trebuie pre-
setata ca preferintd. Aceasta permite persoa-
nei care opereaza echipamentul sa modifice
punctele vizualizate fara cea mai mica intre-
rupere a procedurilor instantei. Deschiderea
unghiului camerelor de focalizare ar trebui sa
fi e suficient de mare pentru a garanta faptul
ca fata, umerii si partea superioard a corpului
participantilor sunt vizibile in mod clar. Ar
trebui ca toti participantii sa se poatd misca si
intoarce catre alte persoane intr-un spatiu de
80 x 80 cm fara a disparea din cadru [7, p.19].

In cazul in care inscrierea declaratiilor
in procesul-verbal se efectueaza nu concomi-
tent cu audierea, insd numai dupa ce ofiterul
de urmadrire penala a ascultat relatarea liberd,
a adresat intrebarile de detaliu (de tipul: de
concretizare, verificare, precizare, completa-
re etc.), pe timpul intocmirii procesului-ver-
bal in Inregistrare este necesar de efectuat o
pauza (, Timpul... anegistrarea video se intre-
rupe pentru inscrierea declaratiilor in proce-
sul-verbal. Timpul... Inregistrarea video a fost
reluatd.”) [17p. 112].

,,La folosirea mijloacelor de inregistra-
re audio si video trebuie respectate anumite
conditii ce asigurd legalitatea administrarii
lor ca mijloc de proba, acestea fiind:

« respectarea cu strictete a prevederilor
legale si a regulilor criminalistice de aplicare
alor;

« procesul-verbal de audiere trebuie sa
contina referiri exacte, amanuntite si explica-
te cu privire la toate inregistrarile facute si la
conditiile exacte in care au fost realizate;

« cu toatd perfectiunea lor tehnicd, mij-
loacele de inregistrare nu pot servi pe deplin
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cord each person, both the questioner and the
respondent, in close-up and close-up;

3. when the prosecution officer asks a
question to the person being questioned, it
is recommended that the person being ques-
tioned be filmed in close-up in order to record
the reaction to the question (facial features,
gestures, facial expressions, pronunciation of
words, etc. [13, p. 33]).

4. The voice of the person making the
video recording should be quiet and steady.
Questions should be asked clearly and brief-
ly, speaking respectfully to the person partic-
ipating in the prosecution, answers should be
listened to carefully [16, p. 112].

At the same time, several audio and vid-
eo recording cameras can be used at the same
time. In these situations, the cameras should
be fixed and have several preset positions for
pan, tilt and focal length; one of the possible
positions should be preset as a preference.
This allows the person operating the equip-
ment to change the points viewed without
the slightest interruption to the court pro-
ceedings. The angle of the focusing cameras
should be wide enough to ensure that the face,
shoulders and upper body of the participants
are clearly visible. It should be possible for all
participants to move and turn towards other
people within an 80 x 80 cm space without
disappearing from the frame [7, p.19].

If the transcription of statements is
not made at the same time as the hearing,
but only after the prosecution officer has lis-
tened to the free account, asked questions of
detail (such as: clarification, verification, clar-
ification, completion, etc.), a pause must be
taken during the transcription of the record
(,Time... The video recording is interrupt-
ed for the transcription of statements. The
time... The video recording is resumed.”) [17,
p. 112].

»When using audio and video record-
ings, certain conditions must be observed to
ensure the legality of their administration as
evidence, namely:

« strict compliance with the legal pro-
visions and the forensic rules for their appli-
cation;

» the report of the hearing must contain
precise, detailed and explained references to
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la stabilirea adevarului decat in conditiile de
folosire a rezultatelor cu maxima competenta
si obiectivitate”[15, p.67].

Totodatd, legislatia procesual penald
prevede anumite particularitati, pe care per-
soana responsabila de realizarea audierii tre-
buie sa se ghideze la audierea banuitului/invi-
nuitului, astfel aceasta trebuie sa se conduca
de urmadtoarele:

a) il informeazda despre Inregistrarea
declaratiilor prin mijloace audio si video in
conditiile art. 115 CPP al RM,;

b) il identificd prin nume, prenume, pa-
tronimic, prin data, luna, anul silocul nasterii,
precizeaza cetdtenia, studiile, situatia milita-
rd, situatia familiald si persoanele pe care le
are la intretinere, ocupatia, domiciliul, pre-
cizeaza dacd acesta poseda limba in care se
desfasoarda procesul, dacda sufera de dezabi-
litate, daca dispune de titluri speciale, grade
de calificare si distinctii de stat, precum si alta
informatie necesara pentru identificarea per-
soanei lui In cauza respectiva,;

c) 1i explicd esenta banuirii, invinuirii si
dreptul la tacere si de a nu depune marturii in
defavoarea sa;

d) il intreaba daca acesta accepta sa de-
puna declaratii asupra banuielii sau invinuirii
care i se incrimineazi. In cazul in care binuitul,
invinuitul refuzd sa depuna declaratii, se face
o mentiune In acest sens in procesul-verbal al
audierii si actiunea procesuala se incheie.

e) dacad banuitul, Invinuitul accepta sa
depuna declaratii, persoana care efectueaza
audierea il Intreaba daca recunoaste banuiala
sau Invinuirea ce i se incrimineaza

f) propune de a oferi in scris explicatii
asupra acesteia, iar dacd banuitul, invinuitul
nu poate scrie sau refuzd sa scrie personal
declaratia, acest fapt se consemneaza in pro-
cesul-verbal de catre persoana care efectuea-
za audierea.

g) reproducerea partial sau totald a inre-
gistrarii audio si video, la finalizarea audierii
[4, art. 104 alin.(2)].

Legea mai prevede drept conditie obli-
gatorie ca audierea banuitului, invinuitului,
inculpatului nu poate Incepe cu citirea sau re-
amintirea declaratiilor pe care acesta le-a de-
pus anterior. Banuitul, invinuitul, inculpatul
nu poate prezenta sau citi o declaratie scrisa
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all the recordings made and the exact condi-
tions under which they were made;

« for all their technical perfection, the
means of recording can only be of full use in
establishing the truth if the results are used
with the greatest competence and objectivi-
ty”[15, p.67].

At the same time, the criminal proce-
dure legislation provides for certain particu-
larities, which the person in charge of con-
ducting the hearing must be guided by when
hearing the suspect/defendant, so he/she
must be guided by the following:

a) inform him/her about the recording
of statements by audio and video means un-
der the conditions of 115th article of CPC of
the RM;

b) identify him/her by name, surname,
patronymic, date, month, year and place of
birth, specify his/her nationality, education,
military status, family status and dependants,
occupation, domicile, specify whether he/she
speaks the language of the trial, whether he/
she suffers from disability, whether he/she
has special titles, qualification degrees and
state distinctions, as well as any other infor-
mation necessary to identify the person in
the case;

c) explain to him the substance of the
suspicion, the accusation and the right to re-
main silent and not to testify against him;

d) ask him whether he agrees to give ev-
idence on the suspicion or accusation against
him. If the suspected or accused person re-
fuses to testify, a note to that effect shall be
made in the minutes of the hearing and the
proceedings shall be terminated;

e) if the suspected or accused person
agrees to testify, the person conducting the
hearing shall ask him or her whether he or she
admits the suspicion or charge against him or
her;

f) offer to provide a written explanation
for it, and if the suspect or accused person is
unable or refuses to write the statement in
person, this fact shall be recorded in the min-
utes by the person conducting the hearing.

g) partial or total reproduction of the
audio and video recording at the end of the
hearing [4, 104th art. 2nd paragraphl].

The law also stipulates as a mandato-
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mai Tnainte, insd poate utiliza notele sale asu-
pra amdnuntelor greu de memorizat. [4, art.
104 alin.(3)].

In cazurile de audiere a persoanelor in
calitate de martor in cadrul procesului penal,
persoanele responsabile de audiere se vor
conduce de urmatoarele particularitdti, pre-
vazute de Codul de procedura penald, care
urmeazd sd fie reflectate si in Inregistrdrile
video:

a) informarea martorului, Inainte de
inceperea audierii, de catre persoana res-
ponsabild, despre realizarea Inregistrarii
declaratiilor prin mijloace audio si video in
conditiile art. 115 CPP;

b) stabilirea identitdtii martorului ( nu-
mele, prenumele, domiciliul etc.);

c) explicarea drepturilor si obligatiilor
prevazute in art.90 si prevenirea asupra ras-
punderii ce o poarta in caz de refuz de a de-
pune declaratii, precum si pentru declaratii
mincinoase, facute cu buna stiintd si despre
aceasta se face mentiune in procesul-verbal al
audierii;

d) intrebarea martorului dacd este sot
sau ruda apropiata cu vreuna din parti si in
ce relatii se afld cu partile. In cazul in care se
dovedeste a fi sot sau rudd apropiatd a banu-
itului, Invinuitului, inculpatului, martorului 1
se explicd dreptul de a tacea si este intrebat
dacd acceptad sd faca declaratii;

e) aducerea la cunostinta a obiectu-
lui cauzei si propunerea de a declara despre
faptele si circumstantele pe care le cunoaste
si care se refera la cauza (aceasta reprezinta
etapa relatdrii libere a audierii);

f) adresarea intrebdrilor cu privire la
faptele si circumstantele care trebuie con-
statate in cauza, precum si in ce mod a luat
cunostintd de cele declarate. Aceasta etapa
presupune Inaintarea de catre persoana res-
ponsabild de audiere a unui set de intrebari
sau neclaritati asupra celor declarate de catre
martor, fiind incluse in procesul-verbal cu
adeverirea fiecdrui raspuns la intrebare prin
semnatura;

g) aducerea la cunostinta a dreptului de
a lua cunostinta ( vizualiza ) inregistrarile au-
dio si video a actiunii;

h) reproducerea partiald sau totala a
inregistrarii, cu consemnarea acestui fapt in
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ry condition that the hearing of the suspect,
accused or defendant may not begin with the
reading or rehearing of statements he/she
has previously made. The suspect, accused or
defendant may not present or read a written
statement beforehand, but may use his notes
on details that are difficult to memorise. [4,
104th art. 3rd paragraphl].

In cases of hearing persons as witnesses
in criminal proceedings, the persons respon-
sible for the hearing shall be guided by the
following particularities, provided for by the
Criminal Procedural Code, which shall also
be reflected in the video recordings:

a) informing the witness, before the
beginning of the hearing, by the person in
charge, about the making of the recording
of the statements by audio and video means
under the conditions of 115th article of the
CPC;

b) establishing the identity of the wit-
ness (name, surname, address, etc.);

c) explanation of the rights and obli-
gations provided for in 90th article and pre-
vention of liability in case of refusal to make
statements, as well as for false statements
made with good knowledge, and this shall be
mentioned in the minutes of the hearing;

d) questioning the witness as to whether
he is the spouse or close relative of any of the
parties and as to his relationship to the par-
ties. If the witness is found to be the spouse
or close relative of the suspect, accused or
defendant, the right to remain silent shall
be explained and the witness shall be asked
whether he or she agrees to make statements;

e) the subject matter of the case is made
known and the witness is asked to testify
about the facts and circumstances known to
him or her which relate to the case (this is the
free account stage of the hearing);

f) asking questions about the facts and
circumstances to be ascertained in the case,
and how he became aware of the facts and cir-
cumstances stated. This stage entails the sub-
mission by the person in charge of the hear-
ing of a set of questions or doubts on what the
witness has stated, which are included in the
report with the certification of each answer to
the question by signature;

g) the right to be informed of the right
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procesul-vebal;

Totodati, art. 115 alin.(2) a Codului de
procedura penala stabileste ca nu se admite
inregistrarea audio si video a unei parti din
audiere, precum si repetarea speciald pentru
inregistrare audio si video a declaratiilor deja
ficute. In mod subsecvent, alin.(6) al aceluiasi
articol stabileste o exceptie conform cdreia,
in cazul in care, din motive tehnice sau din
alte motive, Inregistrarea video nu este posi-
bild, despre aceasta se face mentiune in pro-
cesul-verbal al audierii, cu indicarea cauzei
imposibilitatii de inregistrare video a audierii.
In acest caz, audierea se desfisoari cu aplica-
rea Inregistrarii audio. Consideram ca aceasta
derogare de la regula principald nu este sus-
ceptibild de a imbunatati situatia, pentru ca
in continuare urmeaza sa fie intalnite acel set
de impedimente descrise anterior in prezenta
lucrare.

In final dorim si venim cu propriile pi-
reri referitoare la modificarile operate la Co-
dul de procedura penala prin Legea nr.245 din
31.07.2023, in partea ce tine de introducerea
obligativitdtii de inregistrare a declaratiilor
cu mijloace audio si video. Astfel, conside-
ram ca legiuitorul a urmarit scopuri nobile,
printre care s-ar enumera posibilitatea de a
,revedea/reasculta” declaratiile, reducerea
semnificativa sau chiar totald a situatiilor in
care persoanele isi schimbau declaratiile sau
invocau cd declaratiile incluse in procesul-
verbal nu le apartin, reducerea cazurilor de
inaintare a plangerilor calomnioase privind
aplicarea torturii sau a relelor tratamente in
cadrul actiunilor de audiere etc., insa aceste
schimbari s-au dovedit a fi mai mult nechib-
zuite, In sensul ca acestea genereazd un sir de
neclaritati si chiar greutati. Opinia noastra
este ca aceste modificari ar putea fi benefice,
insa la o etapa ulterioard, atunci cand nu vor
mai exista probleme de ordin logistic si teh-
nic In cadrul organelor de aplicare a normelor
de drept, si atunci cand se va pune un accent
mai mare pe aplicarea acestor mijloace, cu re-
alizarea anumitor cursuri de instruire specia-
lizate, desfasurate special pentru functionari
precum ofiteri de urmarire penala, procurori
etc., cei care nu au avut atributii functionale
directe de aplicare a mijloacelor tehnice pana
la aceasta etapa. La fel, ar fi o solutie regle-
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to view audio and video recordings of the ac-
tion;

h) partial or total reproduction of the
recording, with this fact being recorded in the
report;

At the same time, 115th article 2nd par-
agraph of the Criminal Procedural Code es-
tablishes that the audio and video recording
of a part of the hearing, as well as the special
repetition for audio and video recording of
statements already made, is not allowed. Sub-
sequently, 6th paragraph of the same article
establishes an exception according to which,
if for technical or other reasons video record-
ing is not possible, this shall be mentioned in
the minutes of the hearing, indicating the rea-
son for the impossibility of video recording
the hearing. In this case, the hearing shall be
conducted with the audio recording. We con-
sider that this derogation from the main rule
is not likely to improve the situation, because
the set of impediments described earlier in
this paper will still be encountered.

Finally, we would like to give our own
opinions on the amendments made to the
Code of Criminal Procedure by Law no.245
from 31.07.2023, in the part concerning the
introduction of the obligation to record state-
ments with audio and video means. Thus,
we believe that the legislator aimed at some
noble goals, including the possibility of ,re-
viewing/recalling” statements, a significant
or even total reduction in the number of cas-
es in which persons changed their statements
or claimed that the statements included in the
minutes did not belong to them, a reduction
in the number of cases of filing defamatory
complaints about torture or mistreatment
during hearings, etc., but these changes have
proved to be rather misguided, in the sense
that they generate a number of uncertainties
and even difficulties. Our view is that these
changes could be beneficial, but at a later
stage, when there are no longer logistical and
technical problems within law enforcement
bodies, and when there is a greater emphasis
on the application of these means, with cer-
tain specialised training courses being carried
out specifically for officials such as prosecu-
tion officers, prosecutors, etc., who have not
had direct functional responsibility for ap-
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mentarea exceptiei de aplicare a Inregistrarii
video si audio la audiere.

CONCLUZIIL.

Studiul asupra aspectelor teoretice si
practice privind inregistrarea audio si video a
audierii in cadrul procesului penal in Republi-
ca Moldova releva o serie de provocdri si di-
leme cu care se confrunta functionarii publici
care urmeaza sa aplice aceste mijloace tehni-
ce. Analiza detaliata a legislatiei relevante si
a practicilor curente evidentiazd ca, in ciuda
avantajelor evidente ale utilizarii inregistra-
rilor audio si video a audierilor in procesul
penal, existd dificultdti semnificative in pu-
nerea lor in aplicare. Una dintre principale-
le probleme fiind in insuficientele de ordin
tehnic, care afecteazd nemijlocit capacitatea
persoanelor responsabile de a aplica eficient
inregistrarile audio si video. Aceste obstaco-
le tehnice genereaza intarzieri si deci drept
consecinta perturbdri ale cursului normal a
procesului, cauzate uneori si de incapacita-
tea de a utiliza inregistrarile in mod cores-
punzitor. In plus, se constati ci modificirile
aduse recent Codului de procedurd penalad
in vederea aplicdrii inregistrarilor audio si
video in procesul penal presupun si noi pro-
vocari. Impedimentele de ordin tactic, cum
ar fi rezistenta partilor implicate si a marto-
rilor fata de aceastd tehnologie relative noua
din punct de vedere legislativ, precum si te-
merile privind protectia datelor personale si
confidentialitatea, aduc la suprafata dificultdti
semnificative in implementarea acestor mo-
dificari. In contextul imposibilititilor tehni-
ce actuale si a inoportunitatii modificarilor
legislative propuse, este esential sd se abor-
deze aceste probleme intr-un mod ponderat
si pragmatic. Solutiile ar trebui sd vizeze nu
numai imbunatatirea infrastructurii tehno-
logice, ci si instruirea personalului din cadrul
organelor de fortd pentru ca acestia sa poata
aplica corect mijloacele tehnice de inregistra-
re audio si video.

In concluzie, desi existd provociri sem-
nificative in implementarea Inregistrarilor
audio si video in procesul penal din Republi-
ca Moldova, o abordare echilibratd, care ia
in considerare atat aspectele tehnice, cat si
cele legislative si umane, poate contribui la o
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plying the technical means up to this stage.
Similarly, it would be a solution to regulate
the exception of the application of video and
audio recording at the hearing.

CONCLUSION.

The study on the theoretical and prac-
tical aspects of audio and video recording of
hearings in criminal proceedings in the Re-
public of Moldova reveals a number of chal-
lenges and difficulties faced by public officials
who are to apply these technical means. A de-
tailed analysis of the relevant legislation and
current practices highlights that, despite the
obvious advantages of using audio and video
recording of hearings in criminal proceed-
ings, there are significant difficulties in their
implementation. One of the main problems
lies in technical deficiencies, which directly
affect the ability of those responsible to ap-
ply audio and video recordings effectively.
These technical obstacles lead to delays and
therefore to disruptions in the normal course
of the trial, sometimes caused by the inabili-
ty to use the recordings properly. In addition,
it is noted that recent amendments to the
Criminal Procedural Code with a view to the
application of audio and video recordings in
criminal proceedings also present new chal-
lenges. Tactical impediments, such as resist-
ance from involved parties and witnesses to
this relatively new technology from a legisla-
tive point of view, as well as concerns about
the protection of personal data and privacy,
bring to the surface significant difficulties in
implementing these changes. Given the cur-
rent technical impossibilities and the untime-
liness of the proposed legislative changes, it
is essential to address these issues in a con-
sidered and pragmatic way. Solutions should
not only be aimed at improving the techno-
logical infrastructure, but also at training law
enforcement personnel in the correct appli-
cation of technical means of audio and video
recording.

In conclusion, although there are signif-
icant challenges in the implementation of au-
dio and video recording in criminal proceed-
ings in the Republic of Moldova, a balanced
approach, taking into account both technical,
legislative and human aspects, can contribute
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evolutie pozitiva in acest domeniu. Este im-
perativ ca deciziile luate sd fie fundamentate
pe o analiza cuprinzatoare a contextului spe-
cific national si sd fie orientate cdtre asigura-
rea unei justitii penale echitabile si eficiente.
Consideram drept oportune deci, mo-
dificarea si completarea art. 115 din Codul de
procedura penald, dupa cum urmeaza:

(1) La audierea banuitului, invinuitu-
lui, inculpatului, partii vatamate, a martori-
lor 1n alte conditii decit cele prevazute la art.
110%, la necesitate, se aplica de catre organul
de urmadrire penald ori instantd, Inregistrari
audio si video. Despre aplicarea Inregistrari-
lor audio si video se comunicd persoanei care
urmeaza sa fie audiatd inainte de inceperea
audierii.

(1') Necesitatea audierii persoane-
lor mentionate la alin.(1) va fi evaluatd de
catre persoana responsabila care realizea-
za actiunea procesuald, luandu-se in calcul
circumstantele cauzei precum personalitatea
persoanei ce urmeazd a fi audiate, complexi-
tatea cauzei, posibilitatea disparitiei sau sus-
tragerii acesteia de la proces sau altele.

to a positive development in this area. It is
imperative that decisions taken are based on
a comprehensive analysis of the specific na-
tional context and are oriented towards en-
suring fair and efficient criminal justice.

We therefore consider it appropriate
to modify and complete 115th article of the
Criminal Procedural Code as follows:

(1) When hearing the suspect, the ac-
cused, the defendant, the injured party, the
witnesses under conditions other than those
provided for in Article 110, if necessary, au-
dio and video recordings shall be applied by
the prosecution body or the court. The per-
son to be heard shall be informed about the
application of audio and video recordings be-
fore the hearing begins.

(1") The necessity of hearing the persons
referred to in 1st paragraph shall be assessed
by the responsible person conducting the pro-
ceedings, taking into account the circumstanc-
es of the case such as the personality of the
person to be heard, the complexity of the case,
the possibility of his or her disappearance or
evasion from the proceedings or others.
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