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THE FACTORS THAT DETERMINE
THE CIRCULATION OF PROHIBITED
OBJECTS AND SUBSTANCES ON
THE TERRITORY OF PENITENTIARY
INSTITUTIONS

Oleg RUSU,
PhD, associate professor

Mihail DAVID,
PhD

In articol este realizat un studiu cuprinzdtor
al factorilor ce determind circulatia obiectelor si
substantelor interzise pe teritoriul institutiilor pe-
nitenciare. Potrivit autorului, prevenirea pdtrun-
derii obiectelor interzise cdtre condamnati presu-
pune nu doar confiscarea efectivd a obiectelor si
substantelor interzise, ci si identificarea cauzelor
si conditiilor care contribuie la desfdsurarea ac-
tivitatii ilegale, precum si eliminarea factorilor
care contribuie la aceasta. In acest sens, in baza
literaturii de specialitate si a practicii penitenci-
are ce tine de prevenirea introducerii obiectelor
si substantelor interzise, sunt relevati factorii care
afecteazd starea problemei examinate. Astfel, in
vederea depdsirii problemelor ce tin de preveni-
rea pdtrunderii obiectelor interzise pe teritoriul
institutiilor penitenciare, sunt propuse o serie de
mdsuri organizatorice care vizeazd suprimarea
actiunilor considerate ilegale.

Cuvinte-cheie: penitenciar, obiecte interzise,
substante interzise, factori care determind circu-
latia obiectelor interzise, prevenirea pdtrunderii
obiectelor interzise.

A comprehensive study of the factors that de-
termine the circulation of prohibited objects and
substances on the territory of penitentiary institu-
tions has been carried out in the article. Accord-
ing to the author, preventing the penetration of
prohibited objects by convicts involves not only
the effective confiscation of prohibited objects
and substances, but also the identification of the
causes and conditions that contribute to the ille-
gal activity, as well as the elimination of the fac-
tors that contribute to it. In this sense, the factors
that affect the state of the examined problem
are revealed, based on the specialized literature
but also on the penitentiary practice related to
the prevention of the introduction of prohibited
objects and substances. Respectively, in order to
overcome the problems related to the prevention
of the entry of prohibited objects into the territory
of penitentiary institutions, a series of organiza-
tional measures aimed at suppressing actions
considered illegal are proposed.

Keywords: penitentiary, prohibited objects,
prohibited substances, factors that determine
the circulation of prohibited objects, preventing
the entry of prohibited objects.

INTRODUCERE.
In lumea modernd, problema prezentei

INTRODUCTION.
The problem of the presence of prohib-

obiectelor interzise in institutiile penitenci- ited objects in penitentiary institutions, their
are, depistarea si ridicarea acestora ramane detection and removal remains current for a
actuala deja o perioada indelungata. Patrun- long time in the modern world. The penetra-
derea obiectelor interzise in institutiile pe- tion of prohibited objects into prison insti-
nitenciare reprezinta un act periculos din tutions is a dangerous act from a social point
punct de vedere social, deoarece incalcd or- of view because it violates the legal order by
dinea de drept daunand intereselor indivi- harming the interests of the individual, so-
dului, societdtii si statului sau creand condi- ciety and the state or creating conditions to
tii de a provoca un astfel de prejudiciu, prin  cause such harm, violating the order and re-
incdlcarea ordinii si relatiilor in acest dome- lations in this field. Penetration of prohibited
niu. Patrunderea obiectelor interzise catre objects to convicts negatively affects the state
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condamnati afecteaza negativ starea situatiei
operative, provoacda prejudicii semnificati-
ve raporturilor juridice care apar in procesul
executarii unei pedepse penale privative de
libertate.

METODE SI MATERIALE APLI-
CATE.

In limitele de studiu ale acestui articol,
au fost aplicate metodele: analiza, sinteza,
comparatia si constientizarea logica. Au fost
utilizate publicatii ale savantilor din domeniu
si legislatia relevanta.

REZULTATE OBTINUTE $I DIS-
CUTIIL

Scopul principal al legislatiei executi-
onal-penale este corectarea condamnatilor
si prevenirea comiterii unor noi infractiuni.
Pentru atingerea acestui scop in locurile de
detentie, legiuitorul a stabilit un mecanism
legal de solutionare a acestor raporturi, care
actioneaza ca o procedura de executare si is-
pasire a pedepsei, adicd regimul penitenciar.

Regimul, fiind unul dintre principalele
mijloace de corectare a condamnatilor, vizea-
za In primul rand asigurarea securitatii si izo-
larii acestora. In plus, reglementeazi indepli-
nirea obligatiunilor atribuite condamnatilor,
realizarea drepturilor si intereselor lor le-
gitime. Procesul de asigurare a izoldrii unei
persoane condamnate depinde nemijlocit de
ordinea speciala de realizare a contactelor
sale cu lumea exterioari. In procesul de asi-
gurare a securitatii personale a personalului,
a condamnatilor si a altor persoane, una din-
tre prioritatile administratiei penitenciare
ramane munca de implementare a masurilor
care vizeaza reducerea cauzelor si conditiilor
negative care conduc la savarsirea contraven-
tiilor si infractiunilor pe teritoriul institutii-
lor penitenciare. Aceste cauze si conditii sunt
inclusiv faptele de patrundere a obiectelor si
substantelor interzise pentru utilizare si con-
sum pe teritoriul institutiilor penitenciare.

Printre cele mai raspandite actiuni ile-
gale ce tin de circulatia obiectelor interzise pe
teritoriul institutiilor penitenciare ar fi urma-
toarele:

- Circulatia ilegala a substantelor narco-
tice, psihotrope sau a analoagelor lor pe teri-

of the operative situation, causes significant
damage to the legal relationships that arise in
the process of executing a criminal sentence
of deprivation of liberty.

APPLIED METHODS AND MATE-
RIALS.

Within the study limits of this article,
the following methods were applied: analy-
sis, synthesis, comparison and logical aware-
ness. The materials used are the publications
of scholars in the field, as well as the relevant
legislation.

RESULTS OBTAINED AND DIS-
CUSSIONS.

The main purpose of the execution-pe-
nal legislation is to correct the convicted and
prevent the commission of new crimes. In or-
der to achieve this goal in places of detention,
the legislator established a legal mechanism
for resolving these reports, which acts as a
procedure for the execution and serving of
the sentence, in other words, the penitentiary
regime.

The regime, being one of the main
means of correcting convicts, aims primarily
to ensure their security and isolation. In addi-
tion, it regulates the fulfillment of obligations
assigned to convicts, the realization of their
legitimate rights and interests. The process
of ensuring the isolation of a convicted per-
son directly depends on the special order of
making his contacts with the outside world.
Within the process of ensuring the personal
security of staff, convicts and other persons,
one of the priorities of the penitentiary ad-
ministration remains the work of implement-
ing measures aimed at reducing the causes
and negative conditions that lead to the com-
mission of contraventions and crimes on the
territory of penitentiary institutions. These
causes and conditions include the acts of pen-
etration of objects and substances prohibited
for use and consumption on the territory of
penitentiary institutions.

Among the most widespread illegal ac-
tions related to the circulation of prohibited
objects on the territory of penitentiary insti-
tutions would be the following:

- Illegal circulation of narcotic sub-
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toriul institutiilor penitenciare / transmiterea
ilegald a unor obiecte interzise persoanelor
detinute in penitenciare (art. 217-217/5, 322
CP) - total 406 cazuri, din care: 152 aflate in
gestiunea organelor procuraturii; 254 soldate
cu dosare penale/contraventionale;

- Transmiterea sau tentative de a trans-
mite catre detinuti obiecte, substante, produse
interzise (art. 343, 354 Cod Contraventional),
procurarea ori pastrarea ilegald de droguri (85
Cod Contraventional) - total 7 cazuri aflate in
gestiunea organelor procuraturii [1, p. 12].

Dintre obiectele interzise, trecute ilegal
in institutiile penitenciare, cele mai populare
pana in prezent raman a fi alcoolul, droguri-
le si telefoanele mobile. Alcoolul si drogurile
sunt necesare pentru consumul personal, iar
telefoanele mobile pentru a organiza livrarea
acestora si a castiga bani in mod fraudulos,
precum si pentru a comunica cu exteriorul.
Potrivit datelor statistice, printre obiectele
si bunurile confiscate, telefoanele mobile si
accesoriile pentru acestea ocupa primul loc,
iar in fiecare an numadrul lor nu face decat sa
creasca.

O analiza a numadrului de contraventii si
infractiuni comise de condamnatii care execu-
ta pedepse in institutiile penitenciare ne per-
mite sa constatam cresterea acestora. Astfel,
conform statisticii departamentale, cu referi-
re la faptele ilicite din sistemul administratiei
penitenciare, in anul 2022 sunt prezentate
in total 436 de cazuri (in anul 2021 - 303 ca-
zuri), din care 176 aflate In gestiunea organe-
lor procuraturii si 260 cazuri soldate cu dosa-
re penale/contraventionale.

Cand este vorba despre fenomene com-
plexe cum ar fi criminalitatea, urmeaza de
avut In vedere cd ea are la baza o pluralitate
de cauze, dintre care principale si secundare,
obiective si subiective, constante si tempora-
re etc. [2, p. 109]

Procesul determinatiei fenomenului
criminal reprezinta interactiunea complexa a
diferitelor forme de legdturi sau corelatii: nu
numai cauzale, ci si functionale, statistice, le-
gatura starilor etc. [3, p. 110]

Astfel, determinantele sunt cauzele
circulatiei obiectelor si substantelor interzi-
se si conditiile acesteia. Cauzele si conditiile
actioneazd Impreund: o cauzd genereaza un

10

stances, psychotropic substances or their
analogues on the territory of penitentiary in-
stitutions / illegal transmission of prohibited
objects to persons detained in penitentiaries
(art. 217-217/5, 322 of the Criminal Code)
- a total of 406 cases, of which: 152 under
the leadership of the prosecutor’s office; 254
completed with criminal/contravention files;

- Transmitting or attempting to trans-
mit prohibited objects, substances, products
to detainees (art. 343, 354 of the Contraven-
tion Code), illegal procurement or possession
of drugs (85 of the Contravention Code) - a
total of 7 cases under the administration of
the prosecutor’s office [1, p. 12].

Alcohol, drugs and mobile phones re-
main so far the most popular among the pro-
hibited items smuggled into prisons. Alcohol
and drugs are needed for personal consump-
tion, and mobile phones are needed to arrange
their delivery and make money fraudulently,
as well as to communicate with the outside
world. According to statistical data, among
confiscated items and goods, mobile phones
and their accessories occupy the first place,
and every year their number only increases.

An analysis of the number of misde-
meanors and crimes committed by convicts
serving sentences in penitentiary institutions
allows us to note their increase. Thus, accord-
ing to departmental statistics, with reference
to illegal acts in the penitentiary administra-
tion system, in 2022 a total of 436 cases are
presented (in 2021 - 303 cases), of which 176
are under the administration of the prosecu-
tor’s office and 260 cases resulted in criminal/
contravention cases.

When it comes to complex phenome-
na such as crime, it should be taken into ac-
count that it is based on a plurality of causes,
including primary and secondary, objective
and subjective, constant and temporary, etc
[2, p.109].

The process of determining the crimi-
nal phenomenon represents the complex in-
teraction of different forms of connections or
correlations: not only causal, but also func-
tional, statistical, the connection of states, etc
[3, p. 110].

Thus, the determinants are the causes of
the circulation of prohibited objects and sub-
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efect numai atunci cand sunt prezente anu-
mite conditii.

Cauzele circulatiei obiectelor interzi-
se sunt acei factori socio-psihologici de care
depinde direct savarsirea infractiunilor, care
reproduc incalcarea legii si infractiunea ca ur-
mare fireasca a acestora. Printre cele mai frec-
vente cauze ale criminalitatii sunt nihilismul
juridic, interesul personal etc.

Totodatd, urmeazi de subliniat ca nu
este posibil sd fie numit vreun motiv ,prin-
cipal”, care ar fi responsabil pentru intreaga
varietate de forme si tipuri de circulatie a
obiectelor si substantelor interzise. Nu este
corect de a reduce sarcina analizdrii factorilor
determinanti ai unor astfel de infractiunila al-
catuirea unui ,catalog de cauze” in combinatii
diferite, in conditii initiale diferite (care in-
clud conditii specifice de viata ale oamenilor,
modificari ale acestor conditii si starea anteri-
oara a criminalitdtii). Chiar si cei mai raspan-
diti factori, care au un impact direct asupra
circulatiei obiectelor si substantelor interzise,
influenteaza in mod diferit indicatorii canti-
tativi si calitativi ai acestor infractiuni.

Cauzele circulatiei obiectelor interzi-
se reprezinta factorul determinant, a carui
esentd este de a decide asupra faptei savarsite,
formarea motivului si scopului, alegerea mij-
loacelor infractionale pentru realizarea aces-
teia.

Al doilea element al determinantelor
sunt conditiile. Conditiile sunt niste fenome-
ne sociale care nu provoaca direct comiterea
unei infractiuni, ci sunt un fel de ,lubrifiant”
pentru mecanismele de formare si actiune
a cauzei, facilitand si sporind functionarea
acestora. O conditie este ceva care in sine nu
genereaza o Incalcare sau o infractiune, dar
influenteaza procesele de generare, participa
la determinarea criminalitatii.

Existd diverse modalitdti de transmite-
re a obiectelor interzise, cum ar fi trecerea si
transportarea prin punctul de trecere si con-
trol, colete, pachete, scrisori, coluziune, arun-
care peste edificiile de paza.

Alegerea metodei de realizare a ilega-
litatii, adica circulatia obiectelor interzise,
depinde de conditiile care insotesc comi-
terea unei infractiuni concrete. Conditiile
determind cantitatea si volumul circulatiei

n

stances and its conditions. Causes and condi-
tions act together: a cause generates an effect
only when certain conditions are present.

The causes of the circulation of pro-
hibited objects are those socio-psychological
factors on which the commission of crimes
directly depends, which reproduce the viola-
tion of the law and the crime as a natural con-
sequence of them. Among the most common
causes of crime are legal nihilism, self-inter-
est, etc.

At the same time, it should be empha-
sized thatitis not possible to name any “main”
reason, which would be responsible for the
entire variety of forms and types of circula-
tion of prohibited objects and substances. It
is not correct to reduce the task of analyzing
the determining factors of such crimes to the
compilation of a “catalogue of causes” in dif-
ferent combinations, under different initial
conditions (which include specific living con-
ditions of people, changes in these conditions
and the previous state of criminality). Even
the most widespread factors, which have a di-
rect impact on the circulation of prohibited
objects and substances, differently influence
the quantitative and qualitative indicators of
these crimes.

The causes of the circulation of prohib-
ited objects are the determining factor, the es-
sence of which is to decide on the committed
act, the formation of the reason and purpose,
the choice of the criminal means to achieve it.

The second element of the determi-
nants is the conditions. Conditions are social
phenomena that do not directly cause the
commission of a crime, but are a kind of “lu-
bricant” for the mechanisms of cause forma-
tion and action, facilitating and increasing
their functioning. A condition is something
that in itself does not generate a violation or
a crime, but influences the processes of gen-
eration, participates in the determination of
criminality.

There are various ways of transmitting
prohibited objects, such as passing and trans-
porting through the checkpoint and control,
parcels, packages, letters, collusion, throwing
over guard buildings.

The choice of the method of carrying
out the illegality, in other words, the circu-
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acestor articole, locul si momentul savarsirii
infractiunii.

Una din cele mai raspandite modalitati
este aruncarea obiectelor interzise peste edi-
ficiile de paza. Cetdtenii care livreaza obiecte
interzise condamnatilor considerd ca aceas-
ta metoda este una sigurd. Cel mai frecvent,
pentru transfer, cetatenii folosesc obiecte cu
actiune de propulsie (pistol pneumatic arti-
zanal, benzi de cauciuc), astfel de cazuri sunt
mai frecvent inregistrate in zonele urbane sau
in institutiile penitenciare amplasate in apro-
pierea autostrazilor, adica acolo unde este po-
sibil sa se transfere rapid si sd se ascunda cu
mijlocul de transport sau printre alti cetateni.
Transferurile obiectelor interzise, de regula,
sunt efectuate de rudele condamnatilor, pre-
cum si de catre anumiti functionari din cadrul
institutiilor penitenciare.

De reguld, condamnatii care ispasesc
pedeapsa intr-un penitenciar din apropierea
domiciliului, au un numar mai mare de relatii.
Acest fapt ingreuneazd monitorizarea perime-
trului institutiei precum si identificarea per-
soanelor care intentioneaza sa arunce obiecte
interzise peste edificiile de paza. Amplasarea
institutiei penitenciare, de asemenea, joacd un
rol important. Persoanele care intentioneaza
sa arunce obiecte interzise, riman in zona in
care se afla institutia, respectand normele de
conspiratie si cercetand terenul din preajma
penitenciarului. In cele mai dese cazuri, ei au
transport personal. Existenta diferitelor ane-
xe, situate langa gardul principal, faciliteazd
efectuarea aruncarilor.

Conditiile criminalitatii pot fi atat
circumstante legate de starea mediului ex-
tern (activitatea angajatilor institutiilor,
latenta unor tipuri de infractiuni, atitudini
diferite ale societatii fata de lista obiectelor,
produselor alimentare si lucrurilor interzise
in penitenciar, asigurarea tehnico-materi-
ala a institutiilor), precum si caracterizarea
condamnatului  (profesionalism criminal,
dependentd de alcool sau droguri etc.).

In functie de situatia concrets, aceeasi
imprejurare poate actiona atat ca o cauzd a
circulatiei obiectelor interzise, cat si ca con-
ditie a acesteia. De exemplu, o organizare
proastd a pazei institutiilor, si anume pe o
anumita portiune a perimetrului, insuficient
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lation of prohibited objects, depends on the
conditions accompanying the commission of
a specific crime. The conditions determine
the quantity and volume of circulation of
these articles, the place and time of the com-
mission of the crime.

One of the most common methods is
throwing prohibited objects over the guard
buildings. Citizens who deliver prohibited
items to convicts consider this method a safe
one. Most often, for transfer, citizens use
objects with propulsion action (handmade
pneumatic gun, rubber bands); such cases are
more often recorded in urban areas or in pris-
ons located near highways; strictly speaking,
where it is possible to quickly transfer and
hide by means of transport or among other
citizens. Transfers of prohibited items are
usually carried out by the relatives of the con-
victed as well as by certain officials from the
penitentiary institutions.

As a rule, convicts serving their sen-
tence in a penitentiary near their home have
a greater number of relationships. This fact
makes it difficult to monitor the perimeter
of the institution as well as to identify peo-
ple who intend to throw prohibited objects
over the security buildings. The location of
the penitentiary also plays an important role.
People, who intend to throw prohibited ob-
jects, stay in the area where the institution is
located, respecting the rules of conspiracy,
researching the land around the penitentiary.
In most cases, they have their own transport.
The existence of different annexes, located
next to the main fence, facilitates throwing.

The conditions of crime can be both,
circumstances related to the state of the ex-
ternal environment (the activity of the in-
stitutions’ employees, the latency of some
types of crimes, different attitudes of socie-
ty towards the list of objects, food products
and things prohibited in the penitentiary, the
technical and material provision of the insti-
tutions), as well as the characterization of the
convict (criminal professionalism, alcohol or
drug addiction, etc.).

Depending on the concrete situation,
the same circumstance can act both as a cause
of the circulation of prohibited objects and
as a condition for it. For example, a bad or-
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dotatd cu mijloace tehnice de paza, poate fi
atat o conditie care determina alegerea aces-
tei portiuni ca obiect de incdlcare cat si ca
motiv care a conditionat formarea motivatiei
corespunzatoare in randul functionarilor in-
stitutiei. Adicd, angajatii cred ca ulterior nu se
vor face aruncdri pe aceasta portiune a peri-
metrului obiectului protejat.

O analiza a factorilor interni privind
realizarea actiunilor ce tin de introducerea
obiectelor interzise pe teritoriul penitenci-
arului, indicd asupra faptului ca in randul
condamnatilor predispusi spre obtinerea de
substante si obiecte interzise, ca niste conditii
interne, cel mai frecvent, figureaza ,alcoolis-
mul, dependenta de droguri, tulburdrile men-
tale si nervoase [4, p. 79].

Pe de altd parte, pentru functionarii in-
stitutiilor penitenciare si personalul civil, din
conditiile interne pentru savarsirea acestor
actiuni, sunt caracteristice profesionalismul
scazut, aviditatea, avaritia, sau, dimpotriva,
generozitatea, simplitatea, credulitatea [5, p.
84-85].

Drept elemente ale structurii cauzale
al comportamentului infractional examinat
urmeaza a fi recunoscute conditiile externe,
cum ar fi: deficiente ale micromediului social
care afecteaza atdt procesele motivationale,
cat si situationale, precum si acele lacune in
reglementarea juridica, In virtutea cdrora
sunt admise Incdlcdri ale legii. La motivele
acestei randuiri ar trebui incluse finantarea
insuficientd a sistemului penitenciar, care ad-
mite formarea unor motive egoiste n randul
angajatilor, care se realizeazd prin trecerea
si transmiterea unor obiecte interzise catre
condamnati.

Un grup mare de conditii este format
din deficiente de ordin organizatoric si mana-
gerial. Este vorba, in primul rand, de o supra-
veghere insuficientd a condamnatilor care
beneficiaza de dreptul de a se deplasa fara es-
cortd si Insotire, atunci cand trec prin punc-
tele de control, precum si a angajatilor civili,
vehiculelor care trec pe teritoriul penitencia-
rului, controlul insuficient al coletelor si pa-
chetelor. Aici ar trebui incluse, de asemenea,
deficientele politicii de personal a sistemului,
in special ce tine de selectarea si distribuirea
personalului precum si a ridicarii calificarii
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ganization of the security of the institutions,
namely, on a certain part of the perimeter, in-
sufficiently equipped with technical security
means, this can be both a condition that de-
termines the choice of this part as an object
of violation and a reason that conditioned
the formation of the appropriate motiva-
tion among the institution’s officials. That
means that, the employees believe that later
no throws will be made on this portion of the
perimeter of the protected object.

An analysis of the internal factors re-
garding the implementation of the actions
related to the introduction of prohibited ob-
jects into the territory of the penitentiary, in-
dicates the fact that among the convicts pre-
disposed to obtaining prohibited substances
and objects, as internal conditions, the most
common are “alcoholism, drug addiction,
mental and nervous disorders [4, p. 79].

On the other hand, for the officials of
penitentiary institutions and civilian person-
nel, from the internal conditions for carrying
out these actions, low professionalism, greed,
avarice, or, on the contrary, generosity, simplic-
ity, credulity are characteristic [5, p. 84-85].

As elements of the causal structure of
the examined criminal behavior, should be
recognized external conditions, such as: de-
ficiencies of the social microenvironment
that affect both motivational and situation-
al processes, as well as those gaps in the le-
gal regulation, by virtue of which violations
of the law are admitted. The reasons for this
arrangement should include the insufficient
financing of the penitentiary system, which
admits the formation of selfish motives
among employees, and which is achieved by
passing and transmitting prohibited objects
to convicts.

A large group of conditions consists
of organizational and managerial deficiencies.
This is, first of all, an insufficient supervi-
sion of convicts who benefit from the right to
move without escort and convoy, when they
pass through control points, as well as civil-
ian employees, vehicles passing through the
territory of the penitentiary, insufficient con-
trol of parcels and packages. Here should also
be included the shortcomings of the person-
nel policy of the system, especially regarding
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acestora.

In plus, supraaglomerarea penitenci-
arelor face dificild efectuarea unei suprave-
gheri adecvate a condamnatilor [6, p. 64].
Deficientele in activitatea educativa si cultura
juridicd scazuta contribuie la formarea unei
orientari motivationale privind achizitia unor
substante interzise. Latenta ridicata a transfe-
rurilor ilegale, incalcarea legalitdtii in cazurile
tragerii la raspundere disciplinara si admi-
nistrativa, atat a persoanelor care transferd
substante interzise, cat sia condamnatilor cele
procura, contribuie la perpetuarea situatiilor
criminogene care, in cele din urma, genereaza
infractiuni grave comise in conditiile aflarii in
penitenciar.

De exemplu, motivele de bazd care contri-
buie la circulatia ilegald a telefoanelor mobile
in institutiile penitenciare, in opinia noastra,
sunt:

1. Indeplinirea functiei de organizare a
criminalitatii in procesul de realizare a inte-
reselor acestora (coordonarea fortelor, impli-
carea, pregdtirea, redistribuirea fondurilor)
folosind telefoanele mobile in institutiile pe-
nitenciare;

2. Dependenta de droguri si alcooliza-
rea persoanelor detinute in institutiile peni-
tenciare, in timp ce acestea sunt raspandite
inclusiv prin intermediul telefoanelor mobile;

3. Tendintele nefavorabile in dezvolta-
rea orientarilor spirituale si morale ale cetd-
tenilor sporesc implicarea acestora in grupuri
criminale prin intermediul retelei internet,
utilizand telefoanele mobile.

Cunoasterea mecanismului cauzal al
patrunderii obiectelor, substantelor si bautu-
rilor interzise in institutiile penitenciare, fo-
cusarea pe eliminarea, neutralizarea sau com-
pensarea consecventa a cauzelor si conditiilor
interne si externe, va contribui la o reduce-
re semnificativd a cazurilor de introducere a
acestora pe teritoriul penitenciarului. Astfel,
stiind despre subiectii prin ale cdror actiuni
obiectele interzise intra pe teritoriul peniten-
ciarului, pot fi propuse unele masuri preven-
tive, cum ar fi inspectia si perchezitia atunci
cand acestia intra pe teritoriul institutiei.
Pentru a creste eficienta acestor masuri, este
rezonabil de utilizat instrumente speciale de
cautare - de exemplu, detectoare de metale.
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the selection and distribution of personnel as
well as raising their qualifications.

In addition, prison overcrowding
makes it difficult to provide adequate su-
pervision of convicts [6, p. 64]. Deficiencies
in educational activity and low legal culture
contribute to the formation of a motivational
orientation regarding the acquisition of pro-
hibited substances. The high latency of illegal
transfers, the violation of legality in cases of
disciplinary and administrative prosecution,
both of the persons who transfer prohibited
substances and of the convicts who procure
them, contribute to the perpetuation of crim-
inogenic situations which, finally, generate
serious crimes committed in prison.

For example, the main reasons contrib-
uting to the illegal circulation of mobile phones
in prisons, according to our opinion, are the
following:

1. Fulfilling the function of organizing
crime in the process of achieving their in-
terests (coordination of forces, involvement,
training, redistribution of funds) using mo-
bile phones in prison institutions;

2. Drug addiction and alcoholism of
people detained in penitentiary institutions,
while they are also spread through mobile
phones;

3. Unfavorable trends in the develop-
ment of spiritual and moral orientations of
citizens increase their involvement in crimi-
nal groups through the Internet using mobile
phones.

Knowing the causal mechanism of the
penetration of prohibited objects, substances
and drinks into penitentiary institutions, fo-
cusing on the elimination, neutralization or
consistent compensation of internal and ex-
ternal causes and conditions, will contribute
to a significant reduction in the cases of their
introduction into the penitentiary territory.
Thus, knowing about the subjects through
whose actions the prohibited objects enter
the territory of the penitentiary, some pre-
ventive measures can be proposed, such as
inspection and search when they enter the
territory of the institution. To increase the
efficiency of these measures, it is reasona-
ble to use special search tools - for example,
metal detectors. In addition, searches should
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In plus, perchezitiile ar trebui si fie atat pla-
nificate, cat si inopinate si sa vizeze nu doar
condamnatii, ci si angajatii sistemului peni-
tenciar, avocatii care se intalnesc In institutie
cu clientii lor, precum si rudele care se afla
pe teritoriul penitenciarului. De asemenea,
coletele, pachetele cu provizii si banderole-
le urmeazd a fi verificate minutios. O atentie
deosebita urmeaza a fi acordata prevenirii
introducerii obiectelor interzise in peniten-
ciare de cdtre liderii si participantii activi
in grupurilor cu orientare negativd. Se cere
in mod constant intensificarea activitatilor
functionarilor in vederea identificdrii si su-
primarii cdilor de intrare a obiectelor interzi-
se In penitenciar [7, p. 41].

Pentru prevenirea aruncarii obiectelor
interzise peste edificiile de pazd, se cere des-
fasurarea unei activitdti organizatorice legate
de dotarea tehnicd a perimetrului de baza al
institutiilor penitenciare, precum si a terito-
riilor supuse cerintelor de regim. Organiza-
rea corecta si desfdasurarea in timp util a ma-
surilor de regim va contribui la diminuarea
patrunderii obiectelor interzise, precum si la
scaderea numdrului infractiunilor, comise de
catre condamnati cu utilizarea acestora [8, p.
119].

Prevenirea intrarii obiectelor inter-
zise catre condamnati presupune nu doar
confiscarea efectiva a obiectelor si substan-
telor interzise, ci si identificarea cauzelor si
conditiilor care contribuie la desfasurarea ac-
tivitatii ilegale, precum si eliminarea factori-
lor care contribuie la aceasta.

In baza literaturii de specialitate si a
practicii penitenciare ce tine de prevenirea
introducerii obiectelor si substantelor interzi-
se, pot fi relevati factorii care afecteaza starea
problemei examinate. La ei se refera:

- factori conditionati de un sistem sub-
dezvoltat de activitdti de management pen-
tru prevenirea introducerii In penitenciar a
obiectelor interzise; factori legati de organi-
zarea ineficienta a principalelor directii de
activitate ale institutiei penitenciare; factori
externi.

Sd examinam mai detaliat factorii iden-
tificati.

In opinia noastri, primul grup de factori
este cauzat de un sistem insuficient dezvoltat
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be both planned and unannounced and tar-
get not only convicts, but also employees of
the prison system, lawyers who meet in the
institution with their clients, as well as rela-
tives who are on the territory of the prison.
In addition, parcels, supply packages and
bands are to be thoroughly checked. Special
attention should be paid to the prevention of
the introduction of prohibited objects into
prisons by leaders and active participants in
groups with a negative orientation. It is con-
stantly requested to intensify the activities of
the officials in order to identify and suppress
the ways of entry of prohibited objects into
the penitentiary [7, p. 41].

In order to prevent the throwing of
prohibited objects over the guard buildings,
an organizational activity related to the tech-
nical equipment of the basic perimeter of the
penitentiary institutions as well as the ter-
ritories subject to the regime requirements
is requested. The correct organization and
timely implementation of regime measures
will contribute to reducing the penetration
of prohibited objects, as well as reducing the
number of crimes committed by convicts us-
ing them [8, p. 119].

Preventing the entry of prohibited ob-
jects to convicts involves not only the effec-
tive confiscation of prohibited objects and
substances, but also the identification of the
causes and conditions that contribute to the
illegal activity, as well as the elimination of
the factors that contribute to it.

Based on the specialized literature but
also on the penitentiary practice related to
the prevention of the introduction of prohib-
ited objects and substances, the factors that
affect the state of the examined problem can
be revealed. They could be the following:

- factors conditioned by an underdevel-
oped system of management activities to pre-
vent the introduction of prohibited objects
into the penitentiary; factors related to the
inefficient organization of the main activities
of the penitentiary institution; external fac-
tors.

Let us examine in more detail the iden-
tified factors.

According to us, the first group of fac-
tors is caused by an insufficiently developed
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pentru elaborarea si adoptarea unor decizii pe
probleme legate de prevenirea intrarii obiec-
telor interzise In institutiile penitenciare.

Acesti factori sunt caracterizati de ur-
matoarele circumstante:
atentie insuficienta din partea
functionarilor institutiei penitenciare la pro-
blemele activitatilor de preventie ale ser-
viciilor care vizeazd depistarea, prevenirea
si suprimarea surselor, cadilor, cauzelor si
conditiilor de trecere a obiectelor interzise
catre condamnati;

- pregdtirea profesionala insuficien-
ta, lipsa de cunostinte si experienta practica
in randul directorilor de institutii si unitati
structurale ale penitenciarului, in problemele
de prevenire a intrdrii obiectelor interzise in
penitenciar;

- control insuficient asupra situatiei cri-
minogene din penitenciar, asociat cu primi-
rea si circulatia obiectelor interzise In randul
condamnatilor;

- utilizarea ineficienta a fortelor si mij-
loacelor unitdtilor structurale ale penitencia-
rului pentru identificarea, prevenirea, supri-
marea cauzelor si conditiilor care contribuie
la intrarea obiectelor interzise In penitenciar.

Al doilea grup de factori, care contri-
buie la intrarea obiectelor interzise in peni-
tenciare, include deficiente in implementarea
activitatilor de baza ale unitatilor structurale
ale penitenciarelor.

Deficiente in activitatile serviciului si-
guranta si regim:

- Incalcarea cerintelor regimului de ac-
ces, care implicd inspectia superficiald a ve-
hiculelor si cetdtenilor ce intrd sau parasesc
teritoriul institutiei penitenciare, intrarea
(iesirea) unor incdrcaturi;

- eficienta redusd a actiunilor de ridi-
care a obiectelor si substantelor interzise de
la condamnatii care se intorc de la munca,
atat de la locurile de producere, cat si de la
obiectele din afara teritoriului penitenciaru-
lui. O problemad aparte o reprezinta controlul
condamnatilor care beneficiaza de dreptul de
a se deplasa fara escortad si Insotire;

- lipsa unei supravegheri adecvate asu-
pra comportamentului condamnatilor si al al-
tor persoane pe teritoriul institutiei peniten-
ciare si teritoriul adiacent unde sunt stabilite
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system for the elaboration and adoption of
decisions on issues related to the prevention
of the entry of prohibited objects into peni-
tentiary institutions.

These factors are characterized by the
following circumstances:

- insufficient attention on the part of
the officials of the penitentiary institution to
the problems of the prevention activities of
the services aimed at detecting, preventing
and suppressing the sources, ways, causes
and conditions of the transfer of prohibited
objects to convicts;

- insufficient professional training, lack
of knowledge and practical experience among
the directors of institutions and structural
units of the penitentiary, in the problems of
preventing the entry of prohibited objects
into the penitentiary;

- insufficient control over the crimino-
genic situation in the penitentiary, associated
with the receipt and circulation of prohibited
objects among the convicts;

- ineffective use of the forces and means
of the structural units of the penitentiary to
identify, prevent, suppress the causes and
conditions that contribute to the entry of
prohibited objects into the penitentiary;

The second group of factors, which
contribute to the entry of prohibited objects
into penitentiaries, include deficiencies in the
implementation of the basic activities of the
structural units of the penitentiaries.

Deficiencies in the activities of the se-
curity and regime service:

- violation of the requirements of the
access regime, which involves the superficial
inspection of vehicles and citizens entering or
leaving the territory of the penitentiary insti-
tution, the entry (exit) of some loads;

- the reduced efficiency of actions to
pick up prohibited objects and substances
from convicts returning from work, both from
production sites and from objects outside the
prison territory. A particular problem is the
control of convicts who benefit from the right
to move without escort or convoy;

- lack of adequate supervision over the
behavior of convicts and other persons on the
territory of the penitentiary institution and
the adjacent territory where regime require-
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cerinte de regim;

- asigurarea insuficientd a institutiilor
penitenciare cu mijloace speciale pentru de-
pistarea si ridicarea obiectelor interzise, in
special stupefiante si substante psihotrope;

- lipsa monitorizarii adecvate si conti-
nue a locurilor periculoase din punct de ve-
dere al evadarii si vulnerabile din punct de
vedere al aruncarii obiectelor interzise, aco-
perire tehnica si inginereasca insuficientd;

- control insuficient asupra zonelor de
producere amplasate in afara penitenciarului.

Lacune In organizarea activitdtilor ser-
viciilor operative ale institutiei:

- nivel insuficient de organizare si re-
alizare a activitdtilor investigative ce tin
de competenta serviciilor operative ale
institutiei penitenciare;

- lipsa unui instructaj calificat a per-
soanelor noi-angajate care sd includa: averti-
zarea privind abtinerea de la actiuni ilegale,
inclusiv intrarea in relatii neregulamentare cu
condamnatii; informarea despre modalitdtile
si metodele de stabilire a relatiilor neregula-
mentare de catre condamnati; avertizare cu
privire la raspunderea pentru actiuni ilegale;

- studierea insuficienta a caracteristici-
lor criminogene ale mediului condamnatilor
si a gradului de influenta a acestuia asupra
situatiei operative din penitenciar.

Factorii externi de intrare in institu-
tia penitenciara a obiectelor interzise sunt
caracterizati prin:

- lacune ale legislatiei executional-pe-
nale;

- factori socio-juridici ai existentei si
pericolului infractionalitdtii;

- factori socio-economici ai asigurd-
rii materiale a infrastructurii penitenciare,
a procesului executional-penal, salarizarea
angajatilor etc.

Pe langa factorii enumerati, mai exista
anumite conditii pentru intrarea obiectelor in-
terzise In penitenciar. Acestea ar fi [9, p. 33]:

- concentrarea activitatii infractionale
in institutiile penitenciare si pe teritoriul adi-
acent acestora;

- latenta ridicatd a contraventiilor si
infractiunilor din mediul penitenciar asocia-
te cu utilizarea dispozitivelor mobile de cdtre
condamnati;
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ments are established;

- insufficient provision of penitentiary
institutions with special means for detecting
and picking up prohibited objects, especially
narcotics and psychotropic substances;

- lack of adequate and continuous mon-
itoring of places dangerous from the point of
view of escape and vulnerable from the point
of view of disposal of prohibited objects, in-
sufficient technical and engineering coverage;

- insufficient control over production
areas located outside the penitentiary.

Inconsistencies in the organization of
the activities of the operative services of the
institution:

- insufficient level of organization and
realization of the investigative activities that
belong to the competence of the operative
services of the penitentiary institution;

- lack of qualified training of new em-
ployees to include: the warning to refrain
from illegal actions, including entering into
irregular relations with convicts; informing
about the ways and methods of establishing
irregular relationships by convicts; warning
about liability for illegal actions;

- the insufficient study of the crimino-
genic characteristics of the convicts’ environ-
ment and the degree of its influence on the
operative situation in the penitentiary;

The external factors of entry into the
penitentiary institution of prohibited objects
are characterized by:

- divergences in the enforcement-penal
legislation;

- socio-legal factors of the existence and
danger of criminality;

- socio-economic factors of the material
provision of the penitentiary infrastructure,
of the execution-penal process, employee
wages, etc.

In addition to the listed factors, it is
necessary to reveal certain conditions for the
entry of prohibited objects into the peniten-
tiary. These would be [9, p. 33]:

- the concentration of criminal activity
in penitentiary institutions and the territory
adjacent to them;

- the high latency of misdemeanors and
crimes in the penitentiary environment associ-
ated with the use of mobile devices by convicts;
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- pozitia insuficient de activd a adminis-
tratiei penitenciare in implementarea masuri-
lor de prevenire a circulatiei ilegale a telefoa-
nelor mobile si a accesoriilor acestora;

- impunitatea pentru sdavarsirea contra-
ventiilor si infractiunilor, adicd posibilitatea
sustragerii de la raspundere pentru o fapta
periculoasa din punct de vedere social;

- coruptibilitatea unor functionari ai
institutiilor penitenciare care submineaza
autoritatea sistemului penitenciar in ochii
societatii;

- asigurarea materiald si tehnica insu-
ficienta a institutiilor penitenciare, fapt care
ingreuneaza contracararea si prevenirea efi-
cienta a faptelor de circulatie ilegald a obiec-
telor si substantelor interzise in penitenciare.

CONCLUZIIL.

Astfel, reiesind din cele relatate mai sus,
putem afirma ca factorii indicati determina,
in mare parte, circulatia ilegala a obiectelor si
substantelor interzise in institutiile peniten-
ciare, iar In viitor, pare evident cd problemele
institutiilor penitenciare sunt direct legate de
problemele generale ale organelor de drept ale
statului in contracararea activitdtilor ilegale,
utilizand activ realizarile stiintei si tehnologiei.

Totodatd, organizarea corectd si imple-
mentarea in timp util a masurilor de securitate
si a actiunilor procedural-administrative, vor
contribui la o diminuare a fluxului de obiecte
si substante interzise care intrd in institutiile
de detentie si, ca urmare, la o scddere a numa-
rului de contraventii si infractiuni comise de
condamnati. In aceste conditii, functionarea
eficienta a institutiilor penitenciare va con-
tribui la atingerea obiectivelor legislatiei exe-
cutional-penale si, ca urmare, la eliminarea
diferitelor fenomene negative din cadrul sis-
temului penitenciar.

- the insufficiently active position of the
penitentiary administration in the implemen-
tation of measures to prevent the illegal circu-
lation of mobile phones and their accessories;

- impunity for committing misdemea-
nors and crimes, strictly speaking, the possi-
bility of evading responsibility for a socially
dangerous act;

- the corruption of some prison officials
who undermine the authority of the prison
system in the eyes of society;

- the insufficient material and technical
security of penitentiary institutions, a fact that
makes it difficult to counter and effectively
prevent acts of illegal circulation of prohibited
objects and substances in penitentiaries.

CONCLUSIONS.

Thus, based on the above, we can say that
the indicated factors determine, for the most
part, the illegal circulation of prohibited objects
and substances in prison institutions, and in
the future, it seems obvious that the problems
of prison institutions are directly related to
the general problems of the state law organs in
countering illegal activities, actively using the
achievements of science and technology.

At the same time, the correct organiza-
tion and timely implementation of security
measures and procedural-administrative ac-
tions will contribute to a decrease in the flow
of prohibited objects and substances entering
detention institutions and, as a result, to a de-
crease in the number of contraventions and
crimes committed by convicts.

Under these conditions, the efficient
functioning of the penitentiary institutions will
contribute to the achievement of the objectives
of the execution-penal legislation and, as a re-
sult, to the elimination of various negative phe-
nomena within the penitentiary system.
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Digitalizarea si Internetul ne-au transformat
radical viata. Am devenim parte a unei lumi vir-
tuale aflate intr-un proces continuu de extindere
globald. Datele cu caracter personal astdzi nu
mai sunt fixate ca odinioard in registre de hdrtie.
Ele se inscriu in registre electronice centralizate,
la care pot apela diferite institutii ale statului, in-
clusiv organele de ocrotire a normelor de drept.

Astfel, tehnologiile informationale au devenit
parte din vita noastrd cotidiand si practic este de
neconceput ca aceasta sd ocoleascd un domeniu
atdt de important si strategic pentru tara noas-
trd cum este activitatea speciald de investigatii.
Dacd pdnd nu demult problema principald a
investigatiilor speciale era deficitul de informatii si
elaborarea instrumentelor adecvate de obtinere
a informatiilor, astdzi lucrurile s-au schimbat,
problema de bazd acum este alta — surplusul de
informatii si cGutarea metodelor corespunzdtoaq-
re de stocare, sistematizare si analizd a acestora.

Cuvinte-cheije: sistem informational, activi-
tate speciald de investigatie, informatie, regis-
tru electronic, bazd de date, acces, tehnologii
informationale.

DOI10.5281/zenodo.10417155

CONCEPTUAL ASPECTS REGARDING
THE INFORMATION SYSTEMS USED
IN THE SPECIAL INVESTIGATIVE
ACTIVITY
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Digitization and the Internet have radically
transformed our lives. We would become part of
a virtual world in a continuous process of global
expansion. Today, personal data are no longer re-
corded in paper registers as they used to be. They
are registered in centralized electronic registers
that can be accessed by various state institutions,
including law enforcement bodies.

Thus, information technologies have become
part of our daily life, it is practically inconceivable
that it bypasses such an important and strategic
field for our country as the special investigation
activity. If until recently the main problem of spe-
cial investigations was the lack of information
and the development of appropriate tools for ob-
taining information, today things have changed,
the basic problem now is different — the surplus
of information and the search for appropriate
methods of storage, systematization, and analy-
sis of them.

Keywords: information system, special inves-
tigative activity, information, electronic register,
database, access, information technologies.

INTRODUCERE.

Prevenirea si combaterea criminalitatii,
asigurarea securitatii statului, ordinii publice,
apararea drepturilor si intereselor legitime
ale persoanelor, descoperirea si cercetarea in-
fractiunilor sunt obiectivele asumate de cdtre
stat in vederea realizdrii cdrora este gandit in-
treg sistemul reglementdrilor juridice privind
desfasurarea unui gen de activitate mai putin
cunoscut pentru publicul larg, numit in lim-
bajul juridic national - activitate speciala de
investigatii (art.1 Legea nr.59/2012).

Necesitatea acestui gen de activitate
este dictata de dificultatile pe care le Intam-
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INTRODUCTION.

Preventing and combating crime, en-
suring state security, and public order, de-
fending the rights and legitimate interests of
individuals, and discovering and investigat-
ing crimes are the objectives assumed by the
state to achieve which the entire system of
legal regulations regarding the development
of a less known type of activity for the gener-
al public, called in the national legal language
- special investigative activity (art.1 Law no.
59/2012).

The need for this type of activity is dic-
tated by the difficulties faced by the system of
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pind sistemul organelor de ocrotire a nor-
melor de drept si cel al organelor de apara-
re a securitdtii nationale mai ales astazi, in
conditiile in care tehnologiile secolului 21,
pe langa multiplele beneficii oferite intregii
omeniri, au favorizat dezvoltarea metodelor
de operare a tuturor celor rau-intentionati
impotriva societitilor democratice. In acest
context, insasi Curtea Europeana a Dreptu-
rilor Omului recunoaste ca societdtile demo-
cratice sunt amenintate de forme extrem de
sofisticate de criminalitate si spionaj, astfel
incat statul, pentru a putea contracara aceste
amenintdri, trebuie sd poata efectua suprave-
gherea secretd a elementelor subversive care
opereaza in jurisdictia sa [6].

In plan doctrinar s-a mentionat pe buni
dreptate ca activitatea speciald de investigatii
este singurul instrument real si eficient pen-
tru depistarea si prevenirea In timp util a
infractiunilor, identificarea subiectilor aces-
tora, documentarea activitatii infractionale,
depistarea si investigarea infractiunilor [13,
p-88l.

Eficacitatea rezolvarii sarcinilor activi-
tatii speciale de investigatii (relevarea aten-
tatelor criminale, prevenirea, curmarea in-
fractiunilor si identificarea persoanelor care
le organizeaza si/ sau le comit; descoperirea
si cercetarea infractiunilor; cautarea persoa-
nelor disparute fara urma ori a celor care se
ascund de organele de urmarire penald sau
de instanta de judecatd ori se eschiveaza de
la executarea pedepsei; depistarea bunurilor
provenite din activitati ilegale si colectarea
probelor privind aceste bunuri; colectarea de
informatii despre posibile evenimente si/sau
actiuni ce ar putea pune In pericol securitatea
statului) este determinatd in mare mdsurd de
obtinerea in timp util a informatiilor despre
anumite evenimente criminale, despre per-
soane implicate in acestea, despre cetateni
care cunosc sunt familiarizati cu asemenea
intentii criminale etc.

Informatiile operative obtinute in cur-
sul activitdtii speciale de investigatii pot fi
impartite in informatii care ulterior pot deve-
ni probe in sensul Codului de procedura pe-
nald, adica cele verificate din punct de vedere
al admisibilitdtii, pertinentei si concludentii,
si informatii care din anumite considerente
nu pot deveni probe, dar care pot fi folosite ca
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law enforcement bodies and that of national
security defense bodies, especially today, giv-
en that the technologies of the 21st century,
in addition to the multiple benefits offered
to all of humanity, they have favored the de-
velopment of the methods of operation of all
those malicious against democratic societies.
In this context, the European Court of Hu-
man Rights itself recognizes that democratic
societies are threatened by extremely sophis-
ticated forms of crime and espionage, so the
state, to counter these threats, must be able
to carry out secret surveillance of subversive
elements operating in its jurisdiction [6].

In terms of doctrine, it was rightly men-
tioned that special investigative activity is
the only real and effective tool for the timely
detection and prevention of crimes, identi-
fication of their subjects, documentation of
criminal activity, and detection and investi-
gation of crimes [13, p.88].

The effectiveness of solving the tasks of
the special investigative activity ( revealing
criminal attacks, preventing, solving crimes,
and identifying the people who organize and/
or commit them; the discovery and investi-
gation of crimes; the search for persons who
have disappeared without a trace or those
who are hiding from the criminal investiga-
tion bodies or by the court or evades the ex-
ecution of the sentence; the detection of as-
sets originating from illegal activities and the
collection of evidence regarding these assets;
the collection of information about possible
events and/or actions that could endanger the
security of the state) is largely determined by
timely obtaining information about certain
criminal events, about people involved in
them, about citizens who know about it, etc.

The operational information obtained
during the special investigative activity can
be divided into information that can later
become evidence within the meaning of the
Code of Criminal Procedure, that is, informa-
tion verified from the point of view of admis-
sibility, relevance, and conclusiveness, and
information that for certain reasons cannot
become evidence, but which can be used as
indicative information in the detection and
investigation of crimes, for example, for the
preparation and performance of a search or
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informatii orientative in relevarea si investi-
garea infractiunilor, de exemplu, pentru pre-
gatirea si efectuarea unei perchezitii sau a altei
actiuni de urmarire penald ori mdsuri speciale
de investigatii (art.24 Legea nr.59/2012).

Fiabilitatea, acuratetea, completitu-
dinea, suficienta si multe alte calitati ale
informatiilor operative au facut intotdeauna
obiectul cercetdrii stiintifice, inclusiv a celei
de nivel monografic. Din aceastd perspecti-
va, ar fi nedrept sa nu apreciem importanta
activitatilor de obtinere a informatiilor in
procesul activitatii speciale de investigatii.
Totodata, trebuie sa spunem faptul cd
obtinerea de informatii in activitatea speciala
de investigatii nu constituie un scop in sine
[14, p.221-222].

Nu mai putin importante sunt aspectele
de inregistrare si utilizare a informatiilor pen-
tru realizarea activitatilor de cautare, verifica-
re siidentificare a persoanelor si obiectelor ce
prezintd interes operativ.

Astfel,  activitatea  speciald  de
investigatii nu trebuie privita doar ca o forma
sau un gen de activitate indreptat doar spre
obtinerea de informatii, ci si spre fixarea, sis-
tematizarea, stocarea si analiza acestora pen-
tru folosirea lor ulterioard mult mai eficient.
Anume in acest context legiuitorul national a
atribuit autoritdtilor care practica activitatea
speciald de investigatii competenta de creare
si utilizare a sistemelor informationale (art.7
si 12 Legea nr.59/2012).

La modul concret, sistemele informati-
onale sunt gandite pentru concentrarea si
inregistrarea informatiilor cu privire la per-
soane, fapte, obiecte, evenimente de interes
investigativ-operativ. Aceste informatii sunt
sistematizate in anumite registre, banci de
date, fisiere, dosare. Scopul principal al aces-
tor colectii de informatii constd in oportuni-
tatea apeldrii repetate la aceleasi informatii
de catre diversi subiecti ai activitatii speciale
de investigatii.

Actualitatea utilizarii sistemelor infor-
mationale ca parte componenta a activitdtii
speciale de investigatii constda In faptul ca
organele de ocrotire a normelor de drept, in
general, si subdiviziunile axate pe domeniul
investigatiilor speciale, in mod special, chel-
tuiesc bani si eforturi considerabile pentru
obtinerea informatiilor operative, iar mo-
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other criminal investigation action or spe-
cial investigative measures (art. 24 Law no.
59/2012).

Reliability, accuracy, completeness,
sufficiency, and many other qualities of op-
erational information have always been the
object of scientific research, including mon-
ographic-level research. From this perspec-
tive, it would be unfair not to appreciate the
importance of intelligence-gathering activ-
ities in the process of special investigative
work. At the same time, we must also say
that obtaining information in the special in-
vestigative activity is not a goal in itself [14,
p.221-222].

No less important are the aspects of
registration and use of information for carry-
ing out search, verification, and identification
of persons and objects of operational interest.

Thus, the special activity of investiga-
tions should not be seen only as a form or a
type of activity aimed only at obtaining in-
formation, but also at fixing, systematizing,
storing, and analyzing them for their later use
much more effectively. Precisely in this con-
text, the national legislator assigned to the
authorities that practice special investigative
activity has the competence to create and use
information systems (art. 7 and 12 Law no.
59/2012).

In concrete terms, information sys-
tems are designed for the concentration and
recording of information regarding persons,
facts, objects, and events of investigative-op-
erative interest. This information is system-
atized in certain registers, data banks, files,
and folders. The primary purpose of these
collections of information is to facilitate re-
peated calls for the same information by vari-
ous subjects of special investigative work.

The actuality of the use of information
systems as a part of the special investigation
activity consists in the fact that law enforce-
ment bodies, in general, and subdivisions spe-
cialized in the field of special investigations,
in particular, spend considerable money and
efforts to obtain operative information, and
the inherited models of information process-
ing and analysis are morally outdated and no
longer correspond to the requirements of the
time. Their use often leads to calculation er-
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delele mostenite de prelucrare si analiza a
informatiilor sunt moral invechite si nu mai
corespund cerintelor timpului. Utilizarea
acestora de multe ori conduce la erori de cal-
cul si intarzieri in raportarea situatiilor ope-
rative si luarea deciziilor corespunzatoare.

Aplicarea noilor tehnologii
informationale bazate pe intretinerea auto-
matd a Inregistrdrilor informationale face
oportund extinderea semnificativd a ga-
mei posibilelor verificari, inclusiv capacita-
tea efectuarii verificarilor operative a per-
soanelor retinute, suspectate de comiterea
infractiunilor, a imigrantilor si emigrantilor
ilegali, precum si alte categorii de persoane
de interes operativ.

CONTINUT DE BAZA.

Pornind de la semnificatia literard a
termenilor ,sistem” [9] si ,informational” [8]
se poate spune ca prin sistem informational
[7] se intelege ansamblul de elemente (banci
de date structurate dupa un anumit concept,
date, hardware si software, precum si resur-
sele umane si suportul organizational) inter-
conectate si interdependente ce formeaza
un Intreg organizat, conceput pentru a stoca,
cauta si procesa informatii, precum si resur-
sele organizationale corespunzdtoare (umane,
tehnice, financiare etc.) care furnizeaza si di-
fuzeaza informatii.

Din perspectiva legislatiei nationale
[11], notiunea de sistem informational sem-
nifica o totalitate de resurse si tehnologii
informationale interdependente, de meto-
de si de personal, destinata pastrarii, prelu-
crarii si furnizdrii de informatii. Resursele
informationale sunt reprezentate sub forma
de banci de date, iar o banci de date este un
sistem tehnico-informational ce include una
sau mai multe baze de date si un sistem de
dirijare a acestor baze. La randul sdau, o baza
de date constd dintr-o totalitate de date orga-
nizate conform unei structuri conceptuale ce
descriu caracteristicile principale si raportu-
rile dintre esente, destinatd unui domeniu sau
mai multor domenii de aplicare.

Conform enciclopediei Wikipedia [15],
sursa de informatii online foarte populard,
notiunea de sistem informational este in-
terpretata In moduri diferite, In functie de
context. Totodata, aceeasi sursa deosebeste
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rors and delays in reporting operational situ-
ations and making appropriate decisions.

The application of new information
technologies based on the automatic main-
tenance of information records makes it op-
portune to significantly expand the range of
possible checks, including the ability to carry
out operational checks of detained persons
suspected of committing crimes, illegal immi-
grants, and emigrants, as well as other catego-
ries of persons of operational interest.

BASIC CONTENT.

Starting from the literary meaning of
the terms ,system” [9] and ,informational”
[8] it can be said that the informational sys-
tem [7] is understood as a set of elements
(data banks structured according to a certain
concept, data, hardware, and software, as well
as personnel and organizational support) in-
terconnected and interdependent that form
an organized whole, designed to store, search
and process information, as well as the cor-
responding organizational resources (human,
technical, financial, etc.) that provide and dis-
seminate information.

From the perspective of national leg-
islation [11], the notion of an information
system means a totality of interdependent in-
formation resources and technologies, meth-
ods, and personnel, intended for keeping,
processing, and providing information. In-
formational resources are represented in the
form of data banks, and a data bank is a tech-
nical-informational system that includes one
or more databases and a management system
for these databases. In turn, a database con-
sists of a totality of data, organized according
to a conceptual structure, describing the main
characteristics and relationships between es-
sences, intended for one field or several fields
of application.

According to Wikipedia [15], a very
popular online information source, the no-
tion of an information system is interpreted
in different ways depending on the context.
At the same time, the same source distin-
guishes the notion of information systems in
the broad sense and the narrow sense.

Broadly speaking, an information sys-
tem means a set of technical, software, and
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notiunea de sistem informational in sens larg
si In sens restrans.

In sens larg, prin sistem informational
se intelege un set de suport tehnic, softwa-
re si organizational, precum si de personal,
conceput pentru a oferi anumitor persoane
informatiile potrivite in timp util. Prin urma-
re, termenul sistem informational nu se refe-
ra doar la aspectele legate de tehnologia in-
formatiei si comunicatiilor pe care o institutie
le foloseste, ci si la modul in care oamenii in-
teractioneazd cu tehnologia in scopul oferirii
suportului pentru procesele intreprinse.

Sensul  restrans al  sistemului
informational presupune doar setul de com-
ponente al sistemului informational in sens
larg, alcdtuit din baze de date, programe si
aplicatii specializate. Altfel spus, sistemul
informational In sens restrans este conside-
rat un sistem software si hardware conceput
pentru a automatiza activitdtile intentionate
ale utilizatorilor finali, oferind, in conformi-
tate cu logica de prelucrare incorporata in
acesta, posibilitatea de a obtine, modifica si
stoca informatii.

Sub aspect doctrinar notiunea de sis-
tem informational nu a atins un sens unanim,
fapt confirmat de profesorul A. Stepan [12],
in opinia cdruia cea mai reusitd definitie ar fi
ca prin sistem informational ar trebui sa se
inteleaga un ,ansamblu organizatoric format
din totalitatea metodelor, procedeelor, mij-
loacelor si specialistilor care asigura culege-
rea, prelucrarea, transmiterea si acumularea
informatiilor cu privire la fluxurile de bunuri
materiale siinformationale ce au loc in cadrul
sistemului institutiei publice”. In acelasi con-
text se mai afirma si faptul cd ,este necesar sa
se faca distinctie Intre sistemul informational
si sistemul informatic. Sistemul informatic
este inclus in sistemul informational, acesta
din urma fiind o componenta esentiald a unui
organism economic, social, cultural, etc. Sis-
temele informatice acoperd cele mai diverse
domenii. Sistemul informatic este acea parte
a sistemului informational in care prelucra-
rea este automatd, dar numai dacd respectiva
parte formeaza un sistem. Dacd pentru intre-
gul sistem informational prelucrarea este au-
tomata se obtine sistemul informatic integrat,
ca limita spre care tinde evolutia actualelor
sisteme informatice”.
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organizational support, as well as personnel,
designed to provide certain people with the
right information at the right time. There-
fore, the term information system does not
only refer to the aspects related to informa-
tion and communication technology that an
institution uses but also to how people inter-
act with technology to provide support for
the processes undertaken.

The narrow meaning of the informa-
tion system implies only the set of compo-
nents of the information system in the broad
sense, consisting of databases, programs, and
specialized applications. In other words, the
information system in the narrow sense is
considered a software and hardware system
designed to automate the intended activities
of end users, providing, following the pro-
cessing logic embedded in it, the possibility
to obtain, modify, and store information.

From a doctrinal point of view, the
notion of an informational system has not
reached a unanimous meaning, a fact con-
firmed by Professor A. Stepan [12], in whose
opinion the most successful definition would
be that an informational system should be un-
derstood as ,,an organizational set made up of
all the methods, procedures, means and spe-
cialists that ensure the collection, processing,
transmission, and accumulation of informa-
tion regarding the flows of material and in-
formational goods that take place within the
system of the public institution”. In the same
context, it is also stated that , it is necessary to
distinguish between the information system
and the IT system. The computer system is
included in the information system, the latter
being an essential component of an organism,
economic, social, cultural, etc. Computer sys-
tems cover the most diverse fields. The com-
puter system is that part of the information
system in which the processing is automatic,
but only if that part forms a system. If the pro-
cessing is automatic for the entire information
system, the integrated computer system is ob-
tained, as the limit towards which the evolu-
tion of current computer systems tends”.

From another perspective, informa-
tion systems refer to stocks of information
collected and systematized in various auto-
mated databases and automated information
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Dintr-o alta perspectiva, prin siste-
me informationale se au in vedere stocuri de
informatii colectate si sistematizate in diferite
baze de date automatizate si sisteme automati-
zate de cautare a informatiilor, fisiere de date,
fisiere foto, colectii si fisiere de urme, la baza
carora se afla informatii exacte despre obiec-
tele care intrd in sfera investigatiilor specia-
le. La baza formadrii si intretinerii sistemelor
informationale, bancilor de date si dulapurilor
de fisiere se afla evidenta informatiilor despre
diverse obiecte care intra in sfera activitatii
speciale de investigatii [16].

Acestea fiind spuse, putem rezuma ca
sarcina principald a sistemului informational
este sa raspundd nevoilor specifice de
informatii intr-un domeniu specific. Sisteme-
le informationale moderne sunt, de facto, de
neconceput fara utilizarea bazelor de date sia
sistemelor de dirijare a acestor baze de date.
Prin urmare, termenul ,,sistem informational”
in activitatea practicd se imbina cu sen-
sul termenului ,sistem de baze de date”. In
mod ideal, in cadrul unei autoritdti cum este
Ministerul Afacerilor Interne ar trebui sa
functioneze un singur sistem de informatii,
satisfacand toate nevoile de informare exis-
tente ale tuturor angajatilor inspectoratelor,
serviciilor si departamentelor. Cu toate aces-
tea, in practicd, crearea unui astfel de sistem
informational cuprinzator este un lucru prea
dificil sau chiar imposibil. Drept urmare, in
cadrul respectivei autoritati opereazda mai
multe sisteme informationale care rezolva di-
ferite grupe de sarcini: prevenirea si descope-
rirea infractiunilor, cautarea persoanelor care
se sustrag de la urmadrirea penald, judecata sau
de la executarea pedepsei, identificarea per-
soanelor si a cadavrelor, cautarea bunurilor
sustrase, precum si solutionarea altor sarcini
legate de combaterea criminalitatii [17].

In vederea prevenirii infractiunilor,
sistemele informationale permit:

- stabilirea controlului permanent asu-
pra comportamentului si modului de trai pe
teritoriul deservit al anumitor categorii de
persoane care au manifestat comportament
criminogen si care ar putea sa urmeze calea
savarsirii infractiunilor;

- refuzul eliberarii armelor de foc sau
retragerea in timp util a acestora de la per-
soanele care savarsesc contraventii si care pot
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retrieval systems, data files, photo files, col-
lections, and trace files, based on which accu-
rate information about objects falls under the
scope of special investigations. The basis of
the formation and maintenance of informa-
tion systems, data banks, and file cabinets is
the record of information about various ob-
jects that fall within the scope of special in-
vestigative activity [16].

Having said that, we can summarize
that the main task of the information system
is to respond to specific information needs in
a specific field. Modern information systems
are de facto inconceivable without the use
of databases and systems for directing these
databases. Therefore, the term ,,information
system” in practical activity merges with the
meaning of the term ,database system”. Ide-
ally, within an authority such as the Minis-
try of Internal Affairs, a single information
system should operate, satisfying all existing
information needs of all employees of inspec-
torates, services, and departments. However,
in practice, creating such a comprehensive
information system is too difficult or even
impossible. As a result, within that authori-
ty, several information systems are operating
that solve different groups of tasks: prevent-
ing and discovering crimes, searching for
people who evade criminal prosecution, trial
or execution of punishment, identifying peo-
ple and corpses, searching for stolen goods, as
well as solving other tasks related to fighting
crime [17].

To prevent crimes, information sys-
tems allow:

- the establishment of permanent con-
trol over the behavior and way of life in the
served territory of certain categories of per-
sons who have shown criminogenic behavior
and who could follow the path of committing
crimes;

- refusing to issue firearms or with-
drawing them promptly from persons who
commit contraventions and which may lead
to dangerous consequences;

- establishing control over objects
whose circulation is limited or prohibited
(drugs, weapons, explosives, etc.);

- blocking access to positions with
material responsibility and to other posi-
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duce la consecinte periculoase;

- stabilirea controlului asupra obiecte-
lor a caror circulatie este limitatd sau interzisa
(droguri, arme, explozibili etc.);

- blocarea accederii la functii cu ras-
pundere materiala si la alte functii la care se
cere o responsabilitate sporita a persoanelor
care anterior au demonstrat lipsa de raspun-
dere In legatura cu activitatea criminala;

— alegerea madsurii de siguranta in pri-
vinta persoanei atrase la raspundere penala
nu doar in legdtura cu gravitatea faptei comi-
se, ci si al personalitatii acesteia.

Invedereadescopeririiinfractiunilor,
sistemele informationale contribuie la:

- identificarea infractorilor dupa sem-
nalmentele inregistrate (dupa modalitatea de
savarsire a infractiunilor, dupa porecle, sem-
ne si urme lasate la fata locului);

- identificarea autovehiculelor furate la
inmatricularea acestora sau in timpul investi-
garii accidentelor rutiere;

- gasirea bunurilor furate in locurile in
care acestea sunt vandute;

- stabilirea identitatii obiectelor cauta-
te si verificate.

In vederea realizirii activititilor de
cautare, sistemele informationale cel mai
des sunt solicitate pentru stabilirea identitatii
persoanelor suspectate cu cele aflate in cau-
tare, precum si pentru stabilirea identitdtii
cadavrelor neidentificate cu persoanele dis-
parute fara urma.

Conform prevederilor Legii nr.59/
2012, autoritdtile ale cdror subdiviziuni spe-
cializate efectueaza activitate speciala de
investigatii au competenta sa creeze sisteme
informationale pentru asigurarea realizdrii
sarcinilor ce i revin (art.7). Totodatd, aceeasi
lege investeste ofiterii de investigatii cu drep-
tul sa utilizeze sistemele informationale ce
asigura realizarea sarcinilor activitdtii speci-
ale de investigatii (art.12).

Codul de procedura penald, de aseme-
nea, prevede faptul cd in procesul efectuarii
masurilor speciale de investigatii, in conditi-
ile codului, se face uz de sisteme informatio-
nale, aparate de Inregistrare video si audio,
de aparate de fotografiat si de filmat, de alte
mijloace tehnice, inclusiv de mijloace tehnice
speciale pentru obtinerea in secret a informa-
tiei (art.1322).
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tions that require increased responsibility of
persons who have previously demonstrated
a lack of responsibility in connection with
criminal activity;

- the choice of the safety measure re-
garding the person held criminally liable not
only for the seriousness of the act committed
but also for his personality.

To discover crimes, information sys-
tems contribute to:

- identification of criminals according to
the recorded reports (according to the manner
of committing the crimes, according to nick-
names, signs, and traces left at the scene);

- identification of stolen vehicles when
registering them or during the investigation
of road accidents;

- finding stolen goods in the places
where they are sold;

- establishing the identity of the
searched and verified objects;

To carry out search activities, infor-
mation systems are most often required to es-
tablish the identity of suspected persons with
those being sought, as well as to establish the
identity of unidentified corpses with missing
persons without a trace.

According to the provisions of Law no.
59/2012, the authorities whose specialized
subdivisions carry out special investigative
activity have the competence to create in-
formational systems to ensure the fulfillment
of their tasks (art. 7). At the same time, the
same law invests investigative officers with
the right to use the information systems that
ensure the accomplishment of the tasks of the
special investigative activity (art. 12).

The Criminal Procedure Code also pro-
vides that in the process of carrying out spe-
cial investigative measures, under the terms
of the code, use is made of information sys-
tems, video, and audio recording devices,
cameras, and video cameras, other technical
means, including special technical means for
secretly obtaining information (art. 132 2).

Taking into account the fact that the
national legislation in the field of special in-
vestigations does not restrict the competence
of investigative officers in the use of informa-
tion systems only in the possession of the au-
thority of which they are a part, it can be said



<$tiin1;ejuridice// Legal Sciences, nr.18/2023, ISSN 1857-0976, E-ISSN 2953—6898)

Tinand cont de faptul cd legislatia
nationald in domeniul investigatiilor speci-
ale nu restrictioneazd competenta ofiterilor
de investigatii In folosirea sistemelor
informationale doar din posesia autoritatii
din care fac parte, se poate spune ca, in vede-
rea siin limitele realizarii sarcinilor activitatii
speciale de investigatii, acestia ar putea folosi
si sistemele informationale ale altor autoritati
atat din sfera investigatiilor speciale, cat si
din alte domenii de activitate.

Autoritatile ale caror subdiviziuni spe-
cializate efectueaza activitatea speciald de
investigatii, la necesitate, isi creeaza sisteme
informationale specifice investigatiilor speci-
ale. Totodatd, aceeasi autoritate, reiesind din
atributiile care-i revin, creeazad alte sisteme
informationale ce ar putea fi utilizate la nece-
sitate de ofiterii de investigatii.

Ministerul Afacerilor Interne, spre
exemplu, reiesind din atributiile care i revin,
administreazd asa sisteme informationale ca:
Sistemul informational integrat automatizat
de evidentd a infractiunilor, a cauzelor pe-
nale si a persoanelor care au savarsit infrac-
tiuni; Sistemul informational automatizat
»Registrul informatiei criminalistice si crimi-
nologice”; Sistemul informational automati-
zat de evidentd a contraventiilor, a cauzelor
contraventionale si a persoanelor care au
savarsit contraventii; Sistemul automatizat
de supraveghere a circulatiei rutiere ,Con-
trolul traficului” (detinut de Serviciul tehno-
logii informationale); Sistemul informational
automatizat ,Registrul de stat al armelor”
(detinut de Inspectoratul General al Politiei).
Administratia Nationala a Penitenciarelor a
Ministerului Justitiei gestioneaza Sistemul
informational automatizat ,Registrul per-
soanelor retinute, arestate si condamnate”.
Agentia de Recuperare a Bunurilor Infracti-
onale din cadrul Centrului National Antico-
ruptie este posesorul si detindtorul Sistemului
informational automatizat ,Registrul bunuri-
lor infractionale indisponibilizate”. Ministe-
rul Tehnologiei Informatiei si Comunicatiilor
detine asa sisteme ca Sistemul informational
automatizat ,Registrul de stat al populatiei” si
Sistemul informational automatizat ,Regis-
trul de stat al unitdtilor de drept”.

De obicei, schimbul de informatii intre
autoritdti are la baza anumite acorduri bila-
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that, too and within the limits of carrying out
the tasks of the special investigative activity,
they could use and the information systems of
other authorities both in the sphere of special
investigations and in other fields of activity.

The authorities whose specialized sub-
divisions carry out the special investigation
activity, if necessary, create their information
systems specific to special investigations. At
the same time, the same authority, based on
its attributions, creates other informational
systems that could be used by investigative
officers if necessary.

The Ministry of Internal Affairs, for ex-
ample, based on its attributions, administers
such information systems as an Automated
integrated information system for records of
crimes, criminal cases, and persons who have
committed crimes; The automated informa-
tion system ,Forensic and criminological in-
formation register”; The automated informa-
tional system for recording contraventions,
contravention causes and persons who have
committed contraventions; The automated
road traffic surveillance system , Traffic Con-
trol” (owned by the Information Technolo-
gy Service ); Automated information system
»otate Register of Weapons” (owned by the
General Police Inspectorate). The National
Penitentiary Administration of the Ministry
of Justice administers such a system as the
Automated Information System ,Register of
Detained, Arrested and Convicted Persons”.
The Agency for the Recovery of Criminal
Assets within the National Anticorruption
Center is the owner and holder of the auto-
mated information system ,Register of seized
criminal assets”. The Ministry of Information
Technology and Communications owns such
systems as the Automated Information Sys-
tem ,State Register of the Population”; The
automated information system ,State Regis-
ter of Legal Entities”.

Usually, the exchange of information
between authorities is based on certain bilat-
eral agreements [1, 2, 3, 4, 5] which stipulate
the volume and type of information to which
access is to be granted. Investigative officers
obtain access, proportional to their duties,
to different information systems based on a
reasoned request regarding the need to access
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terale [1, 2, 3, 4, 5], unde se stipuleaza volu-
mul si tipul informatiilor la care urmeaza sa se
acorde accesul. Ofiterii de investigatii obtin
accesul, proportional atributiilor de serviciu,
la diferite sisteme informationale in baza unei
solicitdri argumentate privind necesitatea ac-
cesarii informatiilor ce se contin in resursele
respective.

Unele din aceste sisteme informatio-
nale care sunt utilizate de catre ofiterii de
investigatii In procesul realizarii activitatilor
de prevenire, curmare, cercetare sau descope-
rire infractiunilor sunt:

- Sistemului informational de cdutare
~ACCES-Web”;

- Sistemului informational de cdutare
e-Cadastru;

- Sistemului informational de cdutare
PolData; Rossoft;

- Modulul eData;

- Sistemul informational de cautare ,,Asi-
gurarea Obligatorie de Asistentda Medicala”;

- Sistemul informational de cdutare a
informatiilor din ,Registrul informatiei cri-
minalistice si criminologice” (BCD/F-246);

- Sistemul informational de cdutare
Casa Nationala de Asigurdri Sociale;

- Sistemului informational de cdutare
Serviciului Fiscal de Stat;

- Sistemului automatizat de supraveghe-
re a circulatiei rutiere ,,Controlul traficului”;

- Sistemului informational de cdutare
WebClientPF;

- Sistemul informational de cdutare al
Serviciului Vamal,;

- Sistemului informational de cdutare
~CASPER”.

In contextul celor relatate, este de
mentionat faptul ca nici Legea nr.59/2012
si nici Codul de procedura penald nu prevad
o listd a informatiilor ce ar putea sa fie Inre-
gistrate in sistemele informationale create de
autoritdtile ale caror subdiviziuni specializate
efectueaza activitatea speciald de investigatii.
In acelasi timp, o astfel de listi se regiseste in
Legea nr.320/2012 (art.16) cu privire la acti-
vitatea Politiei si statutul politistului [10]. Ast-
fel, pentru exercitarea atributiilor care {i revin,
Politia are dreptul sa constituie si sa adminis-
treze, In modul prevazut de legislatie, registre
institutionale, sisteme informationale si baze
de date care contin informatii cu privire la:
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the information contained in the respective
resources.

Some of these information systems
that are used by investigative officers in the
process of carrying out the activities of pre-
venting, solving, investigating, or discover-
ing crimes are:

- Information search system ,, ACCES-
Web”;

- e-Cadastre search information system;

- PolData search information system ;
Rossoft;

- data module;

- ,Compulsory Medical Assistance In-
surance” search information system;

- Information search system for infor-
mation from the ,,Forensic and criminological
information register” (BCD/F-246);

- The information search system of the
National Social Insurance House;

- The search information system of the
State Fiscal Service;

- The automated road traffic surveil-
lance system ,, Traffic Control”;

- WebClientPF search information sys-
tem;

- Search information system of the
Customs Service;

- ,CASPER?” search information system.

In the context of the above, it should
be noted that neither Law No. 59/2012 nor
the Code of Criminal Procedure provides for
a list of information that could be recorded
in the information systems created by the au-
thorities whose specialized subdivisions car-
ry out a special activity of investigations. At
the same time, such a list can be found in Law
no. 320/2012 (art. 16) regarding the activity
of the Police and the status of the policeman
[10]. Thus, to exercise the powers assigned to
it, the Police have the right to establish and
administer, in the manner provided by the
legislation, institutional registers, informa-
tion systems, and databases that contain in-
formation regarding:

a) persons convicted on the territory of
the Republic of Moldova and the territories
of other states;

b) the accused persons;

c) persons released from criminal liabil-
ity: as a result of an act of amnesty or pardon,
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a) persoanele condamnate pe teritoriul
Republicii Moldova si pe teritoriile altor state;
b) persoanele puse sub invinuire;

c) persoanele eliberate de raspunde-
re penald: ca urmare a unui act de amnistie
sau de gratiere, daca prin acesta a fost anu-
lata aplicarea pedepsei pentru infractiunea
savarsitd; in legatura cu expirarea termenului
de prescriptie; in caz de deces; in legatura cu
schimbarea situatiei;

d) persoanele care au savarsit infracti-
uni aflandu-se in stare de iresponsabilitate;

e) persoanele anuntate In cautare de ca-
tre organele de urmadrire penald ale Republicii
Moldova sau ale altor state;

f) persoanele retinute si arestate pe te-
ritoriul Republicii Moldova in scop de extra-
dare;

g) persoanele retinute si arestate ca fi-
ind bdnuite sau invinuite de sdvarsirea unei
infractiuni;

h) minorii cédrora li s-au aplicat masuri
de constrangere cu caracter educativ;

1) parintii sau alti reprezentanti legali ai
minorilor, care nu isi Indeplinesc obligatiile
de educare, instruire si/sau de intretinere a
acestora,

j) persoanele disparute fard urma,

k) persoanele neidentificate, aflate in
incapacitate fizica sau psihicd de a comunica
date despre sine;

1) detinatorii de unitdti de transport;

m) titularii permiselor de conducere a
unitatilor de transport;

n) gardienii si detectivii particulari;

o) detindtorii de arme;

p) persoanele care au fost supuse inre-
gistrdrii dactiloscopice de stat;

q) strainii in privinta carora s-a aplicat
expulzarea;

r) persoanele care consuma substante
narcotice sau psihotrope, persoanele predis-
puse la violentd In familie;

s) victimele infractiunii;

t) masurile speciale de investigatii.

Prelucrarea datelor cu caracter perso-
nal se realizeaza cu respectarea prevederilor
Legii nr. 133 din 8 iulie 2011 privind pro-
tectia datelor cu caracter personal, Hotararii
Guvernului nr.1123 din 14 decembrie 2010
»Privind aprobarea Cerintelor fatd de asigu-
rarea securitdtii datelor cu caracter personal
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if by this the application of the penalty for the
crime committed was canceled; in connection
with the expiration of the prescription peri-
od; in case of death; in connection with the
change of situation;

d) persons who have committed crimes
while being irresponsible;

e) persons announced as wanted by the
criminal prosecution bodies of the Republic
of Moldova or other states;

f) persons detained and arrested on the
territory of the Republic of Moldova for ex-
tradition;

g) persons detained and arrested as
being suspected or accused of committing a
crime;

h) minors to whom coercive measures
of an educational nature were applied;

1) parents or other legal representatives
of minors, who do not fulfill their obligations
to educate, train, and/or maintain them;

j) persons missing without a trace;

k) unidentified persons, physically or
mentally incapable of communicating data
about themselves;

1) owners of transport units;

m) holders of driving licenses of trans-
port units;

n) guards and private detectives;

0) wWeapon owners;

p) persons who have been subject to
state dactyloscopy registration;

q) the foreigners in respect of whom the
expulsion was applied;

r) people who consume narcotic or psy-
chotropic substances, people prone to family
violence;

s) victims of the crime;

t) special investigative measures.

The processing of personal data is car-
ried out in compliance with the provisions of
Law no. 133 of July 8, 2011, regarding the
protection of personal data, Government De-
cision no. 1123 of December 14, 2010 ,Re-
garding the approval of the Requirements for
ensuring the security of personal data when
processing them within the personal data in-
formation systems”, Government Decision
no. . 296 of May 15, 2012 ,Regarding the
approval of the Regulation of the Registry of
Personal Data Operators”.
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la prelucrarea acestora in cadrul sistemelor
informationale de date cu caracter perso-
nal”, Hotararii Guvernului nr. 296 din 15 mai
2012 ,Privind aprobarea Regulamentului Re-
gistrului de evidenta a operatorilor de date cu
caracter personal”.

Conform prevederilor art. 23 alin. 4
din Legea nr. 133/2011, la accesarea date-
lor cu caracter personal detinute in resursele
informationale, ofiterul de investigatii este
obligat sa depuna o declaratie de informare
care sa contina urmdtoarele informatii:

1) denumirea si sediul operatorului sau,
dupa caz, al persoanei imputernicite de catre
acesta;

2) scopul si temeiul legal al prelucrarii;

3) categoriile de date cu caracter perso-
nal supuse prelucrarii.

CONCLUZIIL.

Registrele electronice, numite si siste-
me informationale, sunt foarte multe, iar nu-
marul lor este In continud crestere. Diferite
institutii ale statului, ministere, departamen-
te, servicii, agentii etc., isi creeaza propriile
sisteme informationale sau apeleazd, in baza
de acorduri, la sistemele informationale ale
altor institutii. Astfel, ofiterii de investigatie
din cadrul subdiviziunilor MAI, prin inter-
mediul Serviciul tehnologiei informationale,
fac uz de aceste sisteme informationale.

Putem afirma cu convingere ca rolul sis-
temelor informationale in cadrul activitatii
subdiviziunilor specializate este unul primordi-
al, usurand esential activitatea de acumulare a
informatiilor, stocare si realizare a unor analize
a acestora In timp scurt si cu o mare precizie.

According to the provisions of art. 23
para. 4 of Law no. 133/2011 when accessing
personal data held in information resources,
the investigating officer is obliged to submit
an information statement containing the fol-
lowing information:

1) the name and headquarters of the
operator or, as the case may be, of the person
authorized by him;

2) the purpose and legal basis of the
processing;

3) the categories of personal data sub-
ject to processing.

CONCLUSION.

There are many electronic registers,
also called information systems, and their
number is constantly growing. Different state
institutions, ministries, departments, servic-
es, agencies, etc., create their information sys-
tems or use, based on agreements, the infor-
mation systems of other institutions. Thus,
investigative officers from MAI subdivisions,
through the Information Technology Service,
make use of these information systems.

We can affirm with conviction that the
role of information systems in the activity
of specialized subdivisions is a primary one,
essentially facilitating the activity of accu-
mulating information, storing data, and per-
forming their analyzes in a short time and
with great precision.
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Astdzi, organizarea Politiei este una frag-
mentard, facadnd dificild realizarea eficientd a
anumitor atributii de c&tre aceasta. In contextul
reformei administrativ-teritoriale, inevitabil va fi
revizuitd si organizarea Politiei, lucru care se in-
cercd de mai multi ani a fi realizat.

Regionalizarea Politiei care va insoti aceastd
reformd, constituie ansamblul actiunilor prin care
se optimizeazd organizarea si functionarea teri-
toriald a subdiviziunilor Politiei.

Ce tine de regionalizarea activitdtii Politiei
depinde de particularitdtile locale geogrdfice,
demografice, social-economice, situatia curen-
td a Politiei din punct de vedere organizatoric,
functional, al resurselor umane si logistic si de
starea infractionald.

Din cauza lipsei locale de capacitate, inspec-
toratele teritoriale de Politie nu pot indeplini
eficace atributii importante, cum sunt: mana-
gementul operational; activitatea analiticd de
diferite tipuri; mentinerea si restabilirea (chiar si
asigurarea) ordinii si securitdtii publice; securita-
tea rutierd; comunicarea publicd.

In contextul regionalizdrii activitdtii Politiei
categoriile de activitdti mentionate trebuie dez-
voltate la nivelul optim de eficacitate si eficientd.
Totodatd, repartizarea teritoriald a resurselor
umane si logistice, trebuie sd fie proportionald
pentru a permite implementarea conceptului
performantd egald politieneascd, in caz, contrar,
vulnerabilitdtile si fenomenele negative, vor mi-
gra spre teritorii, comunitdti care sunt acoperite
mai slab in acest sens

Cuvinte-cheie: reforma administrativ-teritori-
ald, regionalizare, Politie, ordine si securitate pu-
blicd, Police equal performance, directii de Politie

Today, the organization of the Police is frag-
mentary, making it difficult for it to effectively
carry out certain duties. In the context of the ad-
ministrative-territorial reform, the organization
of the Police will inevitably be revised, something
that has been trying to be done for several years.

The regionalization of the Police that will ac-
company this reform constitutes the set of ac-
tions that optimize the organization and territo-
rial functioning of the Police subdivisions.

What is related to the regionalization of the
Police’s activity depends on the local geographi-
cal, demographic, socio-economic particularities,
the current situation of the Police from an organi-
zational, functional, human, and logistical point
of view and the criminal status.

Due to the local lack of capacity, the territorial
police inspectorates cannot effectively perform
important duties, such as: operational manage-
ment; different types analytical activity; main-
taining and restoring (even ensuring) public order
and security; road safety; public communication.

In the context of regionalization of the Police
activity, the mentioned categories of activities
must be developed to the optimal level of effec-
tiveness and efficiency. At the same time, the
territorial distribution of human and logistical
resources must be proportional to allow the im-
plementation of the concept of equal police per-
formance, otherwise, vulnerabilities and negative
phenomena will migrate to territories and com-
munities that are less covered in this sense.

Keywords: administrative-territorial reform,
regionalization, Police, public order and security,
Police equal performance, Police departments.

* Articolul este elaborat in cadrul proiectului ,Arhitectura juridici a mecanismelor nationale de ordine si securitate
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INTRODUCERE.

Tot mai des in spatiul public apar discu-
tii referitoare la reforma administrativ-terito-
riald a tarii, ce model va fi ales, dar si care sunt
conditiile de realizare si mecanismul aplicabil
in cadrul acestei reforme, care este una din-
tre cele stringente si necesare sunt intrebari
care persista de mai multi ani. Este cert fap-
tul ca aceasta reformd va implica nu doar
autoritatile publice locale, dar si autoritatile
publice centrale ce au subdiviziuni descon-
centrate in teritoriu.

Mai devreme sau mai tarziu lucrul dat o
sa se Intample, fiind prezente toate precondi-
itile necesare, iar in contextul in care Politia
nationala repeta Intocmai organizarea admi-
nistrativ-teritoriala a tarii, apare intrebarea
fireascd va fi sau nu pregatita pentru realiza-
rea acestui deziderat, ce model va alege si care
vor fi particularitatile de organizare si activi-
tatea dupad lansarea acestui proces.

Organizarea administrativ-teritoriala
este o reflectare spatiald a relatiei intre cetdte-
nii organizati in comunitatile locale si statul.
Printre factorii care o influenteazd se numara
si echilibrul intre dorinta cetdtenilor de a se
deplasa (cat de frecvent, unde si la ce distante)
pentru ca sa utilizeze serviciile prestate de ad-
ministratia publica locald si dorinta autorita-
tilor centrale de a controla viata cetateanului
[1, p. 91].

Provocarile majore pentru autoritdtile
administratiei publice centrale si locale sunt
determinate de “necesitatea de a ameliora ca-
litatea serviciilor publice prestate”, la randul
sau, “derularea corentd si continua a politici-
lor de modernizare a administratiei publice ar
conduce la cresterea calitatii si eficientei secto-
rului public, iar autoritétile administratiei pu-
blice ar putea raspunde mai bine exigentelor
crescande ale cetatenilor” [2, p. 24].

Astfel, scopul oricarei reforme ad-
ministrativ-teritoriale ar consta in crearea
unitdtilor administrativ-teritoriale, ale caror
autoritdti sd fie capabile sa presteze servicii de
calitate Inalta locuitorilor sai [3, p. 2].

Un concept legat de organizarea admi-
nistrativ-teritoriald il constituie “regionaliza-
rea” care “este una dintre caracteristicile prin-
cipale ale lumii contemporane, ce nu are doar
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INTRODUCTION.

Discussions regarding the administra-
tive-territorial reform of the country appear
more and more often in the public space,
which model will be chosen, but also what
are the conditions for its implementation and
the applicable mechanism within this reform,
which is one of the urgent and necessary, are
questions that persist for many years. Itis cer-
tain that this reform will involve not only the
local public authorities, but also the central
public authorities that have deconcentrated
subdivisions in the territory.

Sooner or later the given thing will hap-
pen, all the necessary preconditions being
present, and in the context in which the Na-
tional Police repeats exactly the administra-
tive-territorial organization of the country,
the natural question arises whether it will be
prepared for the realization of this desider-
atum, which model will be chosen and what
will be the organizational and operational
particularities after the launch of this process.

The administrative-territorial organ-
ization is a spatial reflection of the relation-
ship between citizens organized in local com-
munities and the state. Among the factors
that influence it, is the balance between the
desire of citizens to move (how often, where
and at what distances) in order to use the ser-
vices provided by the local public administra-
tion and the desire of the central authorities
to control the life of the citizen [1, p. 91].

The major challenges for central and lo-
cal public administration authorities are de-
termined by the need to improve the quality
of public services provided, in turn, the cur-
rent and continuous development of public
administration modernization policies would
lead to an increase in the quality and efficien-
cy of the public sector, and public administra-
tion authorities could respond better to the
growing demands of citizens [2, p. 24].

Thus, the goal of any administra-
tive-territorial reform would consist in the
creation of administrative-territorial units,
whose authorities can provide high-quality
services to its inhabitants [3, p. 2].

A concept related to the administra-
tive-territorial organization is “regionaliza-
tion” which is one of the main characteristics
of the contemporary world, which does not
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o dimensiune geograficd, asa cum ar parea la
nivelul cunoasterii comune, ci si alte dimensi-
uni - economicd, politicd si de securitate - ce
sunt interconectate” [4, p. 7].

PRINCIPALELE IDEI ALE CERCE-
TARIL

Strategia de reforma a administratiei pu-
blice din Republica Moldova pentru anii 202.3-
2030 [5],1n cel de-al cincilea obiectiv determina
expres demararea si realizarea etapizatd a unei
reforme a administratiei publice locale care sa
includa si componenta teritoriald.

Cea mai bund variantd tehnica de op-
timizare a nivelului al doilea care vizeazd
impartirea pe raioane si municipii, o reprezin-
ta reorganizarea pe baza actualelor regiuni de
dezvoltare, asa cum sunt definite in Legea pri-
vind dezvoltarea regionala in Republica Mol-
dova [6]: Nord, Centru, Sud, Unitatea teritori-
ala autonoma Gdgauzia, Municipiul Chisindu
(si Transnistria) [7], dupd cum urmeaza:

1) Regiunea de dezvoltare Nord: mu-
nicipiul Balti, raioanele Briceni, Donduseni,
Drochia, Edinet, Falesti, Floresti, Glodeni,
Ocnita, Riscani, Singerei, Soroca;

2) Regiunea de dezvoltare Centru:
raioanele Anenii Noi, Cdlarasi, Criuleni, Du-
basari, Hincesti, Ialoveni, Nisporeni, Orhei,
Rezina, Straseni, Solddnesti, Telenesti, Un-
gheni;

3) Regiunea de dezvoltare Sud: raioa-
nele Basarabeasca, Cahul, Cantemir, Causeni,
Cimislia, Leova, Stefan Voda, Taraclia;

4) Regiunea de dezvoltare Unitatea te-
ritoriala autonoma Gagauzia,

5) Regiunea de dezvoltare Municipiul
Chisinau.

Regionalizarea Politiei apare, atat in
discursul politic, cat si angajamentele incluse
in documentele de politici. Totodata, gasirea
celui mai bun model de organizare teritoriald
a Politiei este o necesitate si conditie in vede-
rea dezvoltarii acesteia, cat si implementarii
cu succes a conceptului de performanta poli-
tieneasd egala.

Astazi, Politia este organizata In mai
multe nivele. Nivelul central este reprezentat
de Inspectoratul General al Politiei, dupa care
urmeazd subdiviziunile specializate, de exem-
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only have a geographical dimension, as it
would seem at the level of common knowl-
edge, but also other dimensions - economic,
political and of security - which are intercon-
nected [4, p. 7].

THE MAIN IDEAS OF THE RE-
SEARCH.

The Strategy of reformation of the pub-
lic administration of the Republic of Moldo-
va for 2023-2030 [5], in the fifth objective,
expressly determines the start and staged im-
plementation of a reform of the local public
administration that also includes the territo-
rial component. The best technical option for
the optimization of the second level, aimed at
the division into districts and municipalities,
is the reorganization based on the current
development regions, as defined in the Law
on Regional Development in the Republic of
Moldova: [6] North, Center, South, Gagauzia
Autonomous Territorial Unit, Chisinau Mu-
nicipality (and Transnistria) [7], as follows:

1) North Development Region: Balti
municipality, Briceni, Donduseni, Drochia,
Edinet, Falesti, Floresti, Glodeni, Ocnita,
Riscani, Singerei, Soroca districts;

2) Center Development Region: the
districts of Anenii Noi, Calarasi, Criuleni,
Dubasari, Hincesti, Ialoveni, Nisporeni, Or-
hei, Rezina, Straseni, Soldanesti, Telenesti,
Ungheni;

3) South Development Region: Basar-
abeasca, Cahul, Cantemir, Causeni, Cimislia,
Leova, Stefan Voda, Taraclia districts;

4) Development region Gagauzia Au-
tonomous Territorial Unit;

5) Chisinau Municipality develop-
ment region.

The regionalization of the Police appears
both in the political discourse and the commit-
ments included in the policy documents. At
the same time, finding the best model of terri-
torial organization of the Police is a necessity
and condition for its development, as well as
the successful implementation of the concept
of equal police performance.

Currently, the Police is organized in
several levels. The central level is represented
by the General Police Inspectorate, followed
by specialized subdivisions, for example, the
National Public Security Inspectorate or the
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plu, Inspectoratul National de Securitate Pu-
blicd sau Inspectoratul National de Investigatii
care au competentd pe intreg teritoriul tarii.

La fel, Politia se organizeaza in subdi-
viziuni teritoriale, corespunzator Impartirii
administrativ-teritoriale, cu sau fara persona-
litate juridica, aflate in subordinea Inspecto-
ratului, care sunt amplasate si isi desfdasoara
activitatea pe teritoriul unitatii administra-
tiv-teritoriale [8, p. 72].

Prin aceastd organizare se asigu-
ra respectarea principiului teritorialitdtii,
atat In cadrul procedurii penale, cat si
procedurii contraventionale. Astfel, Co-
dul contraventional facand referintd la
autoritatile competente sa solutioneze cauze-
le contraventionale stabileste cd acestea ,se
solutioneaza de cdtre autoritatea competen-
ta In a cdrei raza teritoriald a fost savarsita
contraventia. In cazul contraventiei continue
sau prelungite, cauza se solutioneaza de catre
autoritatea in a carei raza teritoriald s-a con-
sumat ori a fost curmata contraventia” [9].

Astfel, Inspectoratul General al Politiei
(IGP) are in subordinea sa 2 directii teritoriale
de politie (Chisindau si UTAG), 42 inspectora-
te de Politie si 173 sectoare de Politie, fiind
un model organizatoric excesiv de divizat.

Fiind completatd aceasta structura si cu
subdiviziunile specializate ale Politiei, In nu-
mar de zece, cu competenta teritoriald gene-
rald, avem cea mai extinsd prezenta teritoriala
aunei autoritati administrative din Republica
Moldova.

Recent Ministerul Afacerilor Interne a
elaborat si remis Parlamentului spre exami-
nare proiectul de lege cu privire la activitatea
in afacerile interne si statutul functionarului
public cu statut special din cadrul MAL

Prin acest proiect se urmdreste comasa-
rea mai multor prevederi existente la moment
si stabilite in diferite acte normative, cum ar
fi: Legea nr. 288/2016 privind functionarul
public cu statut special din cadrul Minis-
terului Afacerilor Interne [10]; Legea nr.
320/2011 cu privire la activitatea Politiei si
statutul politistului [11]; Legea nr. 283/2011
cu privire la Politia de Frontierd [12]; Legea
nr. 93/2007 Inspectoratului General pentru
Situatii de Urgentd [13]; Legea nr. 219/2018
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National Investigation Inspectorate, which
have jurisdiction over the entire territory of
the country.

Similarly, the Police is organized in ter-
ritorial subdivisions, corresponding to the
administrative-territorial division, with legal
personality or without legal personality, sub-
ordinated to the Inspectorate, which are locat-
ed and carry out their activity on the territory
of the administrative-territorial unit [8, p. 72].

Through this organization, compliance
with the principle of territoriality is ensured,
both within the criminal procedure and the
contravention procedure. Thus, the Contra-
ventional Code of the Republic of Moldova
referring to the competent authorities to solve
contraventional cases establishes that they are
solved by the competent authority in whose
territorial range the contravention was com-
mitted. In the case of continuous or prolonged
contravention, the case is resolved by the au-
thority in whose territorial radius the contra-
vention was consumed or settled [9].

Thus, the General Police Inspector-
ate (GPI) has under its authority 2 territori-
al police directorates (Chiinau and Gagauzia
Autonomous Territorial Unit), 42 police in-
spectorates and 173 police sectors, being an
excessively divided organizational model.

Having completed this structure with
the specialized subdivisions of the Police, in
number of ten, with general territorial com-
petence, we have the most extensive territori-
al presence of an administrative authority in
the Republic of Moldova.

Recently, the Ministry of Internal Af-
fairs of the Republic of Moldova developed
and submitted to the Parliament for examina-
tion the draft law regarding the activity in in-
ternal affairs and the status of the civil servant
with special status within the the Ministry.

This project seeks to merge several ex-
isting provisions at the moment and estab-
lished in various normative acts, such as: Law
no. 288/2016 regarding the civil servant with
special status within the Ministry of Internal
Affairs [10]; Law no. 320/2011 regarding the
activity of the Police and the status of the po-
liceman [11]; Law no. 283/2011 regarding
the Border Police [12]; Law no. 93/2007 of
the General Inspectorate for Emergency Situ-
ations [13]; Law no. 219/2018 regarding the
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cu privire la Inspectoratul General de Carabi-
nieri [14].

Chiar din primele randuri este determi-
nat cd aceasta ,lege stabileste cadrul juridic de
activitate al Ministerului Afacerilor Interne,
a autoritdtilor administrative si institutiilor
din subordinea acestuia, precum si regle-
mentarea juridicd a raportului de serviciu al
functionarului public cu statut special din
cadrul Ministerului Afacerilor Interne si a
autoritdtilor administrative si institutiilor din
subordinea acestuia”.

Articolul 85 din proiectul legii cu
denumirea ,subdiviziunile teritoriale ale
Politiei”, determina ca Politia se va organi-
za in ,Directii Generale Regionale de Politie
si Directii teritoriale de Politie - unitdti ale
Politiei cu sau fdra personalitate juridica sub-
ordonate Inspectoratului General al Politiei
cu competenta teritoriald pe o anumita re-
giune sau un anumit teritoriu, care sunt am-
plasate si isi desfasoara activitatea in baza
regulamentelor de organizare si functionare
aprobate de seful Inspectoratului General al
Politiei.”

Directiile Generale Regionale de Politie
vor putea avea in subordine una sau mai mul-
te Directii teritoriale de Politie. In municipiul
Chisindu si in UTA Gdgduzia se va organiza si
functiona Directii de politie teritoriald. Aces-
tea vor dispune de personalitate juridicd si
conturi trezoreriale.

Directiile Generale Regionale de Politie
vor putea fi amplasate astfel incat sa nu cores-
pundd organizdrii administrativ-teritoriale a
Republicii Moldova.

Noutatea prevederilor date il constituie
faptul organizarii Politiei In directii regionale si
directii teritoriale care vor schimba atat organi-
zatoric, cat si functional activitatea Politiei.

Revenind la ideea regionalizdrii Politiei
aceasta este stabilitd prin diferite documente
de politici. Noul Program de ordine si securi-
tate publicd pentru anii 2022 - 2025 [15] de-
termina ca implementarea conceptului de re-
gionalizare este una dintre cele mai pregnante
probleme care au ramas nesolutionate din an-
terioarele documente de politici publice.

Raportul privind analiza functionald a
MAI realizat in anul 2015, indicd cd din punct
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General Carabinieri Inspectorate [14].

Right from the first lines, it is deter-
mined that the mentioned law establishes the
legal framework for the activity of the Min-
istry of Internal Affairs, the administrative
authorities and the subordinated institutions,
as well as the legal regulation of the service
relationship of the civil servant with special
status within the Ministry of Internal Affairs
and administrative authorities and subordi-
nated institutions.

Article 85 of the draft law with the title
"territorial subdivisions of the Police", deter-
mines that the Police will be organized in Gen-
eral Regional Police Directorates and territori-
al Police Directorates - Police units with legal
personality or without legal personality, sub-
ordinated to the General Police Inspectorate,
with territorial competence on a certain region
or a certain territory, which are located and
carry out their activity based on the organi-
zation and operation regulations approved by
the head of the General Police Inspectorate.

The Regional General Directorates of
Police will be able to have subordinate one
or more territorial Police Directorates. In the
municipality of Chisinau and in Gagauzia Ad-
ministrative-Territorial Unit, Territorial Po-
lice Departments will be organized and will
operate. They will have legal personality and
treasury accounts.

The General Regional Police Directo-
rates may be located in such a way that they do
not correspond to the administrative-territo-
rial organization of the Republic of Moldova.

The novelty of the given provisions is
the fact of the organization of the Police in
regional directions and territorial directions
that will change both organizationally and
functionally the activity of the Police.

Returning to the idea of regionalization
of the Police, this is established through var-
ious policy documents. The new Public Order
and Security Program for the 2022-2025 years
[15] determines that the implementation of
the regionalization concept is one of the most
significant problems that remained unresolved
from previous public policy documents.

The report on the functional analysis of
the Ministry of Internal Affairs of the Repub-
lic of Moldova carried out in 2015 indicates
that from a conceptual point of view main-
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de vedere conceptual ,mentinerea ordinii pu-
blice este misiunea principala a Politiei rea-
lizata prin activitati specifice executate de
subdiviziunile responsabile, iar restabilirea
ordinii publice este misiunea principald a In-
spectoratului General de Carabinieri. Ce tine
de asigurarea ordinii publice (in cadrul eve-
nimentelor publice) este misiunea secundara
atat pentru Politie, cat si pentru Carabinieri si
poate fi realizata independent sau prin sprijin
reciproc. Totodatd, pentru indeplinirea misi-
unilor sunt necesare:

a) delimitarea precisd a competentelor
Politiei si Carabinierilor prin Strategia de
ordine si securitate publica iar, ulterior, in
legislatia subsecventa;

b) regionalizarea structurilor Politiei si
corelativ ale Carabinierilor pentru optimiza-
rea prezentei in teritoriu a componentelor de
ordine si securitate publicd de toate categori-
ile” [16, p. 66-69].

Un element ce determina eficienta acti-
vitatii Politiei este implementarea conceptu-
lui de performantd egala (Police equal per-
formance).

Se considera pe buna dreptate ca struc-
turile de ordine si securitate publicd sunt
neuniforme si neproportionale din punct de
vedere organizatoric, al efectivelor si dotari-
lor. Ca urmare, conditiile de indeplinire ale
atributiilor sunt diferite, iar nivelul de cali-
tate al serviciului politienesc prestat pentru
comunitate este neunitar, ficind dificild im-
plementarea conceptului dat [16, p. 66].

Astfel, repartizarea teritoriald a re-
surselor umane si logistice, trebuie sa fie
proportionald pentru a permite imple-
mentarea acestuia concept, in caz, contrar,
vulnerabilitdtile si fenomenele negative, vor
migra spre teritorii, comunitdti care sunt aco-
perite mai slab in acest sens.

Autorii analizei functionale considerau
ca modelul actual de organizare teritoriald a
Politiei este depasit. Avand in vedere zonele
in general mici de responsabilitate, efectivele
reduse ale majoritatii Inspectoratelor de Po-
litie (in continuare - IP) si proportia relativ
mare a functiilor de suport in totalul efecti-
velor, se considerd cd existd o mare fragmen-
tare structurald si, mai cu seamd, numeroase
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taining public order is the main mission of
the Police carried out through specific activi-
ties realized by the responsible subdivisions,
and the restoration of public order is the main
mission of the General Carabinieri Inspec-
torate. As for ensuring public order (within
public events) is the secondary mission for
both the Police and the Carabinieri and can
be carried out independently or through mu-
tual support. At the same time, to fulfill the
missions, the following are necessary:

a) the precise delimitation of the pow-
ers of the Police and the Carabinieri through
the Public Order and Security Strategy and,
afterwards, in the subsequent legislation;

b) the regionalization of the structures
of the Police and correlatively of the Carabi-
nieri to optimize the presence in the territory
of all the categories of components of public
order and security [16, p. 66-69].

An element that determines the effi-
ciency of Police activity is the implementa-
tion of the concept of equal performance (Po-
lice equal performance).

It is rightly considered that the public
order and security structures are uneven and
disproportionate from an organizational point
of view, in terms of personnel and resources.
As a result, the conditions for fulfilling the du-
ties are different, and the quality level of the
police service provided for the community is
non-uniform, making it difficult to implement
the given concept [16, p. 66].

Thus, the territorial distribution of hu-
man and logistical resources must be propor-
tional to allow the implementation of this con-
cept, otherwise, vulnerabilities and negative
phenomena will migrate to territories, com-
munities that are less covered in this sense.

The authors of the functional analysis
considered that the current model of terri-
torial organization of the Police is outdated.
Taking into account the generally small are-
as of responsibility, the small numbers of the
majority of Police Inspectorates (hereinafter
- PI) and the relatively high proportion of
support functions in the total number of forc-
es, it is considered that there is a great struc-
tural fragmentation and, above all, numerous
administrative duties.

The solution to solve the issues would
be the regionalization of the Police struc-
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atributii administrative.

Solutia pentru rezolvarea acestora ar fi
anume regionalizarea structurilor de Politie, iar
ca si model il constituie Directia de Politie (in
continuare - DP) a municipiului Chisinau si DP
a UTA Gdgduzia care si-au dovedit viabilitatea.

Localitatile de resedinta ale viitoarelor
Directii Regionale de Politie (in continuare
- DRP) urmau a fi alese astfel incéat si fie si-
tuate central fatd de IP arondate. La acestea
vor fi concentrate structurile de resurse uma-
ne, logisticd, financiar, parte din atributiile
de management operational, informatica si
comunicatii, precum si competente operative
ce pot fi centralizate. La IP vor ramane sarcini
exclusiv operationale, ceea ce va simplifica
managementul local si va permite concentra-
rea pe problematica politieneasca [16, p. 95].

Ulterior analizei functionale, Planul de
actiuni privind implementarea Strategiei de
dezvoltare a Politiei pentru anii 2016-2020
[17] continea actiunea 1.6. care determina
- cresterea eficientei activitatii prin aplicarea
conceptului de performantd egald a Politiei,
avand ca si subactiune 1.6.5. - regionaliza-
rea unor structuri ale Politiei in vederea asi-
gurarii suportului operativ si administrativ al
inspectoratelor de politie.

Avand la baza argumentele indicate, cat
si angajamentul asumat prin documentele de
politici mentionate, au fost cateva Incercari in
vederea realizarii regionalizarii Politiei.

Astfel, in anul 2017 la nivelul IGP
a fost elaborata o viziune de concept pri-
vind regionalizarea Politiei. Din analiza re-
alizata era determinata ideea ca regionaliza-
rea activitdtii Politiei constituie ansamblul
actiunilor prin care se optimizeazd organi-
zarea si functionarea teritoriald a subdivizi-
unilor Politiei, iar arie/zona de competenta/
responsabilitate fiind teritoriul pe care subdi-
viziunile regionale ale Politiei isi indeplinesc
atributiile si misiunile.

La fiecare inspectorat teritorial de raion
existd structuri/personal cu atributii de resur-
se umane, logistice, financiare etc. Numarul
este diferit in raport de efectivele totale ale
subdiviziunii. Insi cu toate acestea calitatea
activitatii nu se situeaza la nivelul necesar din
cauza capacitatii limitate la nivel local, a lip-
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tures, and as a model, it is the Police Direc-
torate (hereinafter - PD) of the municipality
of Chisinau and the PD of Gagauzia Auton-
omous Territorial Unit, which have proven
their viability.

The places of residence of the future Re-
gional Police Directorates (hereinafter - RPD)
were to be chosen in such a way that they would
be centrally located in relation to the district
PIs. To them will be concentrated the human
resources, logistics, financial structures, part of
the operational management capacities, IT and
communication, as well as operative competen-
cies that can be centralized. Only operational
tasks will remain at the PI, which will simplify
local management and will allow concentration
on police issues [16, p. 95].

After the functional analysis, the Action
Plan regarding the implementation of the Po-
lice Development Strategy for the 2016-2020
years [17] contained action 1.6., which deter-
mines - increasing the efficiency of the activity
by applying the concept of equal performance
of the Police, having as sub-action 1.6.5. - the
regionalization of some Police structures in or-
der to ensure the operational and administra-
tive support of the police inspectorates.

Based on the mentioned arguments, as
well as the commitment assumed by the men-
tioned policy documents, several attempts to
achieve the regionalization of the Police have
been made.

Thus, in 2017, at the General Police
Inspectorate level, a concept vision regard-
ing the regionalization of the Police was de-
veloped. From the analysis carried out, the
idea was determined that the regionalization
of the Police activity constitutes the set of
actions that optimize the organization and
territorial functioning of the Police subdivi-
sions, and the area/zone of competence/re-
sponsibility being the territory on which the
regional subdivisions of the Police carry out
their duties and missions.

At each district territorial inspectorate,
there are structures/staff with human, logisti-
cal, financial, etc. resources attributions. The
number is different in relation to the total
livestock of the subdivision. However, the
quality of the activity is not at the required
level due to the limited capacity at the local
level, the lack of real specialists and the limit-
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sei de specialisti reali si a posibilitatilor locale
reduse.

Din cauza lipsei locale de capacitate,
inspectoratele teritoriale de Politie nu pot
indeplini eficace atributii importante, cum
sunt: managementul operational; activita-
tea analitica de diferite tipuri; mentinerea
si restabilirea (chiar si asigurarea) ordinii si
securitdtii publice; securitatea rutierd; comu-
nicarea publicd. Rezultd, asadar, cd In contex-
tul regionalizarii activitatii Politiei categoriile
de activitati mentionate trebuie dezvoltate la
nivelul optim de eficacitate si eficienta.

Suplimentar erau aduse argumente cd
modelul de activitate regionalizat la nivelul
Politiei se aplica mai multor subdiviziuni spe-
cializate, cum ar fi: Inspectoratul National de
Investigatii (cu cele trei directii de investigatii
Nord, Centru si Sud), Inspectoratul National
de Securitate Publica (Directia patrulare
Nord, Directia patrulare Centru, Directia pa-
trulare Sud), Centrul tehnico-criminalistic si
expertize judiciare, etc.

Mai mult ca atit, In cadrul MAI
functioneaza in sistem regionalizat urmadtoa-
rele entitati: Politia de Frontiera, cu cele 5
directii regionale: Nord, Sud, Est, Vest, Cen-
tru, care detin personalitate juridica si au In
subordine un numar variabil de sectoare ale
Politie de Frontiera .

Inspectoratul General pentru Migratie,
care are serviciile regionale Nord, Centru,
Sud de combatere a sederii ilegale a strdinilor
cat si Serviciile regionale Nord si Sud de do-
cumentare a strainilor.

Inspectoratul General pentru Situatii
de Urgentd, avand urmatoarele subdiviziuni
desconcentrate: Directia regionala de coor-
donare si dirijare a interventiei; Directia re-
gionala cautare-salvare nr.1; Directia regio-
nald cdutare-salvare nr.2; cat si zece Directii
situatii exceptionale (in mun. Chisindu,
mun. Balti, mun. Cahul, mun. Edinet, mun.
Hincesti, mun. Orhei, mun. Soroca, mun. Un-
gheni, or. Causeni, UTA Gagauzia).

In sistem regionalizat activeazid mai
multe autoritdti de aplicare a legii, inclusiv
sistemul judecatoresc, avand 15 instante teri-
toriale (de fond), care acoperad intreg teritoriul
tarii. La fel, Centrul National Anticoruptie,
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ed local possibilities.

Due to the local lack of capacity, the
territorial police inspectorates cannot effec-
tively perform important duties, such as: op-
erational management; analytical activity of
different types; maintaining and restoring
(even ensuring) public order and security;
road safety; public communication. It follows,
therefore, that in the context of the regional-
ization of Police activity, the mentioned cat-
egories of activities must be developed to the
optimal level of effectiveness and efficiency.

In addition, arguments were made that
the regionalized activity model at the Police
level applies to several specialized subdivisions,
such as: the National Investigation Inspectorate
(with the three investigation directions North,
Center and South), the National Public Security
Inspectorate (The North Patrol Directorate, the
Central Patrol Directorate, the South Patrol Di-
rectorate), the Technical-Criminal Center and
Judicial Expertise, etc.

Moreover, within the Ministry of Inter-
nal Affairs, the following entities operate in a
regionalized system: the Border Police, with
the 5 regional directions: North, South, East,
West, Center, which have legal personality
and subordinate a variable number of Border
Police sectors.

The General Inspectorate for Migration
has the North, Center and South regional ser-
vices for combating the illegal stay of foreign-
ers, as well as the North and South regional
services for documenting foreigners.

The General Inspectorate for Emer-
gency Situations has the following deconcen-
trated subdivisions: the regional direction for
coordinating and directing the intervention;
Regional Search and Rescue Directorate No.
1; Regional Search and Rescue Directorate
No. 2; as well as ten Directorates of excep-
tional situations (in the municipality of Chis-
inau, municipality of Balti, municipality of
Cahul, municipality of Edinet, municipality
of Hincesti, municipality of Orhei, munici-
pality of Soroca, municipality of Ungheni,
municipality of Causeni, Gagauzia Territori-
al-Administrative Unit).

Several law enforcement authorities
operate in the regionalized system, including
the judicial system, with 15 territorial (sub-
stantive) courts, which cover the entire ter-
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cu cele trei directii teritoriale: Directia teri-
toriald ,,Centru”, Directia generala teritoriala
»,Nord”, Directia generala teritoriald ,Sud”.

Serviciul Vamal si Serviciul Fiscal
de Stat autoritati publice care dacd detin
competente pe intreg teritoriul tarii, de ase-
menea, activeazd in varianta regionalizata.

Este evident cd, regionalizarea activi-
tatii Politiei depinde de particularitatile loca-
le geografice, demografice, social-economice,
situatia curenta a Politiei din punct de vedere
organizatoric, functional, al resurselor umane
si logistic si de starea infractionala.

Totodatd, in calitate de avantaje pentru
acest realizarea acestui proces erau indicate:

- optimizarea structurilor administra-
tive pentru eficientizarea celor operationale;

— perfectionarea sistemului de utilizare a
resurselor umane, de timp si financiar-logistice;

- cresterea profesionalismului si asigu-
rarea aplicarii unice a procedurilor;

- facilitarea implementdrii activitdtii
politienesti comunitare;

- imbunatdtirea calitatii de prestare a
serviciilor politienesti;

- dezvoltarea activitatii politienesti ba-
zatd pe analiza informatiei;

- redistribuirea competentelor dupa ni-
velul de importanta si complexitate.

- Dupd modificarea cadrului normativ
urmau a fi realizati anumiti pasi pentru opti-
mizarea organizatorica si functionald IGP:

- Infiintarea DRP, ca structuri cu perso-
nalitate juridica;

- concentrarea la DRP a atributiilor
administrative si a unor competente operati-
onale;

- solutionarea aspectelor de resurse
umane, financiare si logistice aferente regio-
nalizarii.

Luand in calcul aspectele mentionate se
propunea constituirea a 5 Directii cu aronda-
rea raioanelor, respectiv a inspectoratelor de
Politie prevazute in dreptul fiecdreia, si anume:

1. Directia regionald de politie
»Chisindu” cu sediul in municipiul Chisinau,
va deservi inspectoratele de sector Centru,
Botanica, Ciocana, Riscani, Buiucani (fapt re-
alizat);

2. Directia regionald de politie,, UTA

ritory of the country. Similarly, the National
Anticorruption Center, with the three terri-
torial directorates: "Center" territorial direc-
torate, "North" territorial general directorate,
"South" territorial general directorate.

The Customs Service and the State Fis-
cal Service are public authorities that also op-
erate in a regionalized version, if they have
powers throughout the country.

It is obvious that the regionalization of
the Police's activity depends on the local geo-
graphical, demographic, socio-economic par-
ticularities, the current situation of the Police
from an organizational, functional, human and
logistical point of view, and the crime situation.

At the same time, as advantages for this
realization of this process, the following have
been mentioned:

- optimization of administrative struc-
tures to make operational ones more efficient;

- improving the system of using hu-
man, time and financial-logistic resources;

- increasing professionalism and en-
suring the unique application of procedures;

- facilitating the implementation of
community police activity;

- improving the quality of police ser-
vices;

- development of police activity based
on information analysis;

- redistribution of competences accord-
ing to the level of importance and complexity.

After the modification of the normative
framework, certain steps were to be taken for
the organizational and functional optimiza-
tion of the General Police Inspectorate:

- the establishment of Regional Police
Directorates, as structures with legal person-
ality;

- the concentration of administrative
duties and some operational powers at the
Regional Police Directorates;

- solving the human, financial and lo-
gistical aspects of the regionalization.

Considering the mentioned aspects, it
was proposed to establish 5 Directorates with
the boroughs of the districts, respectively of
the Police Inspectorates provided for each
one, namely:

1. The "Chisinau" regional police de-
partment, based in the municipality of Chisi-
nau, will serve the Center, Botanica, Ciocana,
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Gdgduzia” cu sediul In municipiul Comrat
va deservi raioanele Comrat, Ceadir-Lunga,
Vulcédnesti (fapt realizat);

3. Directia regionald de politie,,Cen-
tru”, cu sediul in mun. Chisindu, va deservi
raioanele Straseni, laloveni, Anenii Noi, Du-
bésari, Causeni, Stefan-Vodd, Hincesti, Nis-
poreni, Calarasi, Orhei, Criuleni si Bender;

4. Directia regionald de politie
»Nord”, cu sediul In mun. Balti, va deservi
raioanele Briceni, Ocnita, Edinet, Donduseni,
Soroca, Drochia, Riscani, Glodeni, Floresti, Fa-
lesti, Singerei, Telenesti, Ungheni, Soldanesti,
Rezina si municipiul Balti;

5. Directiaregionald de politie ,,Sud”,
cu sediul in mun. Cahul, va deservi raioanele
Taraclia, Cahul, Cantemir, Basarabeasca, Leo-
va si Cimislia.

Principalele competente/atributii ale
DRP, urmau a fi:

- suportul administrativ si operational
al inspectoratelor din subordine;

- coordonarea activitatii serviciilor,
sectiilor si subdiviziunilor din subordine (in-
spectoratelor) In scopul asigurdrii executarii
atributiilor stabilite prin lege;

- coordonarea procesului de mentinere
a ordinii si securitdtii publice In regiune;

- investigarea crimelor grave comise pe
raza de competenta teritoriala;

- coordonarea activitdtii de reactionare
operativa la apelurile de urgenta adresate
politiei;

- asigurarea planificdrii si desfasurarii
masurilor de prevenire a infractiunilor si
contraventiilor din competenta Politiei, pe
raza de responsabilitate teritoriald;

— asigurarea suportului analitic atat pen-
tru structura regionald cat si pentru inspecto-
ratele din raza de competenta teritoriala;

- managementul resurselor umane, fi-
nanciare si logistice si pregatirea continud a
efectivelor de politie din zona de responsabi-
litate;

- coordonarea activitatii izolatoarelor
de detentie provizorie din zona de respon-
sabilitate, precum si activitatea de escortd si
paza a persoanelor retinute.

Pentrurealizarea aspectelor mentionate
a fost elaborat un proiect de lege ce viza mo-
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Riscani, Buiucani sector inspectorates (ac-
complished);

2. The regional police department
"Gagauzia Administrative-Territorial Unit"
based in the Comrat municipality will serve
the districts of Comrat, Ceadir-Lunga, Vulcan-
esti (accomplished);

3. The "Center" regional police depart-
ment, based in the municipality of Chisinau,
will serve the districts of Straseni, Ialoveni,
Anenii Noi, Dubasari, Causeni, Stefan-Voda,
Hincesti, Nisporeni, Calarasi, Orhei, Criuleni
and Bender;

4. The "North" regional police depart-
ment, based in Balti municipality, will serve
the districts of Briceni, Ocnita, Edinet, Don-
duseni, Soroca, Drochia, Riscani, Glodeni,
Floresti, Falesti, Singerei, Telenesti, Ungheni,
Soldanesti, Rezina and Balti municipality;

5. The "South" regional police depart-
ment, based in Cahul municipality, will serve
Taraclia, Cahul, Cantemir, Basarabeasca, Le-
ova and Cimislia districts.

The main competences/attributions of
the Regional Police Directorates were to be:

- administrative and operational sup-
port of subordinate inspectorates;

- coordinating the activity of subordi-
nate services, sections and subdivisions (in-
spectors) in order to ensure the execution of
the duties established by law;

- coordinating the process of maintain-
ing public order and security in the region;

- investigating serious crimes commit-
ted within the territorial jurisdiction;

- coordinating the activity of operative
reaction to emergency calls addressed to the
police;

- ensuring the planning and implemen-
tation of measures to prevent crimes and con-
traventions of Police competence, within the
territorial responsibility;

- ensuring analytical support both for
the regional structure and for the inspector-
ates within the territorial jurisdiction;

- the management of human, financial
and logistical resources and the continuous
training of police forces in the area of respon-
sibility;

- coordination of the activity of tempo-
rary detention centers in the area of respon-
sibility, as well as the activity of escorting and
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dificarea Legii nr. 320 din 27.12.2012 [11], si
anume, a art. 15, care ar fi servit in calitate de
temei legal pentru ulterioara operare a schim-
barilor in structura Politiei.

Astfel, se propunea expunerea arti-
colului dat intr-o noua redactie: ,,(1) Politia
se organizeaza in subdiviziuni teritoriale -
unitati ale Politiei cu personalitate juridi-
ca, de competentd teritoriala corespunzator
impadrtirii administrativ-teritoriale a tdrii
sau grupate regional in directii, subordonate
Inspectoratului General al Politiei, care sunt
amplasate si isi desfdsoara activitatea in te-
ritoriul uneia sau mai multe unitati adminis-
trativ-teritoriale in baza regulamentelor de
organizare si functionare aprobate de seful
Inspectoratului General al Politiei”, iar dupa
alineatul 2, articolul se completa cu alinea-
tul 2%, cu urmatorul continut: ,,(2)* In cadrul
subdiviziunilor teritoriale grupate regional in
directii se organizeaza si functioneaza inspec-
torate de politie, sectii si servicii, in functie de
intinderea teritoriului, de numarul populatiei,
de numarul si de importanta obiectivelor eco-
nomice si sociale”.

Din nota informativd ce insotea acest
proiect era stabilit ca, pe langa realizarea an-
gajamentelor stabilite prin documentele de
politici, acesta a fost elaborat In vederea ex-
cluderii anumitor carente legale.

Se evidentia, totodatd, ca Legea cu privi-
re la activitatea Politiei si statutul politistului
nu reglementeazd cu exactitate modul de
organizare a subdiviziunilor teritoriale ale
Politiei, ceea ce contravine prevederilor art.
31 alin. (3) din Legea privind administratia
publicd centrald de specialitate [18], care sti-
puleazd cd serviciile publice desconcentrate
se amplaseaza pe teritoriul unitatilor admi-
nistrativ-teritoriale si pot fi grupate zonal.

Pozitia autoritdtii implementatoare a
fost sustinuta si de Asociatia ,Promo-LEX”
venind cu o opinie vizavi de proiectul de lege
nr. 142 din 27.03.2020 pentru modificarea
Legii cu privire la activitatea Politiei si statu-
tul politistului [19].

Era, 1s special, invocata necesitatea de
regionalizare a Politiei, facandu-se referinta
la documentele de politici care sustineau
acest proces cat si argumentele preluate din
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guarding detained persons.

In order to achieve the mentioned ob-
jectives, a draft law was elaborates, aimed at
amending Law no. 320 of 27.12.2012 [11],
namely, of art. 15, which would have served
as a legal basis for the subsequent operation
of the changes in the Police structure.

Thus, it was proposed to present the
given article in a new wording: ,, (1) The Po-
lice is organized in territorial subdivisions
- units of the Police with legal personality,
with territorial competence corresponding to
the administrative-territorial division of the
country or grouped regionally in directions,
subordinated to the Police General Inspector-
ate General, which are located and carry out
their activity in the territory of one or more
administrative-territorial units based on the
organization and operation regulations ap-
proved by the head of the General Police In-
spectorate”, and after paragraph 2, the article
is supplemented with paragraph 21, with the
following content: ,,(2)! Within the territori-
al subdivisions grouped regionally in direc-
tions, police inspectorates, sections and ser-
vices are organized and operate, depending
on the extent of the territory, the number of
the population, the number and importance
of the economic and social objectives".

It was established, from the information
note that accompanied this project, that, in ad-
dition to fulfilling the commitments established
by the policy documents, it was developed in
order to exclude certain legal deficiencies.

At the same time, that the Law on Po-
lice activity and the status of the policeman
does not precisely regulate the organization
of the territorial subdivisions of the Police,
which contravenes the provisions of art. 31
para. (3) from the Law on specialized central
public administration [18], which stipulates
that deconcentrated public services are locat-
ed on the territory of administrative-territo-
rial units and can be grouped zonally.

The position of the implementing
authority was also supported by the "Pro-
mo-LEX" Association, coming with an opin-
ion on the draft Law no. 142 of 27.03.2020
for the amendment of the Law on Police ac-
tivity and the status of the policeman [19].

In particular, the need for regionali-
zation of the Police was invoked, referring
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analiza functionala din 2015, dar si propriile
constatdri, de exemplu cea care ,,considera cd
aprobarea intregului cadru legal si nor-
mativ necesar $i asigurarea desfdsurdrii
regionalizdrii este absolut necesard, chiar
dacd se constatd tardivitatea actiunilor
legate de regionalizare.”

Astfel, proiectul de lege nr. 142 din
27.03.2020 pentru modificarea Legii cu privi-
re la activitatea Politiei si statutul politistului
a fost supus votului in sedinta plenard a Par-
lamentului din 16.07.2023, fiind aprobat in
prima lectura. Dupd, in sedinta plenara din
04.02.2021, cu regret, nu a intrunit numarul
necesar de voturi, fiind retras din procedura
de votare [20].

In concluzie putem mentiona ci astizi
organizarea Politiei este una fragmentara, fa-
cand dificild realizarea eficientd a anumitor
atributii de citre aceasta. In contextul refor-
mei administrativ-teritoriale, inevitabil va fi
revizuitd si organizarea Politie, lucru care se
incercd de mai multi ani a fi realizat.

Astfel, prezenta In teritoriu a fortelor
politienesti, astazi este este una dintre proble-
mele cele mai stringente. In acest sens, ar fi re-
comandabild o redistribuire a fortelor si resur-
selor existente In vederea sporirii numarului de
angajati ce activeaza pe componenta de ordine
si securitate publica. Respectiv, se impune ma-
jorarea numarului de angajati din cadrul sectoa-
relor de politie, cat si celor implicati in realizarea
misiunilor de patrulare si reactionare operativa
la incidente si apelurile de urgenta, in caz con-
trar, realizarea unei activitati politienesti comu-
nitare, cat si sporirea mobilitatii si diminuarea
timpului de reactionare la apeluri si sesizarile
cetdtenilor vor raimane doar niste angajamente
declarative.

Pe de alta parte, pentru aimplementa cu
succes conceptul de performanta egald a Po-
litiei repartizarea teritoriald a resurselor uma-
ne si logistice trebuie sa fie proportionald, in
caz, contrar, vulnerabilitatile si fenomenele
negative, vor migra spre teritorii, comunitati
care sunt acoperite mai slab In acest sens.

In ordinea dati de idei, crearea si or-
ganizarea subdiviziunilor regionale ale Poli-
tie, sub forma de Directii, presupune anume
preluarea si concentrarea proceselor admi-
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to the policy documents that supported this
process as well as the arguments taken from
the functional analysis of 2015, but also their
own findings, for example the one that con-
sidered that the approval of the entire nec-
essary legal and normative framework and
ensuring the development of regionalization
is absolutely needed, even if the lateness of
actions related to regionalization is noted."

Thus, the draft Law no. 142 of
27.03.2020 for the amendment of the Law
on Police activity and the status of the police-
man was submitted to the vote in the plenary
session of the Parliament of the Republic of
Moldova on 16.07.2023, being approved in
the first reading. Later, in the plenary session
of 02/04/2021, with regret, it did not meet
the required number of votes, being with-
drawn from the voting procedure [20].

In conclusion, we can mention that to-
day the organization of the Police is fragmen-
tary, making it difficult for it to carry out cer-
tain duties effectively. In the context of the
administrative-territorial reform, the organi-
zation of the Police will inevitably be revised,
something that has been trying to be done for
several years.

Thus, the presence of police forces in
the territory is one of the most urgent prob-
lems today. In this sense, it would be advis-
able to redistribute the existing forces and
resources in order to increase the number
of employees within in the public order and
security component. Accordingly, it is nec-
essary to increase the number of employees
within the police sectors, as well as those in-
volved in carrying out patrol missions and
operative reaction to incidents and emergen-
cy calls, otherwise, the realization of a com-
munity police activity, as well as increasing
mobility and reducing time of reacting to calls
and complaints from citizens, will remain just
declarative commitments.

On the other hand, in order to successful-
ly implement the concept of equal performance
of the Police, the territorial distribution of hu-
man and logistical resources must be propor-
tional, otherwise, vulnerabilities and negative
phenomena will migrate to territories, commu-
nities that are less covered in this sense.

In the given order of ideas, the creation
and organization of the regional subdivisions
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nistrative in cadrul acestora. Dispunand de
resurse modeste, optimizarea anumitor pro-
ceduri administrative, cat si personal implicat
in realizarea acestora, ar creste capacitatea
operationala, prin directionarea cdtre in-
spectoratele teritoriale a acestora. In rezultat
eficienta de realizarea a competentelor pri-
vind prevenirea si combaterea fenomenelor
negative, cat si de mentinere si asigurare a or-
dinii publice va fi in crestere.

of the Police, in the form of Directorates, pre-
supposes taking over and concentrating the
administrative processes within them. Having
modest resources, the optimization of certain
administrative procedures, as well as person-
nel involved in their implementation, would
increase the operational capacity, by directing
them to the territorial inspectorates. As a result,
the efficiency of achieving the competences re-
garding the prevention and combating of neg-
ative phenomena, as well as the maintenance
and assurance of public order will be increasing.
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Viata politicd si sociald a Republicii Moldova a
luat amploare semnificativd in ultimii 20 de ani,
fapt pentru care legislatia tdrii necesitd anumite
schimbdri. Drept urmare, aceste schimbdri s-au
reflectat atdt pe plan intern cdt si extern, asupra
cdrui fapt md voi exprima intr-un subiect istoric,
din punct de vedere cronologic. Trecut, prezent si
viitor — acestia sunt cei trei piloni ai axei crono-
logice la care voi raporta istoricul infractiunii de
dezertare specificd pentru Republica Moldova.
Este cert cd nu putem atribui acestei infractiuni
existenta acelor valori spirituale de care ar trebui
sd tind cont un militar, care in primul rénd are
obligatia sd fie un patriot al tdrii.

Cuvinte-cheie: infractiune de dezertare, mili-
tar, forte armate, mobilizare, serviciu militar.

The political and social life of the Republic of
Moldova has grown significantly in the last 20
years, for which the country’s legislation requires
certain changes. As a result, these changes were
reflected both internally and externally, which
fact | will express myself on a historical subject,
from a chronological point of view. Past, pres-
ent, and future - these are the three pillars of the
chronological axis to which | will relate the history
of the crime of desertion specific to the Republic
of Moldova. Certainly, we cannot attribute to this
crime the existence of those spiritual values that
should be taken into account by a military man,
who first of all must be a patriot of the country.

Keywords: crime of desertion, military, armed
forces, mobilization, military service.

INTRODUCERE.

Odatd cu depunerea Juramantului de
credintd Patriei, militarul are datoria sacra de
a-1 respecta, de a fi mereu la datorie, in spe-
cial cand este pusd in pericol integritatea si
independenta Republicii Moldova. Intru asi-
gurarea respectdrii acestei datorii, legislatia
penald a Republicii Moldova incrimineaza la
art. 371 C.P. infractiunea de dezertare. Anu-
me dezertarea este o infractiune care descrie
actiunea de abandonare cu intentia de a pa-
rasi definitiv fortele armate. De asemenea, se
aplicd cuiva care dezerteaza in incercarea de a
se sustrage de la un serviciu critic sau de a evi-
ta o datorie cu risc ridicat. Intentia acuzatului
nu este doar un detaliu; este temeiul crimei.
Indiferent daca persoana dezerteaza sau nu,
poate fi gdsita vinovatd daca exista dovezi ale
intentiei de a dezerta.

Dezertarea pozitiei cuiva in armatd poate
avea consecinte semnificative, mai ales in timp
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INTRODUCTION.

With the submission of the Oath of
Faith to the Fatherland, the military has the
sacred duty to respect it, and to always be
on duty, especially when the integrity and
independence of the Republic of Moldova
is endangered. To ensure compliance with
this duty, the criminal legislation of the Re-
public of Moldova incriminates art. 371 PC
the crime of desertion. Namely, desertion is
a crime that describes the act of desertion in-
tending to permanently leave the armed forc-
es. It also applies to someone who deserts in
an attempt to evade critical duty or avoid a
high-risk duty. The accused’s intention is not
just a detail; is the basis of the crime. Whether
the person deserts or not, they can be found
guilty if there is evidence of intent to desert.

Deserting one’s position in the military
can have significant consequences, especial-
ly in wartime. The crime begins and ends as
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de razboi. Infractiunea incepe si se termina de
indata ce faptuitorul a pdrasit la vointa sa uni-
tatea militard sau locul de exercitare a servi-
ciului militar sau din momentul cand militarul
nu s-a prezentat la termenul fixat, fara motive
intemeiate, In scopul eschivarii de la serviciul
militar. Obiectul nemijlocit al dezertarii il con-
stituie ordinea de exercitare a serviciului mi-
litar, care obliga militarii sd exercite serviciul
militar in decursul unui termen anumit, stabi-
lit de lege, sa fie totdeauna gata sd apere statul,
sa-si Indeplineascd datoria lor constitutionala
si militara de apdrare a Patriei.

METODE DE CERCETARE.

La elaborarea acestui studiu au fost uti-
lizate urmatoarele metode de cercetare: meto-
da descriptivd, metoda comparativa, metoda
analizei juridice, metoda argumentarii logice.

CONTINUTUL DE BAZA.

Legislatia Republicii Moldova ne ofera
o definire a infractiunii de dezertare, in care
se pune accent pe imprejurarile in care a fost
comisa infractiunea, precum si raspunderea
penald atribuita acestui tip de infractiune
(Articolul 371). ,(1) Dezertarea, adica para-
sirea unitatii militare, centrului de instructie
sau locului de serviciu in scopul eschivarii de
la serviciul militar, de la concentrare sau mo-
bilizare, precum si neprezentarea din acelasi
motiv la serviciu ori la concentrare sau mobi-
lizare in cazurile permisiei din unitatea mili-
tard sau din centrul de instructie, repartizarii,
transferirii, intoarcerii din misiune, din con-
cediu sau din institutia curativa, savarsita de
catre un militar sau rezervist [...]” [3].

In Republicii Moldova, Statistica celor
condamnati (01.01.2022) publica urmatoa-
rea informatie: INFRACTIUNI MILITARE
(Art. art.364-393 CPRM) (art.238-270 al CP
an.1961): sunt in total 14 condamnati [4], iar
deja spre anul 2023 este vizibild o crestere
a numarului de militari condamnati pentru
aceasta infractiune, cifra finala fiind 24 de
militari [5].

Infractiunea prevazutd in articolul 371
Codul Penal al Republicii Moldova (actual
2023) prinde ,radacini” inca din perioada
istoricd de mai mult de 30 de ani Tn urma,
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soon as the perpetrator voluntarily leaves the
military unit or the place of military service, or
from the moment when the military man did
not show up at the set deadline, without good
reason, to avoid military service. The immedi-
ate object of desertion is the military service
order, which obliges the military to perform
military service within a certain term, estab-
lished by law, to always be ready to defend the
state and to fulfill their constitutional and mil-
itary duty to defend the Fatherland.

RESEARCH METHODS.

The following research methods were
used to develop this study: descriptive meth-
od, comparative method, legal analysis meth-
od, and logical argumentation method.

BASIC CONTENT.

The legislation of the Republic of Mol-
dova provides us with a definition of the crime
of desertion, in which the emphasis is placed
on the circumstances in which the crime was
committed, as well as the criminal liability
attributed to this type of crime (Article 371).
“(1) Desertion, i.e. leaving the military unit,
training center, or place of duty to evade mil-
itary service, concentration, or mobilization,
as well as failure to appear for the same reason
at service or concentration or mobilization in
cases of permission from the unit military or
from the center of instruction, assignment,
transfer, return from the mission, from leave
or from the curative institution, committed
by a military or reservist [...]” [3].

In the Republic of Moldova, the Sta-
tistics of those convicted (01.01.2022) pub-
lishes the following information: MILITARY
CRIMES (Art. art.364-393 The Criminal
Code of the Republic of Moldova) (art.238-
270 of the Criminal Code of 1961): there are
a total of 14 convicts [4], and already towards
the year 2023 an increase in the number of
soldiers convicted for this crime is visible, the
final figure being 24 soldiers [5].

The offense provided for in Article 371
of the Criminal Code of the Republic of Mol-
dova (currently 2023) takes “roots” from the
historical period of more than 30 years ago
when this land was a constituent part of the
Soviet Union. This is where the dissatisfac-
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pe cand acest meleag a fost parte constitu-
entd a Uniunii Sovietice. De aici provine si
nemultumirea nu doar a societatii care nu isi
dorea aceastd soartd, dar si nemultumirea cu
atat mai intransigenta a militarilor, pentru
care Patria insemna si independenta, si nici-
decum ,sclavia”, iar setea de a se rdzbuna a
romanilor basarabeni fata de ocupantii sovie-
tici a initiat eschivarea de la armata sovietica
intr-o actiune de mari proportii.

Statistica demonstreaza cresterea unor
astfel de infractiuni, Insa in subiectul dat mi-
am propus drept scop stabilirea cronologica,
pe cat e de posibil, a evenimentelor istori-
ce care au contribuit negativ sau pozitiv la
savarsirea de catre subiectii speciali, in cazul
dat, militarii, a infractiunii de dezertare.

Odatd cu infiintarea Sfatului Tarii la 21
noiembrie 1917, acesta avea drept scop ca
toate institutiile si organizatiile din provincie
sd se supuna autoritatii sale, cerintd Inaintata
tuturor institutiilor si organizatiilor din regi-
une. Dar sovieticii au revendicat, de aseme-
nea, puterea.

Recunoasterea de catre Sovietul de la
Chisindu si, ulterior, de cdtre alte Soviete a
guvernului basarabean insemna disponibili-
tatea lor de a se supune guvernului bolsevic
de la Petrograd, fapt de care nu se bucura si
Sfatul Tarii.

Fiindcd avea loc bolsevizarea trupelor
stationate in Basarabia, sansele sovieticilor de
a prelua puterea in provincie erau in crestere.
Se pregatea o luptad acerba pentru putere in-
tre cele doua structuri, fapt confirmat si de
un lider nationalist, D. Bogos, care a ajuns la
urmatoarea concluzie: ,Lupta dintre aceste
doud tabere, doua tipuri de mentalitate, doua
lumi - nationalistii romani din blocul mol-
dovenesc, pe de o parte, si internationalistii
si strdinii de diferite orientdri politice, pe de
alta parte - s-a inasprit” [2] .

Anton Denikin considera cd aceasta este
cauza principala a decaderii morale a trupelor.
El noteaza In memoriile sale slaba organizare
a comandamentului general si incapacitatea
guvernului de a rezolva problema dezertdri-
lor si a evaziunii in primele luni de razboi. El
critica in special calitatea si actiunile perso-
nalului de comanda al armatei imperiale. El
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tion of not only the society that did not want
this fate comes from, but also the even more
uncompromising dissatisfaction of the mili-
tary, for whom the Fatherland also meant in-
dependence, and by no means “slavery”, and
the thirst for revenge of the Bessarabian Ro-
manians against the Soviet occupiers initiat-
ed the evasion of the Soviet army in an action
of great proportions.

The statistics demonstrate the increase
of such crimes, but in the given subject I pro-
posed as my goal the chronological estab-
lishment, as far as possible, of the historical
events that contributed negatively or posi-
tively to the commission by special subjects,
in the given case, the military, of the crime of
desertion.

The establishment of the Country Coun-
cil on 21 November 1917, aimed for all insti-
tutions and organizations in the province to
submit to its authority, a requirement placed
on all institutions and organizations in the re-
gion. But the Soviets also claimed power.

The recognition by the Chisinau Sovi-
et and later by other Soviets of the Bessara-
bian government meant their willingness to
submit to the Bolshevik government in Pe-
trograd, a fact that the Country Council did
not enjoy either.

As the troops stationed in Bessarabia
were being Bolshevized, the Soviets’ chances
of taking power in the province were increas-
ing. A fierce struggle for power between the
two structures was being prepared, a fact also
confirmed by a nationalist leader, D. Bogos,
who reached the following conclusion: “The
struggle between these two camps, two types
of mentality, two worlds - the Romanian na-
tionalists from the bloc Moldovan, on one
hand, and the internationalists and foreign-
ers of different political orientations, on the
other - it got tougher”.

Anton Denikin believes that this is the
main cause of the moral decay of the troops.
He notes in his memoirs the poor organiza-
tion of the general command and the inabili-
ty of the government to solve the problem of
desertion and evasion in the first months of
the war. He particularly criticizes the quality
and actions of the command staff of the Im-
perial Army. He notes the “smearing” of the



<$tiin1;ejuridice// Legal Sciences, nr.18/2023, ISSN 1857-0976, E-ISSN 2953—6898)

remarca ,impanzeala” listelor de comanda cu
»elemente nocive” incd din ajunul razboiului,
multimea de oameni , lipsiti de talent”, a caror
incompetenta era uneori ,cunoscuta de in-
treaga armata”, reproseaza comandamentului
rus lipsa de atentie pentru mentinerea coezi-
unii interne a unitatilor, motiv pentru care, la
sfarsitul razboiului, absorbtia traditiilor mili-
tare de cdtre personalul nou sosit si coeziunea
acestora practic au incetat.

Unitdtile armatei insele, potrivit lui
Denikin, se transformasera pana atunci ,in
niste stadii prin care fluxul uman curgea ne-
intrerupt”. In ceea ce priveste combaterea
fenomenelor negative, el mentioneaza pova-
ra pedepselor corporale in garnizoana si in
unele unitdti de front, precum si alte masuri
represive impotriva dezertarii si evaziunii,
constatand inutilitatea lor totala si chiar noci-
vitatea lor. ,Doi factori au fost, fara indoiala,
importanti in crearea unei stari de spirit ne-
favorabile in randul trupelor: pedeapsa disci-
plinara introdusd oficial din 1915 - pedeapsa
disciplinara cu bastonul si pedeapsa cu moar-
tea - pentru soldatii ardtati cu degetul”, scria
Denikin.

Unul din indicii de bazi al dezertarii,
considerat acea trasatura care doar inaspreste
spiritul dezertdrii in randul militarilor, este
influenta de grup, atunci cand are loc acest fe-
nomen nu doar la initiativa unei singure per-
soane, ci in cadrul unui grup care are acelasi
scop, aceleasi valori si interese.

Cert este cd a existat un control aspru
asupra militarilor, prin Regulamentul Intern
pentru subdiviziunile Armatei, prevederile
cdruia erau strict obligatorii de a fi respectate,
iar prin actiunea de dezertare au fost incdlca-
te o multime de reguli si legea penald. Trupele
stationate in Basarabia au fost, de asemenea,
afectate de fractionare. Aceasta a afectat si
Regimentul I Infanterie Moldoveneascd, cre-
at pentru a sprijini Sfatul Tarii. Inci din pri-
mele zile ale existentei sale, acest regiment a
ezitat sa acorde prioritate ,socialului”, nu si
ynationalului”. In acest sens, Dimitrie Bogos
a evaluat cu onestitate situatia unitdtilor mili-
tare moldovenesti: ,,O turma dementa, infec-
tatd de frazeologia morbida a vremii... Iata la
ce au ajuns soldatii moldoveni... Prezenta mea
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command lists with “harmful elements” since
the eve of the war, the crowd of “talentless”
people, whose incompetence was sometimes
“known to the whole army”, reproaches the
Russian command for the lack of attention to
maintaining the internal cohesion of units,
which is why, at the end of the war, the ab-
sorption of military traditions by newly ar-
rived personnel and their cohesion practical-
ly ceased.

The army units themselves, according
to Denikin, had by then turned into “stadi-
ums through which the human flow circulated
uninterruptedly.” In terms of combating neg-
ative phenomena, he mentions the burden
of corporal punishment in the garrison and
some front-line units, as well as other repres-
sive measures against desertion and evasion,
noting their total uselessness and even their
harmfulness. “Two factors were undoubtedly
important in creating an unfavorable mood
among the troops: the disciplinary punish-
ment officially introduced in 1915 - caning
and the death penalty - for pointed soldiers,”
wrote Denikin.

One of the basic indicators of deser-
tion considered a trait that only strengthens
the spirit of desertion among the military, is
group influence when this phenomenon oc-
curs not only at the initiative of a single per-
son but within a group that has the same goal,
values and interests.

There was certainly strict control over
the military, through the Internal Regulation
for the Army subdivisions, the provisions of
which were strictly mandatory to be respected,
and through the desertion action, a lot of rules
and the criminal law were violated. The troops
stationed in Bessarabia were also affected by
factionalism. This also affected the 1st Mol-
davian Infantry Regiment, created to support
the Council of the Country. From the very first
days of its existence, this regiment hesitated to
give priority to the “social” rather than the “na-
tional”. In this sense, Dimitrie Bogos honestly
evaluated the situation of the Moldovan mili-
tary units: “A demented herd, infected by the
morbid phraseology of the time... This is what
the Moldovan soldiers have come to.. My
presence was useless, even more dangerous.
Saddened, I left the room” [2, p.108].
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era inutild, ba mai mult, periculoasa. Intristat,
am parasit incdperea” [2, p.108].

Aceasta perioada, in care Basarabia a
avut de suferit considerabil, a fost in timpul
Primului Razboi Mondial. Prezenta frontului
in apropierea hotarelor Basarabiei a distrus
economia tinutului, populatia fiind impusa sa
munceasca pentru necesitdtile razboiului.

Basarabenii erau mobilizati in armata
rus3, fiind nevoiti s lupte [1]. Intreg terito-
riul Basarabiei era utilizat in scopul de a refa-
ce si completa cu ostasi si munitii unitdtile ce
au suportat pierderi majore. Spitalele militare
din Chisindu suportau consecinte nefaste, du-
cand lipsa de medicamente si medici. Aceas-
ta situatie crea dificultati pentru activitatea
functionarilor si era una catastrofala pentru
populatie. Disciplina militara si capacitatea
de luptd a trupelor aveau de suferit din cauza
ca in ele fusesera mobilizati reprezentanti ai
popoarelor subjugate de Imperiul Rus.

Din armata, inevitabil, dezertau multi
ostasi. Unitatile dislocate in Basarabia nu erau
asigurate cu produse alimentare suficiente
pentru toti militarii. Conducerea Districtului
Odessa nu reusea sa asigure unitatile cu mu-
nitii, iar subofiterii furau, impreund cu solda-
tii, produse alimentare din depozitele arma-
tei, pentru a le comercializa. Comandantilor
le venea tot mai greu sa opreasca soldatii de la
jafuri [1]. Mobilizarea avea un efect negativ,
presiunea era resimtitda in randurile tuturor
categoriilor de varsta, iar viziunea oamenilor
asupra evenimentelor care se desfdsurau re-
lativ repede si-a pus amprenta asupra senti-
mentelor acestora si le-a influentat deciziile,
ei fiind cuprinsi de spaimd, incertitudine si
limite.

Tortura si tratamentul inuman au de-
venit pe larg cunoscute nu doar in interiorul
tarii, dar si In exterior, gravitatea cu care se
actiona impotriva celor care dezertau si nu isi
doreau sa fie inrolati in armata fiind de o cru-
zime ce nu avea precedente.

Neputand indura conditiile deplorabi-
le si lipsa de hrand, oamenii pdrdseau locu-
rile de muncd. Dar de indata ce erau prinsi
urmau sa fie torturati de politie (s-au inre-
gistrat o multime de cazuri de deces din ca-
uza relelor tratamente), apoi erau readusi pe
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This period, in which Bessarabia suf-
fered considerably, was during the First
World War. The presence of the front near the
borders of Bessarabia destroyed the economy
of the land, and the population was forced to
work for the needs of the war.

The Bessarabians were mobilized in the
Russian army, being forced to fight [1]. The
entire territory of Bessarabia was used to re-
store and complete with soldiers and ammu-
nition the units that suffered major losses.
The military hospitals in Chisinau suffered
dire consequences, leading to a lack of med-
icines and doctors. This situation created
difficulties for the work of officials and was
catastrophic for the population. The military
discipline and fighting capacity of the troops
suffered because representatives of the peo-
ple subjugated by the Russian Empire had
been mobilized in them.

Inevitably, many soldiers deserted
from the army. The units deployed in Bes-
sarabia were not provided with sufficient
food products for all the soldiers. The leader-
ship of the Odessa District failed to provide
the units with ammunition, and the non-com-
missioned officers, together with the soldiers,
stole food products from the army warehous-
es to sell them. The commanders found it in-
creasingly difficult to stop the soldiers from
looting [1]. The mobilization had a negative
effect, the pressure was felt among all age
groups, and people’s view of the events un-
folding relatively quickly left their mark on
their feelings and influenced their decisions,
they were gripped by fear, uncertainty, and
limits.

Torture and inhumane treatment be-
came widely known not only inside the coun-
try but also outside, and the severity with
which they acted against those who deserted
and did not want to be enlisted in the army
was of unprecedented cruelty.

Unable to endure the deplorable condi-
tions and lack of food, people left their jobs.
But as soon as they were caught, they would
be tortured by the police (there were many
cases of death due to ill-treatment), then they
would be brought back to the construction
sites and forced to continue working. The
civilian population was summoned to partic-
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santiere si fortati in continuare sd munceas-
ca. Populatia civila era somatd sd participe la
constructia fortificatiilor militare, controlate
si ele de politie.

Dupa aceste tulburdri, in randul Sovie-
telor s-au creat divergente, fapt care nu a fost
dat uitdrii, influentand exercitarea puterii
acestora asupra populatiei si militarilor. De-
zertarea, in sursele istorice ale tarii noastre,
a aparut sub forma unei revolte, unui dez-
acord cu situatia actuald si puterea statala.
Situatia era instabila, luand amploare odata
cu inceputul celui de-al Doilea Razboi Mon-
dial. Starea de lucruri in societate devenea tot
mai tensionata, iar actiunile nu se limitau la
opozitii pasnice. De altfel, numarul de militari
care dezertau crestea continuu, indiferent de
tipul de pedeapsa ce 1i ameninta.

Al Doilea Razboi Mondial a introdus
doua elemente noi in viata spirituald a raz-
boinicilor: pe de o parte, asprimea si impietri-
rea morald, pe de altd parte, un sentiment de
credinta oarecum aprofundat, inspirat de pe-
ricolul constant al mortii. Acesti doi antipozi
se Intelegeau cumva unul cu celdlalt, pentru
cd amandoi proveneau din premise pur ma-
teriale.

Astfel, Denikin constatda o profunda
scindare spirituald, care a dat nastere si la
contradictii sociale: o indepartare de vechile
autoritdti, o schimbare a valorilor si o aspri-
me a moravurilor. In aceste conditii, crede el,
constiinta foarte vaga a soldatilor despre cau-
za pentru care luptau nu a putut decat sd ge-
nereze tot felul de tendinte negative in trupe.
»,Oricum ar fi, printre elementele morale care
sustineau spiritul trupelor rusesti, credinta
nu a constituit dezideratul care i-ar retine sa
exploateze sau sa dezvolte ulterior instinctele
bestiale”.

Generalul Aleksei Brusilov a evidentiat,
de asemenea, pe primul loc intre neajunsu-
rile esentiale care au cauzat multe probleme
in armata, pregatirea slaba a ofiterilor, desi
pregatirea de lupta a trupelor insele la Ince-
putul razboiului era evaluata ca fiind destul
de ridicata. Potrivit acestuia, ,,... am iesit cu o
armata antrenata in mod satisfacator. Corpul
ofiterilor suferea de multe defecte...”.

Citeaza printre acestia un anumit pro-
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ipate in the construction of military fortifica-
tions, also controlled by the police.

After these disturbances, differences
were created among the Soviets, a fact that
was not forgotten, influencing the exercise of
their power over the population and the mil-
itary. Desertion, in the historical sources of
our country, appeared in the form of a revolt,
a disagreement with the current situation
and state power. The situation was unstable,
gaining momentum with the beginning of the
Second World War. The situation in society
was becoming more and more tense, and the
actions were not limited to peaceful opposi-
tion. Moreover, the number of deserting sol-
diers was continuously increasing, regardless
of the type of punishment that threatened
them.

The Second World War introduced two
new elements into the spiritual life of war-
riors: on the one hand, harshness and moral
hardening, on the other hand, a somewhat
deepened sense of faith, inspired by the con-
stant danger of death. These two opposites
somehow got along with each other, because
they both came from purely material prem-
ises.

Thus, Denikin notes a deep spiritual
split, which also gave rise to social contradic-
tions: a departure from the old authorities, a
change in values, and a harshness of morals.
Under these conditions, he believes, the very
vague consciousness of the soldiers about the
cause they were fighting for could only gen-
erate all kinds of negative tendencies in the
troops. “Be that as it may, among the mor-
al elements that supported the spirit of the
Russian troops, faith did not constitute the
desideratum that would restrain them from
exploiting or later developing the bestial in-
stincts.”

General Aleksei Brusilov also high-
lighted in the first place among the essential
shortcomings that caused many problems in
the army, the poor training of the officers,
although the combat training of the troops
themselves at the beginning of the war was
assessed as quite high. According to him,
“.. we came out with a satisfactorily trained
army. The officer corps suffered from many
defects...”.
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cent de ofiteri care ,provoaca rea-vointa in
trupe”, ,suferind de carierism”. Restul gra-
delor, inclusiv cei din statul major, in opinia
sa, , ..In acest razboi au lucrat bine, cu pri-
cepere si sarguintd pentru a-si face datoria”.
Cu toate acestea, el observi ca un lucru care
a Impiedicat serios legdtura dintre inaltul co-
mandament si soldatii de rand, precum si fo-
losirea deplina a talentelor ofiterilor, este ,, ...
miscarea constanta si rapida a ofiterilor de la
un post la altul, de dragul unui avans mai ra-
pid...”. Brusilov constatd, de asemenea, o slaba
intelegere, nu numai in randul populatiei, ci si
in randul ofiterilor, a cauzelor si semnificatiei
razboiului, aratiand, alaturi de Denikin, slaba
pregatire politicd a cadrelor.

In ceea ce priveste soldatii, el citea-
za o Intamplare destul de curioasa: ,,De cate
ori am intrebat in transee de ce luptam, am
primit intotdeauna raspunsul inevitabil cd
un oarecare Herz-erz-Perz si sotia lui au fost
ucisi, motiv pentru care austriecii au vrut sa-i
jigneasca pe sarbi. Dar aproape nimeni nu
stia cine erau sarbii, ce erau slavii era de ase-
menea neclar, iar motivul pentru care rusii se
gandeau sd intre in razboi pentru Serbia era
complet necunoscut. S-a dovedit ca oamenii
au fost macelariti dintr-un motiv necunoscut,
adica dupd bunul plac al tarului”.

Potrivit contemporanilor, acestia ve-
deau cauzele profunde ale dezertdrilor in
masa din acei ani in diversi factori care afec-
tau armata rusa: de la probleme pur tehnice
pana la criza morald profundd a oamenilor.
Armata rusa suferea din cauza lipsei de echi-
pament si munitie, personalul si comandantii
uneori nu se intelegeau intre ei, ceea ce nu
facea decat sa sporeascd sentimentele negati-
ve in randul soldatilor, aspiratiile si valorile
spirituale ale soldatilor fiind expuse la proba
razboiului, la care, in cele din urma, nu toata
lumea putea rezista. Din judecatile lor de va-
loare privind dezertarea, contemporanii raz-
boiului erau partial constienti de acest lucru,
astfel Incat erau In mod clar mai inclinati sa
critice actiunile guvernului si ale comanda-
mentului superior.

In cel de-al Doilea Rizboi Mondial, in-
cepand cu anul 1944, se schimba radical situ-
atia de pe Frontul de Est in favoarea URSS.
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He cites among them a certain per-
centage of officers who “cause ill-will in the
troops”, and “suffering from careerism”. The
rest of the ranks, including those in the gen-
eral staff, in his opinion, “...in this war they
worked well, skillfully and diligently to do
their duty.” However, he notes that one thing
that has seriously hindered the liaison be-
tween the high command and the rank and
file, as well as the full use of officers’ talents,
is “...the constant and rapid movement of of-
ficers from one post to another, for the sake
of a faster advance...”. Brusilov also finds
a poor understanding, not only among the
population but also among the officers, of
the causes and meaning of the war, showing,
along with Denikin, the poor political train-
ing of the cadres.

Regarding the soldiers, he cites a rath-
er curious incident: “Whenever I asked in the
trenches why we were fighting, I always got
the inevitable answer that a certain Herz-erz-
Perz and his wife had been killed, which is
why the Austrians they wanted to offend the
Serbs. But hardly anyone knew who the Serbs
were, what the Slavs were was also unclear,
and why the Russians were thinking of going
to war for Serbia was completely unknown. It
turned out that the people were slaughtered
for an unknown reason, that is, according to
the tsar’s pleasure.”

According to contemporaries, they saw
the deep causes of the mass desertions of those
years in various factors affecting the Russian
army: from purely technical problems to the
deep moral crisis of the people. The Rus-
sian army suffered from a lack of equipment
and ammunition, the staff and commanders
sometimes did not get along with each oth-
er, which only increased the negative feelings
among the soldiers, and the aspirations and
spiritual values of the soldiers were exposed
to the test of war, in which, in in the end, not
everyone could resist. In their value judg-
ments of desertion, contemporaries of the
war were partly aware of this, so they were
more inclined to criticize the actions of the
government and the high command.

In the Second World War, starting
in 1944, the situation on the Eastern Front
changed radically in favor of the USSR. The
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Rolul hotdrator In aceastd schimbare l-au
avut victoriile din anii precedenti de la Sta-
lingrad si Kursk. Operatiile militare au ince-
put sd se desfasoare pe teritoriul Basarabiei.
O multime de cadavre ale ostasilor din armata
adversd, cazuti pe campul de luptd, urmau sa
fie adunate de sovietici ca mai apoi sd fie arse
sau aruncate intr-o groapa comuna. Ofiterii si
soldatii capturati prizonieri erau batjocoriti
si maltratati, fiind fortati la munca in Siberia,
iar pentru incélcarile comise de catre acestia
riscau sa fie impuscati. Aceasta parte ,terifi-
antd a istoriei” o cunoaste majoritatea celor
interesati, iar dupd epuizarea acestor ani inca
ne mai sperie detaliile despre soarta basara-
benilor a caror viata era curmata cu cruzime
si indiferenta.

Agentia Nationala a Arhivelor a digi-
talizat de curdnd sapte volume ale lucrarii
»,Cartea memoriei”, publicate de Ministe-
rul Apardrii al Republicii Moldova intre anii
2002-2005, ce contin listele a circa 56.000 de
persoane ndascute pe teritoriul actual al Repu-
blicii Moldova si recrutati in Armata Rosie,
care au cazut pe campul de luptd in perioada
anilor 1944-1945 [6]. In total, impotriva Ger-
maniei naziste si a aliatilor ei au luptat cca.
260 mii de moldoveni/romani, rusi, ucrai-
neni, evrei, gagauzi, bulgari s.a. originari din
Republica Moldova, fiind decorati cu cca. 250
mii de ordine si medalii pentru curajul mani-
festat pe campul de lupta in cadrul Armatei
Rosii (Istoria Republicii Moldova, Chisinau,
Tipografia Academiei de Stiinte). Prin urma-
re, dupd aceste date, fiecare a cincea persoa-
na originara din Republica Moldova, care a
luptat in Armata Rosie, a cazut pe campul de
lupta.

Ocupantii au reusit ,,sd prinda cu arca-
nul la oaste” o bund parte din contingentul
celor care erau sortiti sa se ,,evacueze” cu sila.
»Din rapoartele primite despre situatia cum a
raspuns populatia Basarabiei la chemarea de
a aparatara, - nu fard ironie raportala 1 iunie
O. Stavrat, - reiese: s-au prezentat la punc-
tul de mobilizare de bund voie de la 2 pana la
10%; au fost prinsi de jandarmi si trimisi in
unitdti 36-38%; din premilitari s-au prezentat
si au fost trimisi peste Prut de la 20 pana la
30%; au fost prinsi si trimisi de jandarmi de

53

decisive role in this change was played by the
victories of the previous years at Stalingrad
and Kursk. Military operations began to take
place on the territory of Bessarabia. A lot of
corpses of soldiers from the opposing army,
fallen on the battlefield, were to be collected
by the Soviets to be burned or thrown into
a mass grave. Officers and soldiers captured
prisoners were mocked and mistreated, be-
ing forced to work in Siberia, and for the
violations committed by them, they risked
being shot. This “terrifying part of history”
is known to most of those interested, and af-
ter the exhaustion of these years, we are still
frightened by the details of the fate of the
Bessarabians whose lives were ended with
cruelty and indifference.

The National Archives Agency has re-
cently digitized seven volumes of the work
“Book of Memory”, published by the Min-
istry of Defense of the Republic of Moldova
between 2002-2005, which contain the lists
of approximately 56,000 people born on the
current territory of the Republic of Moldova
and recruited into the Red Army, who fell on
the battlefield during the years 1944-1945
[6]. In total, they fought against Nazi Germa-
ny and its allies approx. 260 thousand Mol-
dovans/Romanians, Russians, Ukrainians,
Jews, Gagauzians, Bulgarians, etc. originating
from the Republic of Moldova, being deco-
rated with approx. 250 thousand orders and
medals for the courage shown on the battle-
field in the Red Army (History of the Repub-
lic of Moldova, Chisinau, Typography of the
Academy of Sciences). Therefore, according
to these data, every fifth person originating
from the Republic of Moldova, who fought in
the Red Army, fell on the battlefield.

The occupiers managed to “catch with
the arcana to the troops” a good part of the
contingent of those who were destined to
“evacuate” by force. “From the reports re-
ceived on the situation of how the population
of Bessarabia responded to the call to defend
the country, - not without irony O. Stavrat
reported on June 1, - it appears: they showed
up at the mobilization point willingly from
2 to 10 %; were caught by the gendarmes
and sent to institutions 36-38%; from the
pre-military presented themselves and were
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la 40 pana la 50%; la rechizitie s-au prezentat
40-45%; au fost rechizitionati cu forta de jan-
darmi 30-35% [7, p.192-193].

Istoria problematicii de dezertare,
abordata in lucrarea prezentd, constituie o le-
gdtura incontestabild cu istoria armatei rosii.
De altfel, cunoastem in ce masura aceasta a
influentat cetdtenii basarabeni. Desfasurarea
dezertarii de asemenea se afla in spatele corti-
nei, iar pentru a descoperi raportul dintre is-
toria Basarabiei si influenta tarista, este nece-
sar de a solutiona una din intrebarile de baza:
Care era situatia in armata URSS?

Daca e si aborddm tema actuald, din
punct de vedere teritorial Federatia Rusd este
cea mai mare tara din lume, cu vaste rezerve na-
turale, aspiratia dupa care, in mod direct, poate
provoca agresiunea din partea altor state.

De aceea, de-a lungul istoriei sale, Ru-
sia se ingrijea de numarul armatei sale. Astazi,
fortele armate ale Federatiei Ruse ocupd un
loc important in functionarea statului in an-
samblu.

O analizda a ponderii actuale a
infractiunii de dezertare sugereaza cda desi
tinde sa scada, este incd raspandita. Ca urma-
re a declinului militar violent, numarul mi-
litarilor a scdazut cu mai mult de 1/3. Tinerii
conscriptionati trec prin procese profunde de
reevaluare a valorilor morale ale serviciului
militar: serviciul militar inceteaza sa mai fie
un simbol al curajului, vitejiei si gloriei, o ne-
cesitate recunoscuta pentru fiecare cetdatean.
In fiecare an creste numirul cetitenilor care
se sustrag recrutarii in armata. Fiecare al trei-
lea recrutat, recunoscand nevoia unei armate
pentru stat, ar dori sa evite recrutarea. Opinia
publica devine din ce in ce mai toleranta cu
faptele de sustragere de la aceastd obligatie
constitutionald.

Potrivit statisticilor, cel mai mare numar
de abateri este efectuat de militarii din prima
perioadad de serviciu, cat dureazad adaptarea la
noul regim, mai aspru decat cel obisnuit. In
multe privinte, aceste procese se datoreaza
faptului cd in cursul demilitarizarii societatii
au fost eliminate multe elemente valoroase
ale sistemului de pregatire a tinerilor pentru
serviciul militar. Departamentele militare au
fost inchise In multe universitdti, pregatirea
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sent across the Prut from 20 to 30%; 40 to
50% were caught and sent by the gendarmes;
40-45% showed up at the requisition; 30-35%
were forcibly requisitioned by gendarmes [7,
p.192-193].

The history of the issue of desertion,
addressed in the present work, constitutes an
undeniable link with the history of the Red
Army. Moreover, we know to what extent
this influenced the Bessarabian citizens. The
unfolding of the desertion is also behind the
curtain, and to discover the relationship be-
tween the history of Bessarabia and the tsa-
rist influence, it is necessary to solve one of
the basic questions: What was the situation in
the USSR army?

If we are to address the current topic,
from a territorial point of view the Russian
Federation is the largest country in the world,
with vast natural reserves, the aspiration for
which, directly, can provoke aggression from
other states.

That is why, throughout its history,
Russia took care of the size of its army. To-
day, the armed forces of the Russian Feder-
ation occupy an important place in the func-
tioning of the state as a whole.

An analysis of the current share of the
crime of desertion suggests that although it is
on the decline, it is still widespread. As a re-
sult of the violent military decline, the num-
ber of soldiers decreased by more than 1/3.
The young conscripts go through deep pro-
cesses of re-evaluation of the moral values
of military service: military service ceases to
be a symbol of courage, bravery, and glory, a
recognized necessity for every citizen. Every
year the number of citizens who evade mili-
tary conscription increases. Every third con-
script, recognizing the need for an army for
the state, would likely avoid conscription.
Public opinion is becoming increasingly tol-
erant of acts of evasion from this constitu-
tional obligation.

According to the statistics, the largest
number of violations is committed by soldiers
in their first period of service, while it takes
to adapt to the new regime, which is tougher
than the usual one. In many ways, these pro-
cesses are since in the course of the demilita-
rization of society, many valuable elements of
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militara initiala a fost exclusa din programele
scolare, iar sistemul de educatie eroic-patrio-
ticd a tinerilor a fost in mod esential distrus.
Multe organizatii publice (consilii si cluburi
de veterani, societati de aparare-sport etc.)
astazi sunt implicate In principal in lupta pen-
tru propria supravietuire. Drept urmare, tot
mai multi tineri au inceput sd vina in armata
avand o idee proastd despre serviciul militar,
iar in ultimii ani s-a Inregistrat o crestere a
numarului celor care se sustrag de la serviciul
militar si civil alternativ.

Procedura de efectuare a serviciului
militar In fortele armate sau in alte trupe
si formatiuni militare ale Federatiei Ruse
contine reglementdri stricte. Fiecare militar
este obligat sd serveasca pe perioada stabilita
de lege si sa se afle in permanenta la locatia
unitatii, garnizoanei sau altui loc de servi-
ciu. Aceasta procedura se bazeazd pe Legea
privind recrutarea universala a cetdtenilor
Federatiei Ruse, pe Regulamentul militar ge-
neral al fortelor armate ale Federatiei Ruse,
precum si pe ordinele Ministerului Apararii
al Federatiei Ruse. Dezertarea este obiectul
direct al infractiunilor de sustragere de la
serviciul militar. Este imposibil sa vorbim cu
exactitate despre ponderea infractiunilor co-
mise, deoarece numarul cazurilor neinregis-
trate (latente) de evaziune militara este foarte
mare. Cei mai fiabili indicatori in acest sens
sunt rezultatele cauzelor penale luate in con-
siderare In instantele militare, ceea ce face
posibild determinarea destul de exacta a nu-
marului de evaziuni inregistrate.

Facand parte din totalul evaziunii la
serviciul militar, cei neinregistrati reprezinta
totalitatea acestui tip de infractiuni militare,
care nu sunt reflectate In statisticile oficiale.
In sensul cel mai general, ele sunt o colectie
de ,evaziuni” nedescoperite sau ascunse. Cel
mai frecvent tip de evaziune comis este aban-
donarea neautorizatd a unitatii (care include
neprezentarea la timp fara un motiv inteme-
iat pentru serviciu) - 79%, dezertarea - 20%,
automutilarea - 1%. Luati in considerare
componenta acestor infractiuni ca baza legala
pentru raspunderea penala.

Unitatea militard, care este parasitd
ilegal de un soldat, poate fi amplasata pe un
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the system of training young people for mil-
itary service have been eliminated. Military
departments were closed in many univer-
sities, initial military training was excluded
from school curricula, and the system of he-
roic-patriotic youth education was essentially
destroyed. Many public organizations (coun-
cils and clubs of veterans, defense-sports so-
cieties, etc.) today are mainly involved in the
struggle for their survival. As a result, more
and more young people began to join the
army with a bad idea about military service,
and in recent years there has been an increase
in the number of those who evade military
and alternative civilian service.

The procedure for performing military
service in the armed forces or other troops
and military formations of the Russian Fed-
eration contains strict regulations. Each ser-
viceman is obliged to serve for the period
established by law and to be permanently
at the location of the unit, garrison, or other
place of duty. This procedure is based on the
Law on Universal Recruitment of Citizens of
the Russian Federation, on the General Mili-
tary Regulations of the Armed Forces of the
Russian Federation, as well as on the orders
of the Ministry of Defense of the Russian
Federation. Desertion is the direct object of
the crimes of evasion from military service.
It is impossible to speak accurately about the
share of crimes committed because the num-
ber of unregistered (latent) cases of military
evasion is very high. The most reliable indi-
cators in this regard are the results of crimi-
nal cases considered in military courts, which
makes it possible to determine quite accu-
rately the number of recorded escapes.

Being part of the total evasion of mil-
itary service, the unregistered represent the
totality of this type of military crime, which is
not reflected in official statistics. In the most
general sense, they are a collection of undis-
covered or hidden “breakouts”. The most
common type of evasion committed is un-
authorized abandonment of the unit (which
includes failure to report on time without a
valid reason for duty) - 79%, desertion - 20%,
and self-mutilation - 1%. Consider the com-
position of these offenses as a legal basis for
criminal liability.
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anumit teritoriu in cazdrmi sau alte incinte, sa
fie In tabere sau campanii. Locul de serviciu
este determinat de locatia in care militarul
indeplineste efectiv atributiile de serviciu mi-
litar.

Neprezentarea la timp la serviciu apare
in cazurile in care un militar, la concedierea
dintr-o unitate, la repartizare, transfer, in-
toarcere dintr-o calatorie de afaceri, vacanta
sau institutie medicald, nu se prezinta la timp
la unitate fara un motiv Intemeiat. Motivele
intemeiate pentru neprezentare sunt de obi-
cei boala unui militar sau a rudelor sale apro-
piate, un dezastru natural sau un eveniment
de extrema necesitate, impiedicand prezenta
la timp la o unitate sau la locul de serviciu.
Compozitia acestei infractiuni este formald.
Infractiunea se considerd finalizatd daca fap-
tuitorul s-a aflat ilegal in afara unitatii sau a
locului de serviciu si, de asemenea, nu s-a pre-
zentat la unitate Intr-un termen mai mare de
doua zile, dar nu mai mult de zece zile. Latura
subiectivd a pardsirii unei unitdti sau a unui
loc de serviciu este caracterizata de intentia
directd.

Neprezentarea la timp la serviciu poate
fi comisd atat in mod intentionat, cat si din
imprudentd. Avand In vedere starea de sus-
tragere de la serviciul militar, trebuie remar-
cat faptul cd acest tip de infractiune militara
este tipic in principal pentru militarii care
abia Incep serviciul. De obicei, persoana vino-
vata este constienta ca se sustrage apelului si
doreste sa faca acest lucru. Prin urmare, este
recomandabil sd se ia in considerare motivele
pentru eludarea indatoririi serviciului militar.

Pentru eschivarea de la serviciu, aces-
ta 1si pierde proprietatea. Sub amenintarea
aceleiasi pedepse, era imposibil sd te eschi-
vezi si era necesar sa trimiti echipament si
alte persoane ,pana la dizolvarea completa a
trupelor”. Dacd o actiune similarad a fost co-
misd nu de un om care detine pamant, ci de
o altd persoand, ,acela isi pierdea onoarea, de
parcad ar fi fugit de pe campul de lupta”.

Moartea era pedeapsa supremad pentru
incélcarile savarsite de cdtre inamic, dacd in
cele din urma inamicul a castigat. Astfel de in-
calcdri au fost esecul de a aparea pe campul de
lupta, lasand ,garda” inainte de tura, absenta
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The military unit, which is illegally de-
serted by a soldier, can be located on a certain
territory in barracks or other premises, be it
in camps or campaigns. The place of duty is
determined by the location where the ser-
viceman performs his military service duties.

Failure to report to work on time occurs
in cases where a serviceman, upon dismissal
from a unit, assignment, transfer, or return
from a business trip, vacation, or medical in-
stitution, does not report to the unit on time
without a valid reason. Valid reasons for
non-attendance are usually the illness of a
military member or his close relatives, a natu-
ral disaster, or an event of extreme necessity,
preventing on-time attendance at a unit or
duty station. The composition of this offense
is formal. The offense is considered complet-
ed if the perpetrator was illegally outside the
unit or place of duty and also did not report
to the unit for a period of more than two
days, but not more than ten days. The subjec-
tive side of leaving a unit or a place of work is
characterized by direct intention.

Failure to show up for work on time can
be committed both intentionally and reck-
lessly. Considering the state of evasion from
military service, it should be noted that this
type of military crime is typical mainly for
servicemen who are just starting their service.
Usually, the guilty person is aware that he is
evading the call and wants to do so. There-
fore, it is advisable to consider the reasons for
avoiding military service.

For shirking the job, he loses his proper-
ty. Under the threat of the same punishment,
it was impossible to dodge, and it was neces-
sary to send equipment and other people “un-
til the complete dissolution of the troops.” If
a similar action was committed not by a man
who owned land, but by another person, “he
lost his honor, as if he had fled from the field
of battle.”

Death was the ultimate punishment for
transgressions committed by the enemy if the
enemy ultimately won. Such violations were
the failure to appear on the battlefield, leav-
ing the “guard” before the turn, the absence
of vigilance, etc. Violent actions of military
personnel against each other were strictly
prohibited. In wartime, the perpetrator was
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vigilentei etc. Actiuni violente ale persona-
lului militar unul impotriva altuia erau strict
interzise. In timp de rizboi, fiptuitorul era
pedepsit cu moartea. Intirirea rolului statu-
lui in viata publicd, nevoia de implementare a
protectiei continue a tdrii a influentat creatia
trupelor regulate care au fost antrenate, disci-
plinate si permanent in alerta.

Exista o formare de legislatie care Tm-
bind normele de drept penal si militar, care
a capdtat ulterior denumirea criminal militar.
»,Carta militara” din 1621 poate fi considerata
prima astfel delege. Infractiunile prevazute de
Carta sunt impartite In doud parti: obisnuitd,
dar strans legatda de indeplinirea atributiilor
de serviciu militar (maltratarea batranilor si
oamenilor sdraci; jaf; ruina morilor; cazarea
in biserici si jefuirea acestora) si incdlcari ale
indatoririlor speciale ale serviciului militar
(parasirea neautorizata a serviciului; absenta
neautorizatd; admiterea la tun a persoanelor
neautorizate; vanzarea, pierderea si depozita-
rea neglijentd a prafului de puscd, a miezurilor
si altor provizii de luptd; producerea de alar-
me inutile si de zgomot, batdi interne langa
pozitia inamicului; betie pand in punctul de a
nu-si putea indeplini datoria etc.). Pedepsele
au fost exceptional de severe. A fost aplicata
pedeapsa cu moartea pentru crimele care sla-
besc direct pregatirea de lupta.

In continuare, legislatia privind infrac-
tiunile militare s-a dezvoltat in legatura cu
adoptarea in 1649 a Codului tarului Alexei
Mihailovici. In sectiunea despre crimele mili-
tarilor existd o ampld prezentare de acte, ma-
nifestate In ajutorarea inamicului, eschivarea
de la serviciul militar, infractiuni comune im-
potriva colegilor si populatiei civile. Au fost
stabilite si pedepse mai detaliate. Urmadtoare-
le tipuri de pedepse au fost folosite simultan
cu pedeapsa cu moartea: inchisoarea; pedep-
sele corporale, inclusiv utilizarea mutilarii
(taierea mainii, urechii, nasului, picioarelor
etc.); amenda; confiscarea bunurilor.

Dezertarea din Armata Nationald
a Moldovei ocupa locul al doilea in ran-
dul infractiunilor cele mai des sdvarsite de
conscrisi. La finele anului 2013 au fost Inregis-
trate oficial 42 de astfel de fapte. In fiecare an,
statistica si datele acumulate cu privire la nu-
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punished with death. The strengthening of
the role of the state in public life, and the
need to implement the continuous protection
of the country influenced the creation of reg-
ular troops that were trained, disciplined, and
constantly on the alert.

There is a formation of legislation that
combines the norms of criminal and military
law, which later received the name military
criminal. The “Military Charter” of 1621 can
be considered the first such law. The crimes
provided by the Charter are divided into two
parts: ordinary, but closely related to the per-
formance of military service duties (mistreat-
ment of the elderly and poor people; robbery;
ruining mills; lodging in churches and looting
them) and violations of the special duties of
military service (leaving unauthorized on duty;
unauthorized absence; admission to cannon
of unauthorized persons; sale, loss, and neg-
ligent storage of gunpowder, cores, and oth-
er war supplies; making unnecessary alarms
and noise, internal beatings near the enemy’s
position; drunkenness up to the point of not
being able to fulfill one’s duty, etc.). The pun-
ishments were exceptionally severe. The death
penalty was imposed for crimes that directly
undermine combat readiness.

Next, the legislation on military crimes
developed in connection with the adoption in
1649 of the Code of Tsar Alexei Mihailovic.
In the section on the crimes of the military,
there is a wide presentation of acts, manifest-
ed in helping the enemy, evading military ser-
vice, and common crimes against colleagues
and the civilian population. More detailed
punishments were also established. The fol-
lowing types of punishments were used con-
currently with the death penalty: imprison-
ment; corporal punishment, including the use
of mutilation (cutting off the hand, ear, nose,
feet, etc.); fine _ confiscation of goods.

Desertion from the National Army of
Moldova ranks second among the crimes
most often committed by conscripts. At the
end of 2013, 42 such acts were officially reg-
istered. Every year, the statistics and accumu-
lated data regarding the number of deserters
are stable, without large deviations, but their
existence forces us to make some conclusions
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marul dezertorilor este una stabild, fird mari
abateri, Insd existenta acestora ne obligd sa fa-
cem unele concluzii cu privire la motivele aces-
teia doar dupa o analiza minutioasa cu privire
la toate elementele ei sila importanta pedepsei
penale pentru aceasta, precum si la elementele
volitive si intelective ale infractorului.
Desigur, nu insistam asupra existentei
neapdrate a influentei URSS in perioa-
da istoricd la care este raportat studiul dat,
insa este inevitabil sa recunoastem ca toate
circumstantele in care au fost prezenti basa-
rabenii au sporit cazurile de dezertare. Deoa-
rece nu suntem in prezenta acelor evenimente
macabre, nu 1i putem judeca obiectiv, insd re-
glementadrile legale dintotdeauna s-au soldat
cu efecte mai mult sau mai putin preferabile,
deoarece pedepsele pentru infractiunea de
dezertare difera de la caz la caz, iar in prezent
ne bucuram de o reglementare care respec-
ta drepturile si libertdtile fundamentale ale
omului, precum si principiile fundamentale,
cum ar fi proportionalitatea pedepsei, princi-
pii nerespectate de catre ,puterea” sovietica.

CONCLUZIIL.

In urma studiilor efectuate cu referire la
infractiunea de dezertare, rezulta ca cresterea
numarului condamnatilor militari nu este una
arbitrara; ea poate fi explicatd daca vom cu-
prinde intregul proces istoric de dezvoltare a
sistemului militar si a modului de functionare
a acestuia, pentru a intelege pe baza carui mo-
del acesta functioneazd. Anume destructiunea
statalitatii incepe, de reguld, cu descompunerea
fortelor armate. De aceea ordinea si disciplina
militard trebuie privite nu doar ca factor de
asigurare a apardrii impotriva inamicului ex-
tern, ci si ca indiciu al stabilitatii interne a sta-
tului. Infractionalitatea militara este produsul
conditiilor sociale negative care contribuie la
demoralizarea tinerilor, la inocularea experi-
entei criminale in mediul militar, la refuzul de
satisfacere a serviciului militar, reprezentand o
incalcare flagranta a datoriei ostdsesti si o tulbu-
rare a activitatii unitatii sau a serviciului militar.
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regarding their reasons only after a thorough
analysis regarding all its elements and the im-
portance of the punishment penal for this, as
well as to the volitional and intellectual ele-
ments of the offender.

Of course, we do not insist on the nec-
essary existence of the influence of the USSR
in the historical period to which the given
study is related, but it is inevitable to recog-
nize that all the circumstances in which the
Bessarabians were present increased the cas-
es of desertion. As we are not in the presence
of those macabre events, we cannot judge
them objectively, but the legal regulations
have always resulted in more or less prefera-
ble effects, as the punishments for the crime
of desertion differ from case to case, and at
present, we enjoy of a regulation that respects
fundamental human rights and freedoms, as
well as fundamental principles such as pro-
portionality of punishment, principles not
respected by the Soviet “power”.

CONCLUSIONS.

Following the studies carried out re-
garding the crime of desertion, it follows that
the increase in the number of military con-
victs is not arbitrary; it can be explained if
we include the entire historical process of the
development of the military system and its
functioning, to understand based on which
model it works. Namely, the destruction of
statehood begins, as a rule, with the disinte-
gration of the armed forces. That is why mil-
itary order and discipline must be seen not
only as a factor of ensuring defense against
the external enemy but also as an indication
of the internal stability of the state. Military
criminality is the product of negative social
conditions that contribute to the demorali-
zation of young people, to the inoculation of
criminal experience in the military environ-
ment, to the refusal to satisfy military service,
representing a flagrant violation of military
duty and a disturbance of the unit’s activity
or military service.
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Hotdrérea judecdtoreascd, desi constitu-
ie instrumentul fundamental aflat la dispozitia
Jjustitiabilului, menit sd-i garanteze acestuia
drepturile incdlcate si interesele lezate, totusi nu
intotdeauna oferd acestuia un rdspuns corect si
integral la capetele de cerere inaintate. Erorile co-
mise de instantd insd pot fi inldturate pe diverse
cdi, unele din ele avénd un caracter mai grav - in
ordinea cdilor de atac, altele insd, care nu vizea-
zd fondul cauzei, pot fi inldturate chiar de cdtre
instanta care a pronuntat hotdrérea lacunard.
Anume cea din urmad situatie constituie subiec-
tul de dezbatere a acestui articol, fiind abordatd
chestiunea nerespectdrii uneia din cerintele fun-
damentale ale hotdrdrii judecdtoresti, si anume
deplindgtatea hotdrdarii. Or, solutia in acest caz
este, dupd cum prevede legiuitorul in art.250 al
Codului de procedurad civilg, solicitarea unei hota-
rdri suplimentare.

In rezultatul analizei acestei institutii am
identificat care sunt cerintele inaintate fatd de
o hotdrdre judecdtoreascd, efectele emiterii unei
hotdréri ce nu intruneste conditia deplindtdtii,
particularitdtile procedurii emiterii hotdrérii su-
plimentare si lacunele constatate in practica ju-
diciard, temeiurile care constituie fundamentul
acestei hotdréri, precum si unele posibile solutii
pentru carentele depistate.

Cuvinte-cheie: exigentele hotdrdrii judecdto-
resti, deplindtatea hotdrdrii judecdtoresti, hotd-
rére suplimentard, conditiile emiterii hotdrdrii
suplimentare, temeiurile pronuntdrii hotdrarii su-
plimentare.

The court decision, although it is the funda-
mental instrument at the disposal of the litigant,
designed to guarantee him the rights violated
and the interests harmed, does not always pro-
vide him with a correct and full answer at the
ends of the claim submitted. However, the errors
committed by the court can be removed in vari-
ous ways, some of them being more serious - in
order of appeals, others, which do not concern the
merits of the case, can be removed by the court it-
self that issued the lacunar decision. The latter is
the subject of debate on this article, the question
of non-compliance with one of the fundamental
requirements of the judgment, namely the com-
pleteness of the judgment, or the solution in this
case being, as the legislator provides in Article
250 of the Code of Civil Procedure, the request for
a supplementary decision.

As a result of the analysis of this institution, we
identified the requirements submitted to a court
decision, the effects of issuing a decision that
does not meet the condition of completeness, the
peculiarities of the procedure for issuing the sup-
plementary decision and the gaps found in the
judicial practice, the grounds that form the basis
of this decision, as well as some possible solutions
for the deficiencies detected.

Keywords: The requirements of the judgment,
the full court decision, the supplementary deci-
sion, the conditions for issuing the supplementary
decision, the grounds for issuing the supplemen-
tary decision

INTRODUCERE.

Momentul culminant in transarea unui
litigiu civil este statuarea sau rostirea dreptu-
lui, actiune care se materializeaza prin actul
de dispozitie al instantei de judecatda. Avand
in vedere faptul cd actele de dispozitie pot fi
emise atat de cdtre instantele de fond, cat si
de cele de control judiciar, legiuitorul dispune
in art.14 al.1 din Codul de procedura civila al
R. M. (in continuare CPC) ca ,la judecarea ca-
uzelor civile in prima instanta, actele judici-
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INTRODUCTION.

The culminating moment in the settle-
ment of a civil dispute is the adjudication or
pronouncement of the right, an action which
materializes in the act of disposition by the
court. Given that the acts of disposition may
be issued by both the courts of first instance
and the courts of judicial review, the legislator
provides in Article 14(1) of the Code of Civil
Procedure of the Republic of Moldova (herein-
after CPC) that “in the trial of civil cases in the
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are se emit in forma de hotdrare, incheiere si
ordonanta”, specificandu-se totodata in alin.2
al aceluiasi articol ca ,,in formd de hotdrare se
emite dispozitia primei instante prin care se
solutioneaza fondul cauzei” [3].

Pe aceasta linie de gandire, finalitatea
urmarita de parti, din momentul declansarii
unui proces civil, se transpune intr-o hotara-
re judecdtoreasca care fie restabileste dreptul
incélcat sau interesul lezat, fie constatd lipsa
temeiului de admitere a actiunii.

In doctrina juridici din R. Moldova s-a
mentionat cd ,,prin hotarare judecatoreasca se
subintelege actul final de dispozitie a instantei
de judecatd si cel mai important act al justitiei
prin care instanta de judecatd pune capat li-
tigiului dintre parti. In vederea acestui act se
desfasoard intreaga activitate procesuald a
partilor, a altor participanti la proces precum
si a instantei de judecata” [11, p.434].

Totodatd, unii autori din Roménia, defi-
nesc hotararea judecatoreasca si intr-un sens
mai restrans, mentionand ca in notiunea de
hotarare judecatoreasca vor intra doar actele
de dispozitie din materie contencioasa, ,in-
diferent daca prin ele se solutioneaza insusi
fondul litigiului sau numai un incident ivit in
cursul procesului, incident accesoriu si pre-
mergator principalului” [7, p.5]. Nu putem fi
de acord cu aceasta abordare, or hotararea ju-
decatoreasca reprezinta actul final nu doar in
procedura contencioasa, dar si in cea necon-
tencioasd. Astfel, chiar dacd lipseste litigiul de
drept, instanta urmeaza a constata existenta
sau inexistenta unui fapt care produce efec-
te juridice, ori a determina statutul juridic al
unei persoane, anume printr-o hotarare ju-
decatoreasca. Mai mult decat atat, legiuito-
rul in mod expres reglementeaza in Codul de
procedurd civila pentru fiecare tip de cauzd
ce se examineaza In procedurd speciala, cate
un articol consacrat hotdrarii judecdtoresti.
De exemplu, in art.285 al.1 CPC, care se inca-
dreaza la capitolul dedicat constatdrii faptelor
ce au valoare juridica si poarta denumirea de
»,Hotdrarea judecatoreasca”, se mentioneaza
expres: ,In hotdrarea judecatoreasca se indica
faptul constatat de instantd, scopul constata-
rii, probele de constatare a faptului si organul
care urmeazd sa execute hotararea emisa”.

De asemenea, contravine legislatiei
nationale mentiunea cd se atribuie hotara-
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first instance, judicial acts shall be issued in the
form of a judgment, a decision and an order”,
while specifying in paragraph 2 of the same
article that “in the form of a judgment, an or-
der shall be issued by the first instance court,
which resolves the merits of the case” [3].

In this line of thought, the aim pursued
by the parties, from the moment a civil ac-
tion is brought, is translated into a judgment
which either restores the right infringed or
the interest harmed, or finds that there is no
basis for admitting the action.

In Moldovian legal doctrine, it has been
mentioned that “a judgment is understood as
the final act of disposition of the court and
the most important act of justice by which
the court puts an end to the dispute between
the parties. In view of this act the entire pro-
cedural activity of the parties, other partici-
pants in the process as well as the court is car-
ried out” [11, p.434].

At the same time, some authors in Ro-
mania define a judgment in a narrower sense,
mentioning that the notion of a judgment will
only include acts of disposition in contentious
matters, “regardless of whether they resolve
the substance of the dispute itself or only an
incident arising in the course of the process,
an accessory incident and prior to the main
one”. [7, p.5] We cannot agree with this ap-
proach, but the judgment is the final act not
only in contentious but also in non-conten-
tious proceedings. Thus, even in the absence
of a legal dispute, the court is to establish the
existence or non-existence of a fact which
produces legal effects, or to determine the
legal status of a person, namely through a
judgment. Moreover, the legislator express-
ly regulates in the Code of Civil Procedure
for each type of case to be examined in the
special procedure an article devoted to the
judgment. For example, Article 285(1) of the
CPC, which comes under the chapter on the
establishment of facts having legal value and
is entitled ‘Judgment’, expressly states: ,The
judgment shall state the fact established by
the court, the purpose of the finding, the ev-
idence for establishing the fact and the body
which is to execute the judgment issued”.

It is also contrary to the national leg-
islation to attribute to the judgment also the
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rii judecdtoresti si actul de dispozitie care
nu solutioneaza fondul, ci un incident pro-
cedural, or Codul de procedura civila al RM
in art.14 al.3 stabileste ca dispozitia primei
instante prin care nu se solutioneaza fondul
cauzei poarta denumirea de incheiere.

Este incontestabil faptul ca hotararea ju-
decdtoreascd are un impact major nu doar asu-
pra partilor in litigiu, dar si asupra societdtii in
ansamblu, or increderea in justitie, care repre-
zinta o unitate de mdsura pentru o societate
democraticd, este determinatd In mare parte
de o hotdrare bine si suficient motivata, con-
vingdtoare si accesibild, sustinuta cu argumen-
te coerente care releva legatura dintre faptele
constate si normele aplicate.

In Avizul nr.11 (2008) al Consiliului
Consultativ al Judecatorilor Europeni (CCJE)
din 18 decembrie 2008 se mentioneaza ca
yhotararile judecatoresti au drept scop pri-
mordial nu numai solutionarea unui anumit
litigiu asigurandu-le partilor securitatea juri-
dica, ci si, deseori, stabilitatea jurisprudentei
pentru a evita aparitia altor litigii si a asigura
pacea sociala” [1].

In acest context, o relevanti deosebiti
o dobandesc conditiile sau cerintele pe care
trebuie sa le intruneascd o hotérare judecato-
reasca. Specialistul roman In drept procesu-
al, Ion Deleanu, inscrie aceste conditii in trei
operatiuni fundamentale: a) aprecierea fapte-
lor, b) identificarea si interpretarea regulilor
de dreptaplicabile, c) deducerea consecintelor
primelor operatiuni si exprimarea lor prin
pronuntarea unei hotarari [5, p.25].

In literatura juridici nationald [10],
aceste conditii au fost identificate ca exigente
sau cerinte Inaintate fatd de hotdrarea jude-
catoreascid. Totodata, doctrinara Elena Belei
delimiteazd ,exigentele procesuale referitoa-
re la adoptarea si pronuntarea hotdrarii” si
»exigentele Inaintate fatd de continutul hotd-
rarii” [2, p.91-92].

Daca cele dintai se refera la instanta
care urmeaza sa pronunte hotararea, procesul
de deliberare secreta si pronuntarea publi-
ca a hotararii, atunci cerintele referitoare la
continut poarta un caracter mult mai com-
plex si sunt reglementate expres si de cdtre
legiuitor. Astfel, potrivit art.239 CPC, ,ho-
tararea judecdtoreasca trebuie sa fie legald si
intemeiatd” [3]. Legalitatea hotdrarii depin-
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act of disposition which does not resolve the
merits, but a procedural incident, or the Civil
Procedure Code of the Republic of Moldova
in Article 14 (3) establishes that the disposi-
tion of the first court which does not resolve
the merits of the case is called a conclusion.

It is undeniable that the court decision
has a major impact not only on the parties in
dispute, but also on society as a whole, and
confidence in justice, which is a measure of a
democratic society, is largely determined by
a well and sufficiently reasoned, convincing
and accessible decision, supported by coher-
ent arguments revealing the link between the
facts established and the rules applied.

Opinion No 11 (2008) of the Consulta-
tive Council of European Judges (CCJE) of 18
December 2008 states that ,the primary pur-
pose of judicial decisions is not only to settle a
particular dispute by providing legal certain-
ty for the parties, but often also to ensure the
stability of case-law in order to avoid further
litigation and to ensure social peace” [1].

In this context, the conditions or re-
quirements that a judgment must meet are
particularly relevant. The Romanian scien-
tist Jon Deleanu describes these conditions
in terms of three fundamental operations:
a) assessment of the facts, b) identification
and interpretation of the applicable rules of
law, and c) deduction of the consequences of
the first operations and their expression in a
judgment. [5, p.25]

In the national legal literature, [10]
these conditions have been identified as re-
quirements or demands advanced against the
judgment. At the same time, the doctrinaire
Belei El distinguishes between ,procedural
requirements relating to the adoption and
delivery of the judgment” and ,the require-
ments made on the content of the judgment”.
[2, p.91-92] If the former refer to the court
that is to pronounce the judgment, the pro-
cess of secret deliberation and the public
pronouncement of the judgment, then the
requirements relating to the content are of a
much more complex nature and are also ex-
pressly regulated by the legislator. Thus, ac-
cording to Article 239 CPC, ,the judgment
must be legal and well-founded” [3]. The le-
gality of the judgment depends on the way in
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de de modul in care au fost aplicate de catre
instantda normele de drept material si cele de
drept procesual. Cat priveste temeinicia hota-
rarii, aceasta este determinata atat de faptul,
daca circumstante relevante din punct de ve-
dere legal ale cauzei au fost stabilite integral,
prin probe admisibile, pertinente si veridice,
cat si dacd concluziile la care a ajuns judeca-
torul corespund imprejurdrilor reale, care au
dus la declansarea procesului.

Pe langa aceste doua cerinte fundamen-
tale, doctrina juridica identifica alte exigente
importante referitoare la continutul hotdrarii:
neconditionalitatea, certitudinea si deplindta-
tea. In privinta neconditionalititii, executa-
rea dispozitiilor unei hotarari judecatoresti
nu poate depinde de survenirea unor eveni-
mente sau indeplinirea unor cerinte, iar certi-
tudinea hotararii tine de claritatea formularii,
asa Incat limbajul juridic sa fie usor de inteles.
Propozitiile exagerat de lungi, cu formulari in-
tortocheate fac ca decizia instantei sa fie confu-
za, neinteligibila, iar uneori dificil de executat,
deoarece insusi executorul nu desluseste sen-
sul dispozitiilor formulate de catre instanta.

Cea din urma conditie Inaintata fatd de
hotararea judecatoreasca - deplindtatea ho-
tdrdrii — presupune ca instanta urmeaza a se
pronunta asupra tuturor capetelor de cerere,
atat principale, cat si accesorii, respectiv ho-
tararea nu va fi deplind daca nu s-a raspuns la
toate pretentiile formulate in cererea de che-
mare in judecata, In cererea reconventionald
sau in cererea intervenientului principal. Mai
mult decat atat, deplinatatea este afectata si
daca nu au fost determinati subiectii cdrora
le incumba plata cheltuielilor de judecatd sau
nu au fost identificate bunurile ce urmeaza a
fi transmise sau suma de bani ce necesitd a fi
achitatd. Definind aceasta cerinta, in literatu-
rajuridica s-a subliniat [15, p. 43-48.] ca lipsa
deplinatatii semnificd existenta in continutul
acesteia a unei lacune privitoare la informatii
a caror includere in cuprinsul hotdrarii este
obligatorie potrivit prevederilor legale.

Desigur, asemenea omisiuni ale instan-
tei nu puteau fi trecute cu vederea de catre le-
giuitor, care a optat pentru solutia adoptarii
unei hotdrari suplimentare.

METODOLOGIA CERCETARIL
Cercetarea prezentata este intemeia-
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which the court has applied the rules of sub-
stantive and procedural law. As to the merits
of the judgment, this is determined both by
whether the legally relevant circumstances of
the case have been fully established by admis-
sible, relevant and truthful evidence and by
whether the conclusions reached by the judge
correspond to the actual circumstances that
led to the trial.

In addition to these two fundamental
requirements, legal doctrine also identifies
other important requirements relating to the
content of the judgment: unconditionality,
certainty and completeness. With regard to
unconditionality, the enforcement of the pro-
visions of a judgment cannot depend on the
occurrence of certain events or the fulfilment
of certain requirements, and the certainty of
the judgment is related to the clarity of the
wording so that the legal language is easy to
understand. Excessively long sentences with
convoluted wording make the court’s deci-
sion confusing, unintelligible and sometimes
difficult to enforce because the enforcer him-
self does not understand the meaning of the
court’s wording.

The last condition for the judgment -
the completeness of the judgment - means
that the court must rule on all the claims,
both main and ancillary, i.e. the judgment
will not be complete if not all the claims made
in the application, counterclaim or principal
intervener’s application have been answered.
Moreover, completeness is also affected if
the parties to whom the costs are to be paid
have not been determined or the property to
be transferred or the amount of money to be
paid has not been identified. Defining this re-
quirement, it has been pointed out in the legal
literature [15, p. 43-48.] that the lack of com-
pleteness means that there is a gap in the con-
tent of the judgment concerning information
whose inclusion in the judgment is mandato-
ry according to the legal provisions.

Of course, such omissions by the court
could not be overlooked by the legislator,
who opted for the solution of adopting a sup-
plementary judgment.

RESEARCH METHODOLOGY.
The presented research is mainly based
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ta, in principal, pe abordarea logico-juridica
si sistemicd a reglementdrilor consfintite in
legislatia procesual civila din Republica Mol-
dova, consacrate ,hotdrarii suplimentare”.
Sub acest aspect, demersul nostru (stiintific)
a vizat atat interpretarea normelor juridice
destinate acestei institutii, cat si identificarea
inadvertentelor legislative, precum si funda-
mentarea unor pertinente propuneri de lege
ferenda pentru eliminarea acestora. Totodata,
am recurs si la metoda descriptiva, utilizand
studii de caz, care releva modul de aplicabili-
tate a normelor legale referitoare la hotdrarea
suplimentara.

REZULTATE $I DISCUTIL

In doctrina dreptului procesual civil,
completarea hotdrarii care nu Intruneste
cerinta deplinatatii, prin intermediul unei
hotarari suplimentare, de reguld este inclusda
in categoria imputernicirilor de autocontrol a
primei instante [12, p. 30]. Respectiv, nu tine
de competenta instantelor de control judiciar
sd se pronunte in acele cazuri pe care legiu-
itorul le identifica ca temeiuri de eliberare a
unei hotirari suplimentare. In acelasi timp,
insa, printr-o hotdrare suplimentard nu poate
fi corectata o eroare judiciara de fond si nici
nu pot fi solutionate chestiuni care nu au fost
examinate in cadrul etapei dezbaterilor in
fond, urmand a se dispune in raport cu ceea
ce efectiv s-a cerut. Evident ca pentru a iden-
tifica pretentiile efectiv inaintate se va anali-
za Inca o data cererea de chemare in judecata
sau cererea reconventionala si se va compara
cu concluziile in fond stipulate in dispozitivul
hotararii.

Dupa cum s-a subliniat, adoptarea ho-
tararii suplimentare este necesard pentru in-
laturarea lacunelor sau suplinirea lipsurilor
care creeaza impedimente la executarea atat
a hotararii voluntare, cat si, mai ales, a celei
fortate, deoarece ,in partea pretentiilor ne-
reflectate, hotararea nu poate dispune de ca-
racterul sau executoriu, ceea ce semnifica ca
dispozitiile neincluse expres in hotdrare nu
dau nastere la obligatii pentru debitorul care
trebuie sa execute hotararea” [13, p.57].

Potrivit art.250, al.1, partea intai CPC,
sinstanta care a pronuntat hotararea emite,
din oficiu sau la cererea participantilor la pro-
ces, o hotarare suplimentara” [3]. Din aceasta
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on the logical-legal and systemic approach of
the regulations enshrined in the civil proce-
dural legislation of the Republic of Moldova,
devoted to the “additional judgment”. In this
respect, our (scientific) approach aimed both
at interpreting the legal norms intended for
this institution, and at identifying the legis-
lative inadequacies, as well as substantiating
relevant proposals for their elimination. At
the same time, we also used the descriptive
method, using case studies, which reveal how
the legal rules on the supplementary judg-
ment are applied.

RESULTS AND DISCUSSION.

In the doctrine of civil procedural law,
supplementing a judgment that does not meet
the requirement of completeness by means of
a supplementary judgment is usually includ-
ed in the category of self-controlling powers
of the first instance. [12, p. 30] Respectively,
it is not within the competence of the courts
of judicial review to rule in those cases that
the legislator identifies as grounds for issuing
a supplementary judgment. At the same time,
however, a supplementary judgment cannot
correct a substantive miscarriage of justice,
nor can it resolve matters which were not dis-
cussed at the stage of the proceedings on the
merits, but must be disposed of in relation to
what was actually requested. Obviously, in
order to identify the claims actually made, the
claim or counterclaim must be analyzed once
again and compared with the conclusions on
the merits set out in the operative part of the
judgment.

As has been pointed out, the adoption
of the additional judgment is necessary in
order to closing the gaps or fill in the gaps
that create impediments to the enforcement
of both the voluntary and, in particular, the
forced judgment, because “in the part of the
claims that are not reflected, the judgment
cannot dispose of its enforceability, which
means that the provisions not expressly in-
cluded in the judgment do not give rise to ob-
ligations for the debtor who must enforce the
judgment” [13, p.57].

According to Article 250(1), Part 1 of
the CPC, ,the court which delivered the judg-
ment shall, of its own motion or at the re-
quest of the parties to the proceedings, issue
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dispozitie rezulta ca doar instanta care a emis
hotararea are dreptul sd examineze cererea
de eliberare a unei hotdrari suplimentare.
Mai mult decat atat, instanta se va intruni in
acelasi complet de judecatd, in vederea res-
pectarii principiului nemijlocirii in procesul
civil. Spre regret, aceasta conditionare cre-
eaza multiple probleme in practica judiciard,
atunci cand judecdtorul s-a concediat, a fost
detasat sau a fost promovat intr-o instantad
ierarhic superioard. O solutie optima pentru
asemenea situatii nu a fost identificatd pana
in prezent, si dupa cum mentioneaza cerce-
tatorii in domeniu in unele studii [15, P.45],
partile vor fi nevoite sd recurga la o cale de
atac, motivul fiind neaplicarea corectd a nor-
melor de drept procesual.

O asemenea conjunctura este defavo-
rabild partilor procesului, care din nou risca
sa se confrunte cu o amanare a momentului
cand hotararea va putea fi executatd. Trebu-
ie sd@ mai evidentiem ca legiuitorul in art.250
CPC, reglementand institutia hotararii supli-
mentare, se rezuma la termenul de instantd,
cand se refera la imputernicirea de a elabora
acest act procedural, fard a specifica faptul
ca instanta sd fie in aceeasi componenta. Din
acest motiv ne raliem opiniei altor autori care
sustin [14, p.98] cd 1n acest caz, dacd comple-
tul de judecatd, din motive obiective, nu poa-
te fi format din aceiasi judecatori care au exa-
minat initial cauza, atunci urmeazd a fi aleasd
o altd componentid a completului. In opinia
noastrd, nu putem vorbi despre o incélcare
a principiului nemijlocirii in procesul civil in
asemenea circumstante, or examinarea cau-
zei a fost finalizata si hotararea pronuntatd,
urmand sa fie operate doar unele completari,
fard a fi afectat fondul cauzei.

Cat priveste subiectele indreptatite sa
solicite emiterea unei hotdrari suplimentare,
acestea se rezuma la participantii la proces
(parti, intervenienti sau procuror, daca aces-
ta din urmad a Inaintat cererea de declansare
a procesului), agentul guvernamental al RM
la CtEDO (in cazurile in care inainteaza, de
exemplu, cerere de revizuire la CSJ), precum
si instanta de judecata din oficiu (art.250 al.1
CPC). Respectiv, alti subiecti nu sunt in drept
sd solicite o hotdrare suplimentara (de exem-
plu, tertii care nu au fost introdusi in proces).
La acest subiect s-a expus si Curtea Euro-
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an additional judgment”. [3] It follows from
this provision that only the court that issued
the judgment has the right to examine the ap-
plication for the issuance of a supplementary
judgment, moreover, the court shall sit in the
same full court in order to respect the princi-
ple of immediacy in civil proceedings. Regret-
tably, this condition creates many problems
in judicial practice when the judge has been
dismissed, seconded or promoted to a high-
er court. An optimal solution for such situa-
tions has not been identified so far, and as re-
searchers in the field mention in some studies
[15, p.45] the parties will have to resort to an
appeal, the reason being the non-application
of procedural law rules correctly.

Such a conjuncture is unfavorable to
the parties to the proceedings, who once
again risk facing a delay in the moment when
the judgment can be enforced. It should also
be pointed out that the legislator, in Article
250 CPC, in regulating the institution of the
supplementary judgment, refers only to the
term of the court, when referring to the pow-
er to draw up this procedural act, without
specifying that the court be in the same com-
position. For this reason we agree with other
authors who argue [14, p.98] that in this case,
if the panel, for objective reasons, cannot be
composed of the same judges who initially ex-
amined the case, then another composition of
the panel should be chosen. In our opinion,
we cannot speak of a violation of the princi-
ple of immediacy in civil proceedings in such
circumstances, as the examination of the case
has been completed and the judgment de-
livered, and only some additions have to be
made, without affecting the merits of the case.

As regards the subjects entitled to re-
quest the issuance of a supplementary judg-
ment, they are limited to the participants in
the proceedings (parties, interveners or the
prosecutor, if the latter has filed the applica-
tion to initiate the proceedings), the govern-
ment agent of the RM at the ECtHR (in cas-
es where it files, for example, an application
for review at the SCJ), as well as the court of
its own motion (Art.250 (1)). The European
Court of Human Rights also dealt with this
issue in the Asito v. Moldova case no.2 [6].
In this case, the Court unanimously found a
violation of Article 6 § 1 of the Convention
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peand a Drepturilor Omului in speta Asito c.
Moldovei nr.2 [6]. Pe acest caz Curtea a con-
statat in unanimitate violarea articolului 6 §
1 din Conventie, in ceea ce priveste cererea
companiei C. si hotararea suplimentara din
30 martie 2006 pronuntata inclusiv la cererea
acestei companii, care nu era parte pe dosar.

»,Curtea a notat ca prin hotararea re-
spectiva Curtea Supremd a acordat compa-
niei C. suma de 91,000 MDL, in pofida fap-
tului cd aceastd companie nu a fost parte a
procedurilor judiciare respective si astfel nu
putea sd suporte careva cheltuieli de asistenta
juridica in procedurile respective. Curtea nu
a fost convinsa ca Incasarea acestei sume ar
putea fi justificata printr-un contract de re-
prezentare dintre banca si o firma juridica, si
contractul dintre banca si compania C. Cur-
tea, de asemenea, a notat ca chestiunea aces-
tor cheltuieli niciodata nu a fost abordata in
procedurile principale.

In opinia Curtii, hotirarea suplimentara
din 30 martie 2006, in ceea ce priveste cererea
companiei C., de fapt a fost o examinare a unor
cerinte noi, care nu au fost inaintate anterior.
Astfel, modificarea respectivd a depdsit limi-
tele unei corectdri ordinare a erorilor judicia-
re si a avut un efect incompatibil principiului
securitatii raporturilor juridice, frustrand in-
crederea companiei reclamante intr-o hotara-
re judecatoreasca executorie.” [6].

In cazulin care cererea, totusi, a fost Ina-
intata de un subiect neindreptatit, instanta va
dispune scoaterea cererii de pe rol, aplicandu-
se prin analogie, dupa cum s-a evidentiat [14,
p-98], art.267 lit.d) CPC. Cererea de eliberare
a hotararii suplimentare, depusa de catre su-
biectul indreptatit, va intruni cerintele speci-
ficate in art.166 CPC, fiind indicata hotararea
initiala si lacunele care le cuprinde aceasta,
precum si temeiurile de fapt si de drept pe
care se fundamenteaza solicitarea emiterii
acestei hotarari.

S-ar putea insd constata si situatia, cand
motivele de a solicita o hotdrare suplimenta-
rd sunt evocate nu prin cerere de eliberare a
acesteia, ci printr-o cerere de apel, care alaturi
de alte temeiuri de nelegalitate si netemeini-
cie include pretentii ce ar putea fi solutionate
printr-o hotirare suplimentari. Intr-o ase-
menea situatie, pand la trimiterea dosarului
in instanta de apel, judecdtorul din prima
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in relation to the application of the company
C. and the additional judgment of 30 March
2006, which was delivered also at the request
of this company, which was not a party to the
case.

»The Court noted that the Supreme
Court in that judgment awarded C. the sum of
91,000 MDL, despite the fact that this com-
pany was not a party to the respective court
proceedings and thus could not have incurred
any legal aid expenses in those proceedings.
The Court was not convinced that the receipt
of this amount could be justified by a rep-
resentation contract between the bank and
a legal firm, and the contract between the
bank and company C. The Court also noted
that the issue of these expenses was never ad-
dressed in the main proceedings.

In the Court’s view, the supplementa-
ry judgment of 30 March 2006 in relation to
Company C’s claim was in fact an examina-
tion of new requirements which had not pre-
viously been put forward. That amendment
thus went beyond the limits of an ordinary
correction of judicial errors and had an effect
incompatible with the principle of the cer-
tainty of legal relationships, frustrating the
applicant company’s reliance on an enforce-
able judgment.” [6]

If, however, the application has been
filed by a subject who is not entitled, the court
shall order the application to be dismissed, ap-
plying by analogy, as pointed out [14, p.98],
Article 267(d) CPC. The application for the
issuance of a supplementary judgment, filed
by the subject entitled, shall meet the require-
ments specified in Article 166 CPC, indicat-
ing the original judgment and the deficiencies
contained therein, as well as the factual and
legal grounds on which the request for the is-
suance of this judgment is based.

However, it could also be the case that
the grounds for requesting an additional
judgment are not raised in an application for
its issuance, but in an appeal, which, in addi-
tion to other grounds of illegality and unrea-
sonableness, also includes claims that could
be resolved by an additional judgment. In
such a situation, until the case is referred to
the appeal court, the judge at first instance,
if he finds that there are legal grounds, will
resort to initiating the procedure for issuing
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instantd, dacd constatd existenta unor teme-
iuri legale, va recurge la declansarea procedu-
rii emiterii unei hotdrari suplimentare. Odata
ce dosarul a fost expediat instantei de apel,
aceasta din urma urmeaza sda se pronunte si
asupra temeiurilor care ar fi putut fi utilizate
pentru obtinerea unei hotdrari suplimentare.

In cazul in care initiativa de a fi emi-
sd o hotarare suplimentard vine din partea
instantei, atunci acesteia ii revine sarcina
de a informa subiectii interesati, legiuito-
rul stipuland expres in art.250 al.2 CPC ca
»participantilor la proces li se comunica locul,
data si ora sedintei. Neprezentarea lor insa
nu impiedici examinarea problemei.” [3]. In
acest context, evidentiem cd instanta nu se va
expune odata cu Instiintarea participantilor
despre faptul daca va adopta sau nu o ho-
tarare suplimentard sau ce solutii urmeaza
a fi inscrise in aceasta hotarare, persistand
obligatiuneajudecatorului de anu se pronunta
panad la emiterea hotararii suplimentare.

In cadrul sedintei de judecati vor avea
loc dezbateri, fiecare participant putand sa-si
prezinte argumentele pro sau contra emite-
rii unei hotarari suplimentare. Prezentarea
unor probe noi este inadmisibila, or legiui-
torul nu prevede expres, cum o face in cazul
desfasurdrii deliberdrii pentru pronuntarea
hotararii pe fond (art.240 al.2 CPC) cainstanta
judecatoreasca ar putea emite o incheiere de
reluare a dezbaterilor judiciare. Dezbaterile
pentru situatia prevazuta la art.250 CPC se
vor limita doar la constatarea existentei sau
inexistentei vreunui temei de pronuntare a
hotararii suplimentare.

In acest sens, trebuie si subliniem c4,
desi legiuitorul este destul de clar si explicit
referitor la aceste temeiuri, totusi, in practi-
ca judiciard se inainteaza cereri de eliberare
a unei hotdrari suplimentare din motive care
nu au nimic in comun cu cele stipulate de le-
giuitor. Astfel, prin incheierea Colegiului ci-
vil, comercial si de contencios administrativ
al CSJ din 28 octombrie 2020 [8] s-a consta-
tat cd, In motivarea cererii de eliberarea a ho-
tararii suplimentare, coreclamantii au indicat
ca prin incheierea din data de 9 septembrie
2020 Curtea Supreme de Justitie a respins
cererea de stramutare a cauzei in altd instanta
egald in grad cu restituirea cauzei la Curtea de
Apel Chisinau, fard a indica daca s-a restituit
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a supplementary judgment. Once the case has
been sent to the appeal court, the latter will
also decide on the grounds that could have
been used to obtain an additional judgment.

If the initiative to issue an additional
judgment comes from the court, it is incum-
bent on the court to inform the interested
parties, the legislator expressly stipulating in
Article 250 (2) CPC that ,the participants in
the proceedings shall be notified of the place,
date and time of the hearing. However, their
non-appearance does not prevent the exami-
nation of the matter”. [3] In this context, we
emphasize that the court will not expose itself
once the participants are notified whether or
not it will adopt a supplementary judgment or
what solutions are to be entered in this judg-
ment, the judge’s obligation not to expose
himself until the supplementary judgment is
rendered persists.

Debates will take place at the hearing,
with each participant having the opportunity
to present his or her arguments for or against
a supplementary judgment. The presentation
of new evidence is inadmissible, but the leg-
islator does not expressly provide, as it does
in the case of deliberations for the judgment
on the merits (Article 240 (2) CPC), that the
court may issue an order for resumption of
the court proceedings. The hearings for the
situation provided for in Article 250 CPC will
be limited only to the determination of the
existence or non-existence of any grounds for
a supplementary judgment.

In this regard, we must point out that,
although the legislator is quite clear and ex-
plicit about these grounds, nevertheless, in
judicial practice, applications for the issu-
ance of an additional judgment are submit-
ted for reasons that have nothing in common
with those stipulated by the legislator. Thus,
by the conclusion of the Civil, Commercial
and Administrative College of the SCJ of 28
October 2020 [8] it was found that, in the
grounds of the request for issuance of the ad-
ditional judgment, the co-plaintiffs indicated
that by the conclusion of 9 September 2020
the Supreme Court of Justice rejected the re-
quest for transfer of the case to another court
equal in degree with the return of the case to
the Chisinau Court of Appeal, without indi-
cating whether it was returned to the same or
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in acelasi complet sau alt complet de judecata.

Respectiv, subiectele interesate au so-
licitat emiterea unei hotdrari suplimentare
in care sa fie indicat expres in ce complet al
Curtii de Apel Chisindu sd fie examinata ce-
rerea de apel: in acelasi complet sau in alt
complet, in complet specializat de examinare
a cauzelor de contencios administrativ sau in
materie civild de drept comun.

Colegiul specializat al CSJ a respins
aceasta cerere motivand ca ,,Din continutul
cererii privind emiterea unei hotdrari su-
plimentare rezultd cd solicitantii pretind
sa fie indicat care complet al Curtii de Apel
Chisindu urmeazd sd examineze cererea de
apel: completul specializat de examinare a ca-
uzelor de contencios administrativ sau com-
pletul de examinare a cauzelor in materie ci-
vild de drept comun.

Colegiul mentioneazd ca instanta de
judecatd nu poate prin hotdrare suplimen-
tard sa rezolve alte chestiuni, care nu au fost
cercetate in sedinta de judecata. Or, sarcina
instantei de judecata este rezolvarea tuturor
pretentiilor deduse judecatii. La caz, prin in-
cheierea din data de 09 septembrie 2020 Cur-
tea Suprema de Justitie a solutionat cererea
de stramutare a cauzei la o alta Curte de Apel
si nu [a identificat un] conflict de competenta
intre colegiile Curtii de Apel Chisinau” [8].

Analizand aceasta Incheiere se creeaza
impresia ca o asemenea cerere de eliberare a
hotararii suplimentare ar putea fi categorisita
ca una abuzivd, facutd cu scopul de a tergi-
versa examinarea cauzei, deci se constata un
abuz de drept procedural, fapt confirmat si
prin actiunea de solicitare a explicarii inche-
ierii instantei, pe care partile de pe acest do-
sar au revendicat-o anterior depunerii cererii
de eliberare a hotirarii suplimentare. Inain-
tarea vadit nefondatd a unei asemenea cereri
constituie temei pentru solicitarea despagu-
birilor de catre participantii vatamati prin
asemenea actiune (art.60 al.2 CPC).

Din analiza prevederilor legale (art.250
al.4 CPC), dar si a incheierii examinate mai
sus, constatam ca solutionarea cererii de eli-
berare a unei hotarari suplimentare poate fi
realizata fie prin pronuntarea hotararii supli-
mentare, fie prin emiterea unei incheieri de
respingere a cererii de emitere a unei hotarari
suplimentare care poate fi supusd recursului.
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another court.

Respectively, the interested parties
requested the issuance of a supplementary
judgment expressly indicating in which pan-
el of the Chisinau Court of Appeal the appeal
should be examined, in the same panel or in
another panel, in a specialized panel for the
examination of administrative cases or in civ-
il matters under ordinary law.

The specialized panel of the SCJ reject-
ed this request on the grounds that: ,It ap-
pears from the content of the request for the
issuance of an additional judgment that the
applicants claim to be indicated which panel
of the Chisinau Court of Appeal is to exam-
ine the appeal request: the specialized panel
for the examination of administrative cases
or the panel for the examination of cases in
common law civil matters.

The College notes that the court may
not, by means of a supplementary judgment,
resolve other issues which were not examined
in the court hearing. However, the task of the
court is to resolve all the claims before it. In
this case, the Supreme Court of Justice, by
its decision of September 9, 2020, resolved
the request for transfer of the case to another
Court of Appeal and not a conflict of juris-
diction between the colleges of the Chisinau
Court of Appeal”. [8]

An analysis of this judgment gives the
impression that such a request for the issu-
ance of the additional judgment could be cat-
egorized as abusive, made with the aim of de-
laying the examination of the case, and thus
an abuse of procedural law is established,
which is also confirmed by the action request-
ing an explanation of the court’s judgment,
which the parties to this case requested prior
to the filing of the request for the issuance of
the additional judgment. The manifestly un-
founded filing of such a request constitutes
grounds for the claim for damages by the in-
jured participants in such an action (Article
60 (2) CPC).

From the analysis of the legal provi-
sions (art.250 para.4 CPC), but also of the
above-mentioned decision, we note that the
resolution of the request for the issuance of
an additional judgment can be achieved ei-
ther by pronouncing the additional judgment
or by issuing a decision rejecting the request



<$tiin1;ejuridice// Legal Sciences, nr.18/2023, ISSN 1857-0976, E-ISSN 2953—6898)

Desi nu sunt excluse nici situatiile cand am-
bele aceste acte de dispozitie ale instantei vor
fi emise: pentru unul din temeiurile cererii
se emite hotdrare suplimentard, iar pentru
altul - incheiere de respingere. In doctrina
juridica [14, p.101] se indica chiar si asupra
posibilitatii emiterii a doua sau mai multe
hotarari suplimentare in acelasi dosar, daca
prin prima hotdrare nu s-a raspuns la toate
pretentiile evocate, cum ar fi dacd judecatorul
s-a pronuntat referitor la sarcina platii taxei
de stat, dar a omis sa se pronunte referitor la
faptul care anume bunuri se adjudeca recla-
mantului. Desigur, nu putem exclude o ase-
menea situatie, dar, totusi, e putin probabil
sd se Intalneascd frecvent asemenea cazuri in
practica judiciara.

Temeiurile solicitarii unei hotdrdri
suplimentare

Potrivit art.250 al.1 CPC, instanta care
a pronuntat hotdrarea emite ... o hotarare su-
plimentard daca:

a) nu s-a pronuntat asupra unei pretentii
formulate de catre parti sau de cdtre interve-
nientul principal;

b) rezolvand problema dreptului in liti-
giu, nu a indicat suma adjudecatd, bunurile ce
urmeaza a fi remise sau actiunile pe care para-
tul trebuie sa le indeplineasca;

c) nu a rezolvat problema repartizarii
intre parti a cheltuielilor de judecata ori a
omis sd se pronunte asupra cererilor martori-
lor, expertilor, specialistilor, interpretilor sau
reprezentantilor cu privire la cheltuielile de
judecata a caror compensare li se cuvine.

Vom supune unei analize succinte fieca-
re din aceste temeiuri.

In prima situatie, hotirarea care
solutioneaza fondul cauzei nu respecta cerinta
deplinatatii. Or, desi participantii la proces au
prezentat dovezi, care au fost admise si cerce-
tate in cadrul dezbaterilor judiciare, au venit
cu explicatii, argumente si concluzii in raport
cu o pretentie concreta, totusi instanta a omis
sd se expund in raport cu aceasta.

Situatii de acest gen apar in cauze com-
plexe, cand sunt inaintate mai multe cape-
te de cerere sau a fost inaintata si o cerere
reconventionald cu mai multe pretentii, ori
existd o cerere si din partea intervenientu-
lui principal, judecdtorul din neglijentda sau
neatentie nereusind sd vina cu un raspuns la
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for the issuance of an additional judgment
which can be appealed. Although it is also
not excluded when both of these acts of the
court will be issued: for one of the grounds of
the application a supplementary judgment is
issued, and for the other - a dismissal order.
The legal doctrine [14, p.101] even points to
the possibility of issuing two or more supple-
mentary judgments in the same case, if the
first judgment did not answer all the claims
raised, such as if the judge ruled on the bur-
den of payment of the state tax, but failed
to rule on the fact which specific property is
awarded to the claimant. Of course, such a
situation cannot be ruled out, but it is never-
theless unlikely that such cases are frequently
encountered in judicial practice.

Grounds for requesting an addition-
al decision

According to Article 250 (1) CPC, the
court which rendered the judgment shall is-
sue ... an additional judgment if:

a) it has not ruled on a claim made by
the parties or the principal intervener;

b) in resolving the issue of the right in
dispute, did not indicate the amount award-
ed, the property to be handed over or the ac-
tions to be performed by the defendant;

(c) it did not resolve the question of the
apportionment of costs between the parties
or failed to rule on the claims of witnesses,
experts, specialists, interpreters or represent-
atives as to the costs to be awarded against
them.

We will briefly analyze each of these
grounds.

In the first situation, the judgment
which resolves the merits of the case does not
comply with the requirement of complete-
ness, because although the participants in
the proceedings presented evidence, which
was admitted and examined during the court
proceedings, they came up with explanations,
arguments and conclusions in relation to a
concrete claim, the court nevertheless failed
to state its position in relation to it.

Situations of this kind arise in complex
cases, where several heads of claim are sub-
mitted, or a counterclaim with several claims
has also been submitted, or there is also a
claim from the principal intervener, and the
judge negligently or inadvertently fails to re-
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toate pretentiile.

Prezintd interes insa cazul, cand desi
partea pe dosar afirma cd instanta nu a rds-
puns la toate capetele de cerere, instanta vine
cu argumente contrare, afirmand ca de fapt
dreptul care se pretinde a fi incélcat, nu a fost
violat. Ce forma va imbrdca solutia instantei
in acest caz? De hotarare suplimentara prin
care se respinge ca nefondata pretentia fnain-
tatd sau de incheiere de respingere? Despre o
asemenea incheiere mentioneaza art.250 al.4
CPC, unde se stipuleazi ci ,Incheierea jude-
catoreasca de respingere a cererii de emitere
a unei hotdrari suplimentare se supune recur-
sului.” [3].

Astfel, este necesar sa distingem intre
doua situatii: 1) atunci cand prin cererea de
eliberare a hotararii suplimentare se solicita
constatarea violarii unui drept, asupra caruia
instanta nu s-a expus in dispozitivul hotara-
rii principale, iar instanta considerd cd acest
drept nu a fost incdlcat - se va emite o ho-
tarare suplimentard, dispozitivul careia se
va pronunta asupra respingerii pretentiei de
constatare a incdlcdrii dreptului; 2) atunci
cand in cererea de eliberare a hotararii su-
plimentare sunt indicate alte temeiuri decat
cele stabilite n art.250 CPC sau aceasta este
depusa de catre o persoana care nu a luat par-
te la proces - instanta va emite incheiere de
respingere.

Cel de-al doilea temei legal pentru emi-
terea unei hotdrari suplimentare, si anume
cand, rezolvand problema dreptului in liti-
giu, instanta nu a indicat suma adjudecata,
bunurile ce urmeaza a fi remise sau actiunile
pe care paratul trebuie sa le indeplineasca,
isi are sorgintea in unele dispozitii exprese
ale Codului de procedura civila, care se re-
ferd la continutul dispozitivului hotérarii in
anumite tipuri de cauze civile. De exemplu,
art.246 CPC prevede: ,Cand bunul se adju-
deca in natura, instanta judecatoreasca indica
in hotarare contravaloarea lui”. La randul siu,
art.243 CPC dispune: , Instanta judecatoreas-
ca, pronuntand hotdrarea de incasare a unei
sume de bani, consemneaza in dispozitiv, cu
cifre si litere, suma si moneda in care se per-
cepe” [3].

Dupa cum se mentioneaza in literatura
de specialitate [14, p.103], hotararea supli-
mentard pe acest temei va fi emisd doar daca
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spond to all the claims.

It is interesting, however, when, although
the party on the case file claims that the court
did notrespond to all the claims, the court comes
up with arguments to the contrary, stating that
in fact the right claimed to be infringed was not
violated. What form will the court’s decision in
this case take? A supplementary judgment dis-
missing the claim as unfounded or a dismissal?
Such a decision is mentioned in Article 250 (4)
of the CPC, which stipulates that: ,, The decision
of the court rejecting the application for the is-
suance of a supplementary decision is subject to
appeal.” [3]

Thus, it is necessary to distinguish be-
tween two situations: 1) when the application
for the issuance of the supplementary judgment
requests a finding of violation of a right, on
which the court has not explained in the oper-
ative part of the main judgment, and the court
considers that this right has not been violated
- a supplementary judgment will be issued, the
operative part of which will rule on the rejec-
tion of the claim for the finding of violation of
the right; 2) when the application for the issu-
ance of the supplementary judgment indicates
grounds other than those established in Art.250
CPC or the application is filed by a person who
did not take part in the proceedings, - the court
shall issue the order of rejection.

The second legal basis for issuing a sup-
plementary judgment, i.e. when, in resolving
the issue of the right in dispute, the court has
not indicated the amount awarded, the assets
to be handed over or the actions to be per-
formed by the defendant, is based on some
express provisions of the Code of Civil Pro-
cedure, which refer to the content of the op-
erative part of the judgment in certain types
of civil cases. For example, Article 246 CPC
provides: ,When the property is awarded in
kind, the court shall indicate in the judgment
the value of the property”. In turn, Article
243 of the CPC provides: ,, The court, in pro-
nouncing a judgment for the collection of a
sum of money, shall record in the operative
part, in figures and letters, the amount and
the currency in which it is collected”. [3]

As mentioned in the literature, [14,
p.103] the additional judgment on this basis
will be issued only if the court has resolved
the issue of the right in dispute, i.e. has recog-
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instanta a solutionat problema dreptului in
litigiu, respectiv a recunoscut dreptul de pro-
prietate asupra unor bunuri, fara a le specifica
in concret care anume bunuri sau a dispus re-
integrarea in serviciu si plata salariului pen-
tru absenta fortata de la locul de munca, fara
aindica care este suma acelei plati, etc.

Cat priveste cel de-al treilea temei de
emitere a unei hotdrari suplimentare - nedis-
tribuirea cheltuielilor de judecatd - acesta, de
asemenea, este consecinta nerespectarii unei
norme legale, si anume a art.241 al.6 CPC
care prevede ca dispozitivul hotararii va in-
clude repartizarea cheltuielilor de judecata.

In cele din urma, necesiti a fi specifica-
te Inca cateva trasdturi care definesc aceastd
procedura a eliberarii unei hotdrari suplimen-
tare, si anume:

Hotarareasuplimentard poate fisolicita-
ta nu doar in instanta de fond, ci si in instanta
de apel si recurs. Nu este clar insd daca dupa
examinarea cererii de revizuire poate fi soli-
citata o hotdrare suplimentara. Or, potrivit
art.453 al.1 CPC, instanta dupa ce examinea-
za cererea de revizuire este in drept sa emitd o
incheiere de admitere a cererii de revizuire si
de casare a hotdrarii sau deciziei supuse revi-
zuirii. Atunci cand legiuitorul reglementeaza
institutia hotdrarii suplimentare, el nu face
referire la incheierile judecatoresti, stipu-
land cd ,instanta care a emis hotdrarea” poate
elabora si o hotdrare suplimentara, iar prin
incheiere judecatoreascd nu este solutionat
fondul cauzei. In acest sens s-a pronuntat si
CSJ care intr-o cauza de revizuire depusd de
Agentul guvernamental al RM, urmata si de
o cerere de emitere a unei hotarari suplimen-
tare, depusa de acelasi Agent guvernamental,
a respins aceastd din urmad cerere, subliniind:
»Prinincheierea din 31 ianuarie 2018 a Curtii
Supreme de Justitie, Colegiul nu a examinat
fondul cauzei, rezolvand problema dreptului
in litigiu, ci, in temeiul prevederilor art. 449
lit. g) din Codul de procedura civild, a constat
violarea drepturilor SRL ,Veronica-P” garan-
tate de Articolul 6 §1 si art. 1 din Protocolul
nr. 1 din Conventia Europeand a Drepturilor
Omului, a admis cererea de revizuire depu-
sa de catre Agentul guvernamental si a casat
integral Incheierea din 29 mai 2013 a Curtii
Supreme de Justitie, decizia din 24 ianuarie
2013 a Curtii de Apel Chisindu ... Din aces-
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nized the right of ownership of certain prop-
erty, without specifying in concrete terms
which property, or has ordered reinstatement
in service and payment of wages for forced
absence from work, without indicating the
amount of that payment, etc.

As for the third ground for issuing an
additional judgment - failure to award costs -
this is also the consequence of non-compliance
with a legal rule, namely Article 241(6) CPC,
which provides that the operative part of the
judgment shall include the award of costs.

Finally, it is necessary to specify some
other features that define this procedure of
issuing a supplementary judgment, namely:

- Supplementary judgment may be re-
quested not only in the court of first instance,
but also in the court of appeal and appeal.
However, it is not clear whether a supplemen-
tary judgment can be requested after the ex-
amination of the application for revision, but
according to Article 453 (1) CPC, the court,
after examining the application for revision
is entitled to issue a decision granting the
application for review and setting aside the
judgment or decision subject to revision. The
legislator, in regulating the institution of the
supplementary judgment, does not refer to
court judgments, stipulating that ,the court
that issued the judgment” may also issue a
supplementary judgment, since the court
judgment does not resolve the merits of the
case. The SCJ has also ruled in this sense in
a review case filed by the Government Agent
of the Republic of Moldova, followed by an
application for the issuance of a supplemen-
tary judgment, filed by the same Government
Agent, and rejected the latter application,
pointing out that ,by the Supreme Court’s
judgment of 31 January 2018, the College
did not examine the merits of the case, re-
solving the issue of the right in dispute, but,
pursuant to the provisions of Art. 449 lit. g)
of the Code of Civil Procedure, found the vio-
lation of the rights of SRL “Veronica-P” guar-
anteed by Article 6 §1 and Art. 1 of Protocol
No. 1 to the European Convention on Human
Rights, admitted the request for review filed
by the Government Agent and annulled in
its entirety the conclusion of 29 May 2013
of the Supreme Court of Justice, the decision
of 24 January 2013 of the Chisinau Court
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te considerente, Colegiul conchide ca cererea
depusa de Agentul guvernamental cu pri-
vire la emiterea unei hotdrari suplimentare
depéseste limitele de aplicare a prevederilor
art. 250 alin. (1) din Codul de procedura ci-
vila.” [9].

Astfel, instanta suprema nu accepta
emiterea unei hotdrari suplimentare in te-
meiul unei incheieri prin care s-a solutionat
cererea de revizuire. Totusi, situatia data ar
putea crea grave probleme justitiabililor. Or,
in cazul examinat mai sus de CSJ, Agentul gu-
vernamental a fost nevoit sa depuna o cerere
de emitere a hotdrarii suplimentare, deoarece
persoana a cdrei interese le valorifica nu pu-
tea sa-si inregistreze dreptul de proprietate.
Autoritatile statului i-au refuzat acest drept
avand in vedere continutul generalizat si fara
obligarea la Inregistrarea dreptului al inche-
ierii CSJ pronuntate in cauza de revizuire.
In acest caz CtEDO urma si repuni cererea
pe rol, ceea ce ar fi determinat sanctiuni pe-
cuniare pentru stat. Din aceste considerente
consideram necesara modificarea prevederi-
lor legale la capitolul respectiv, cu includerea
la art.250 al.1 CPC a urmadtoarei completari:
»Instanta care a pronuntat hotdrarea sau alt
act de dispozitie care creeaza deficiente in
executarea sa ulterioard...”.

Pentru emiterea unei hotarari supli-
mentare nu se achitd taxa de stat (art.250 al.3
CPC, fapt ce este firesc, avand in vedere pre-
supusa culpa a agentului statului (judecdtorul)
care nu a emis o hotarare deplina.

Cererea pentru emiterea unei hota-
rari suplimentare poate fi depusd in terme-
nul executdrii silite a hotararii, care potrivit
art.16 al.1 din Codul de executare a RM este
de 3 ani de la ramanerea definitiva a hotararii
judecdtoresti.

Hotararea suplimentard poate fi ataca-
ta cu apel si (sau) recurs (art.250 al.2 CPC).
Respectiv, in cazul In care partile identifica
cauza de nelegalitate sau netemeinicie a aces-
tei hotdrari o vor putea contesta in ordinea
prevézuta de legiuitor pentru tipul respectiv
de cauza.

CONCLUZII

In rezultatul analizei realizate putem
concluziona cd hotdrarea suplimentara repre-
zintd un instrument util si chiar indispensabil
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of Appeal, ... For these reasons, the College
concludes that the request submitted by the
Government Agent for the issuance of an ad-
ditional judgment exceeds the limits of appli-
cation of the provisions of Article 250 para.
(1) of the Code of Civil Procedure.” [9] Thus,
the Supreme Court does not accept the issu-
ance of an additional judgment on the basis of
ajudgment disposing of the application for re-
view. However, this situation could create se-
rious problems for the litigants, as in the case
examined above by the SCJ, the Government
Agent had to file an application for the issu-
ance of the supplementary judgment, because
the person whose interests he was enforcing
could not register his property right, as the
State authorities had denied him this right in
view of the generalized and non-enforceable
content of the SCJ’s judgment in the revision
case, and in this case the ECtHR was going
to reopen the application, which would have
resulted in financial penalties for the State.
For these reasons, we consider it necessary
to amend the legal provisions in this chapter,
with the inclusion of the following addition
to Article 250 (1) CPC: , The court that has
pronounced the judgment or other act of dis-
position that creates deficiencies in its subse-
quent execution...”.

- No state fee is payable for the issuance
of a supplementary judgment (Art.250 para.3
CPC, which is natural, given the alleged fault
of the state agent (the judge) who did not is-
sue a full judgment.

- The application for the issuance of a
supplementary judgment may be filed within
the time limit for enforcement of the judg-
ment, which according to Article 16 (1) of the
Code of Enforcement of RM [] is 3 years from
the final judgment.

- The supplementary judgment may be
appealed against by appeal and/or (or) appeal
(Art.250 para.2 CPC), i.e. if the parties identi-
fy the cause of illegality or unreasonableness
of this judgment, they may appeal it in the or-
der provided by the legislator for the respec-
tive type of case.

CONCLUSIONS

As a result of the analysis carried out,
we can conclude that the supplementary
judgment is a useful and even indispensable
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pentru inldturarea neajunsurilor hotararilor
ce nu Indeplinesc cerinta deplindtdtii, con-
stituind un real beneficiu pentru justitiabil,
acesta nemaifiind nevoit sa intenteze o noud
actiune, deoarece nu i s-a raspuns la toate
pretentiile, sau de a recurge la o cale de atac,
care din nou va tergiversa finalul procesual.

Totodata, subliniem faptul ca atat
doctrina juridicd, cat si practica judiciara
evidentiaza unele lacune in reglementarea
existentd a hotdrarii suplimentare, fapt care
ne-a determinat sa propunem:

- reglementarea legald a posibilitdtii
emiterii acestei hotarari de un alt complet de
judecatd, daca completul care a examinat cau-
za In fond, din motive obiective (promovare,
concediere, deces) nu poate fi format;

- consacrarea de catre legiuitor a drep-
tului participantilor de a solicita o hotarare
suplimentard nu doar in cazurile cand cauza
a fost transata printr-o hotarare finald, dar si
atunci cand se pronunta alte acte de dispozitie
(incheierea de admitere a cererii de revizuire,
fara a urma o rejudecare ulterioara a cazului,
ordonanta judecatoreasca), care nu pot fi supu-
se executarii din cauza lacunelor ce le contin.

tool for removing the shortcomings of judg-
ments that do not meet the requirement of
completeness, constituting a real benefit for
the litigant, who will no longer have to bring
a new action because not all his claims have
been answered or to resort to an appeal, which
again will delay the end of the proceedings.

At the same time, we would like to
point out that both legal doctrine and judicial
practice highlight some gaps in the existing
regulation of the additional judgment, which
led us to propose:

- to provide for the possibility of issu-
ing such a judgment by another panel if the
panel which examined the case on the merits
cannot be formed for objective reasons (pro-
motion, dismissal, death);

- the legislator’s enshrining of the right
of the participants to request a supplementa-
ry judgment not only in cases where the case
has been decided by a final judgment, but also
where other dispositive acts are handed down
(the decision granting the application for re-
view without a subsequent retrial of the case,
the court order), which cannot be enforced
because of the gaps they contain.
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in prezenta lucrare, autorii studiazd posibili-
tdtile actuale de ordin tactic, metodic si logistic pri-
vind utilizarea si aplicarea mijloacelor de inregis-
trare audio si video in cadrul efectudrii actiunii de
urmdrire penald - audierea. Cunoscut este faptul
cd in legislatia procesual penald au fost operate
modificdri pe acest segment, modificdri care inca
nu sunt reflectate nici in jurisprudenta nationald si
nici in literatura de specialitate.

Autorii pun pe prim plan discutiile referitoa-
re la oportunitatea acestor modificdri legislative,
evidentiind atdat elementele care vor oferi plus
valoarea procesului de audiere, cdt si elementele
care vor pune in impas, vor complica activitatea
persoanei responsabile de audiere.. Totodatd, pre-
zenta cercetare vine sd trateze etapele si regulile
tactico-criminalistice de care trebuie sd se ghideze
persoanele responsabile de efectuarea audieri-
lor. Pe final, autorii elaboreazd unele recoman-
ddri, care in opinia acestora sunt susceptibile de
a imbundtdti cadrul normativ existent pe acest
domeniu, astfel incét greutdtile care pot fi intélni-
te de cdtre persoanele responsabile de realizarea
actiunilor de urmdrire penald sd fie minimalizate.

Cuvinte-cheie: Mijloc tehnic, inregistrare, au-
diere, audio si video, tacticd criminalisticd, proce-

deu probatoriu

In this article, the authors study the current
tactical, methodical and logistical possibilities
for the use and application of audio and video re-
cording means in the carrying out of the criminal
prosecution action - hearing, by public officials
assigned with such powers. It is well known that
changes have been made in the criminal pro-
cedure legislation in this field, which are not yet
reflected either in national case law or in the lit-
erature.

The authors highlight discussions on the op-
portunity of these legislative novelties, as well as
the strengths and weaknesses of the need for au-
dio and video recording of hearings. At the same
time, the present research deals with the tactical-
criminal steps and rules to be followed by those
responsible for conducting hearings. Finally, the
authors of the study come up with some recom-
mendations, which in their opinion are likely to
improve the existing normative field, so that the
difficulties that may be encountered by the per-
sons responsible for carrying out criminal pros-
ecution actions are reduced to a minimum.

Keywords: technical means, recording, hear-
ing, audio and video, forensic tactics.

INTRODUCERE.

Procesul penal, in calitatea sa de fun-
dament al sistemului justitiei penale, compus
dintr-un cadru normativ complex, este in con-
tinuu supus unor modificari de ordin legislativ
menite sa imbunadtdteasca functionarea aces-
tuia. In acest context, dintre modificirile re-
cente aduse Codului de Procedura Penala fac
parte: majorarea termenului procedurii de ve-
rificare a sesizarii de catre organul de urmari-
re penala; modificarea procedurii suspendarii
provizorii din functie si desigur introducerea
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INTRODUCTION.

The criminal process, as the cornerstone
of the criminal justice system, composed of a
complex regulatory framework, is continual-
ly subject to legislative changes designed to
improve its functioning. In this context, re-
cent modifications to the Criminal Procedur-
al Code include: an increase in the time limit
for the verification of the referral procedure
by the prosecution body; modification of the
procedure for provisional suspension from
duty and, of course, the introduction of the
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obligativitatii inregistrarii prin mijloace audio
si video a audierilor, un aspect nu mai putin
important in desfdsurarea procesului penal.
Orientarea catre modernizarea procedurilor
judiciare a generat o serie de modificari la ni-
velul legislatiei procesuale penale, reflectand
eforturile autoritatilor de a se adapta la provo-
cdrile societatii contemporane si dezideratele
internationale care pun in prim plan asigura-
rea respectarii drepturilor omului in procesul
penal. Aceasta tranzitie legislativa cdtre inre-
gistrarea audio si video aduce cu sine atat be-
neficii, cat si provocdri sau dificultati proprii,
pe care aceasta le poate implica pentru cei res-
ponsabili de realizarea actiunii procesuale re-
spective, ce necesitd o analiza detaliata. Avand
la baza conceptul de transparenta si obiectivi-
tate, aceastd evolutie se prezinta ca fiind o ma-
surd menitd sd asigure o investigatie mai preci-
sa si echitabila. Cu toate acestea, modificarile
puse in discutie potential ingreuneaza activita-
tea persoanelor care efectueaza audierea, pu-
nand in fata acestora dileme tactice si logistice.
Analiza teoretica si practica a impactului pe
care aceste modificari legislative le au impune
o abordare critica si o analiza sistemica.

SCOPUL prezentului articol este de
a oferi o perspectiva comprehensiva asupra
aspectelor teoretice si practice legate de in-
registrarea audio si video a audierilor in ca-
drul procesului penal. Vom analiza detaliat
implicatiile modificarilor legislative, sublini-
ind atat aspectele pozitive, cat si pe cele care
pot genera dificultdti In desfasurarea actului
procesual de audiere. Prin aceasta abordare,
ne propunem sda contribuim la intelegerea
profunda a noilor reglementari si la constata-
rea modalitdtilor prin care acestea pot fi im-
plementate intr-un mod eficient si echitabil.

METODE SI MATERIALE APLI-
CATE.

La elaborarea articolului, tinand cont de
specificul si caracterul complex al tematicii abor-
date, au fost folosite urmatoarele metode de cer-
cetare stiintifica: metoda interpretarii logice, me-
toda sistematica si metoda de comparare.

REZULTATE OBTINUTE SI DIS-
CUTIL

Conceptul criminalistic de inregistrare
video integreaza, in sine, nu numai echipa-
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obligation to record hearings by audio and
video means, which is no less important in
the conduct of the criminal proceedings. The
move towards the modernization of judicial
procedures has led to a number of changes in
criminal procedural legislation, reflecting the
authorities’ efforts to adapt to the challeng-
es of contemporary society and international
concerns that place the emphasis on ensuring
respect for human rights in criminal proceed-
ings. This legislative transition to audio and
video recording brings with it both benefits
and its own challenges or difficulties, which
it may imply for those responsible for carry-
ing out the procedural action in question and
which require detailed analysis. Based on
the concept of transparency and objectivity,
this development is presented as a measure
to ensure a more accurate and fair investiga-
tion. However, the changes under discussion
have the potential to make it more difficult
for those conducting the hearing to do their
job, posing tactical and logistical dilemmas.
The theoretical and practical analysis of the
impact of these legislative changes requires a
critical approach and a systemic analysis.

THE PURPOSE of this article is to
provide a comprehensive overview of the
theoretical and practical aspects of audio and
video recording of hearings in criminal pro-
ceedings. We will analyse in detail the impli-
cations of the legislative changes, highlighting
both the positive aspects and those that may
create difficulties in the conduct of the hear-
ing process. Through this approach, we aim
to contribute to an insightful understanding
of the new legislation and how it can be im-
plemented in an efficient and fair manner.

METHODS AND MATERIALS AP-
PLIED.

In the preparation of the article, taking
into account the specific and complex nature
of the subject matter, the following scientific
research methods were used: logical interpre-
tation method, systematic method and com-
parison method.

RESULTS OBTAINED AND DIS-
CUSSION.
The forensic concept of video record-
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mentul video, ci si metodele, tehnicile de apli-
care a acestora, inclusiv si dispozitivele de de-
monstrare. Mijloacele de inregistrare audio si
video sunt utilizate, in primul rand, pentru a
capta conditiile, parcursul si rezultatele diferi-
tor actiuni si activitati, in al doilea rand, pentru
a fixa procesul de examinare a obiectelor, ce
pot avea importantd in solutionarea cauzei pe-
nale. Utilizarea Inregistrarii video si audio faci-
liteaza: obtinerea de material vizual ilustrativ,
probatoriu si orientativ; descoperirea obiec-
telor, urmelor si faptelor care, fiind dincolo
de pragul de sensibilitate a organelor vazului
si auzului, nu sunt percepute in mod obisnuit.
In plus, aceste mijloace reprezinti, de aseme-
nea, un mijloc fiabil de ,,memorare”. Ele cap-
teaza pentru viitor ceea ce nu poate fi pastrat
in naturd. O Inregistrare video utilizatd In cur-
sul unei audieri nu transmite doar continutul
informatiilor relatate, ci si particularitatile
transmiterii acestora, starea persoanei in acel
moment si imprejurdrile [13].

Analizand continutul Codului de proce-
dura penald al RM 1n vigoare, sesizam ca legea
nu stabileste o notiune exhaustiva a audierii,
iar legiuitorul nu a considerat oportun de a
prevedea o definire ad literam a audierii. In
acest sens, pentru a putea identifica o aseme-
nea notiune este necesar de a consulta litera-
tura de specialitate pe acest domeniu.

Prin urmare, autorul roman Ciopraga
Aurel defineste audierea ca fiind actul proce-
dural, prin care anumite persoane (invinuiti,
inculpati, celelalte parti, martori) cu privire
la care exista o certitudine, fie o presupunere
ca detin informatii in legatura cu infractiunea
sau faptuitorul acesteia, sunt chemate sa dea
relatii sau explicatii in fata organelor judicia-
re penale [3, p.150] . Bejenari M. considera cd
audierea este actul procedural prin care in-
vinuitul, inculpatul, celelalte parti din proces,
precum si martorii sau expertii sunt chemati
sa dea explicatii in fata organelor de urmari-
re penala sau a instantei de judecata [1, p.52].
Totusi, suntem de pdrere ca cea mai reusitda
si mai cuprinzatoare definire a audierii este
cea oferitd de catre autorii Osoianu T., Osta-
vciuc D., Odagiu I. si Rusnac C., care au defi-
nit audierea ca fiind un procedeu probatoriu,
al cdrui scop este dobandirea si fixarea de ca-
tre organul de urmadrire penald ( instanta de
judecatd ), in conformitate cu legislatia in vi-
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ing incorporates, in itself, not only the video
equipment, but also the methods, techniques
of their application, including the demon-
stration devices. Audio and video recording
means are used, firstly, to capture the con-
ditions, course and results of various actions
and activities, secondly, to fix the process of
examination of objects, which may be of im-
portance in solving the criminal case. The use
of video and audio recording facilitates: ob-
taining illustrative, evidential and indicative
visual material; discovering objects, traces
and facts which, being beyond the thresh-
old of sensitivity of the organs of sight and
hearing, are not normally perceived. In addi-
tion, these means are also a reliable means of
;memory’. They capture for the future what
cannot be preserved in nature. A video re-
cording used in the course of a hearing not
only transmits the content of the information
being reported, but also the particulars of its
transmission, the state of the person at the
time and the circumstances [13].

Analyzing the content of the Criminal
Procedural Code of the Republic of Moldova
in force, we note that the law does not estab-
lish an exhaustive notion of hearing, and the
legislator did not consider it appropriate to
provide an ad litteram definition of hearing.
In this regard, in order to identify such a con-
cept, it is necessary to consult the literature
in this field.

Therefore, the Romanian author Cio-
praga Aurel defines the hearing as the proce-
dural act by which certain persons (accused,
defendants, other parties, witnesses) about
whom there is a certainty or a presumption
that they have information about the crime
or its perpetrator, are called to give reports or
explanations before the criminal judicial bod-
ies [3, p.150] . Bejenari M. considers that the
hearing is the procedural act by which the ac-
cused, the defendant, the other parties to the
trial, as well as witnesses or experts are called
to give explanations before the criminal pros-
ecution or the court [1, p.52]. However, we
are of the opinion that the most successful
and comprehensive definition of the hearing
is the one offered by the authors Osoianu T.,
Ostavciuc D., Odagiu I. and Rusnac C., who
defined the hearing as an evidentiary proce-
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goare, a declaratiilor audiatului cu privire la
informatiile cunoscute de acesta si care face
parte din obiectul probatiunii in cauza penald
[12, p.153].

In aceasti ordine de idei este relevant
faptul ca audierea presupune un contact di-
rect cel putin a doud persoane intervievator si
intervievat. Acest contact ar urma sa asigure
posibilitatea reciprocd pentru cei doi subiecti
specificati de a se vedea si a se auzi [2, p.8] .

Analizand practica judiciara nationald
disponibilda pe portalul instantelor de jude-
catd, am constatat ca din numarul total de
50 de sentinte, totalitatea absolutd a acesto-
ra contin cel putin o audiere, iar majoritatea
dintre acestea retin si cate 4-5 procedee de
acest fel, indiferent de statutul procesual al
persoanei audiate. In acest sens, constatim
ca audierea este din punct de vedere prac-
tic, cel mai des utilizat procedeu probatoriu
in cauzele penale, dat fiind faptul cd in unele
cazuri infractiunile nu sunt susceptibile de a
produce urme materiale, si astfel unicele pro-
be sunt reflectate in psihicul uman, urmand
sa fie obtinute de catre organul de urmarire
penala pe calea audierii.

Actualmente, Codul de procedurd pe-
nald al Republicii Moldova in vigoare, pre-
vede cd audierile se efectueaza obligatoriu cu
aplicarea mijloacelor tehnice de inregistrare
audio si video. Aceasta conditie deriva din
continutul art. 115 alin.(1) a CPP, care pre-
vede ca: ,,La audierea banuitului, invinuitului,
inculpatului, partii vatdmate, a martorilor in
alte conditii decit cele prevazute la art. 1107,
se aplicd de cdtre organul de urmadrire penala
oriinstanta, Inregistrariaudio sivideo. Despre
aplicarea inregistrarilor audio si video se co-
municd persoanei care urmeaza sa fie audiatd
inainte de inceperea audierii.” In redactia an-
terioara aart. 115 alin.(1) a Codului de proce-
dura penala era prevazut ca: , La audierea ba-
nuitului, invinuitului, inculpatului, partii va-
tamate, a martorilor in alte conditii decit cele
prevazute la art. 110, pot fi aplicate, la ce-
rerea acestora sau din oficiu, de cdtre organul
de urmarire penald ori instanta, Inregistrari
audio sau video. Despre aplicarea inregistra-
rilor audio sau video se comunica persoanei
care urmeaza sa fie audiata inainte de incepe-
rea audierii.” Observdm deci cd legiuitorul a
recurs la introducerea unei obligativitati fata
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dure, the purpose of which is the obtaining
and fixing by the criminal prosecution body
(the court), in accordance with the legisla-
tion in force, of the statements of the person
heard on the information known to him and
which is part of the object of the evidence in
the criminal case [12, p.153] .

In this context, it is relevant that the
hearing presupposes direct contact of at least
two persons interviewer and interviewee.
This contact should ensure the mutual possi-
bility for the two specified subjects to see and
hear each other [2, p.8] .

Analysing the national judicial practice
available on the courts’ portal, we found that
out of the total number of 50 sentences, abso-
lutely all of them contain at least one hearing,
and most of them also contain 4-5 such pro-
cedures, regardless of the procedural status
of the person heard. In this regard, we note
that the hearing is, from a practical point of
view, the most frequently used evidentiary
procedure in criminal cases, given the fact
that in some cases the offences are not likely
to produce material traces, and thus the only
evidence is reflected in the human mind, and
must be obtained by the prosecution body
through the hearing.

Currently, the Criminal Procedural
Code of the Republic of Moldova in force
stipulates that hearings must be conducted
with the application of technical means of
audio and video recording. This condition
derives from the content of 115th Article,
1st paragraph of the CPC, which provides
that: ,When hearing the suspect, accused, de-
fendant, injured party, witnesses under con-
ditions other than those provided for in 110!
Article, the prosecution body or court shall
apply audio and video recordings. The per-
son to be heard shall be informed about the
application of audio and video recordings be-
fore the hearing begins.” In the previous ver-
sion of 115 Article 1st paragraph of the Code
of Criminal Procedure it was stipulated that:
»At the hearing of the suspect, the accused,
the defendant, the injured party, the witness-
es under conditions other than those provid-
ed for in 110? Article, audio or video record-
ings may be applied, at their request or ex
officio, by the prosecution body or the court.
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de organul de urmarire penala sau instanta de
a Inregistra audio si video, prin intermediul
mijloacelor tehnice, a declaratiilor persoanei
ce urmeaza a fi audiate.

In motivarea prezentelor ajustiri a nor-
melor procesual penale, legiuitorul a retinut
ca ,,Un alt aspect pozitiv al modificarilor
propuse privind inregistrarea audio si video
a audierilor, consta in afirmarea principiului
economiei procedural, reducerea semnificati-
va, sau eventual deplind, a situatiilor in care
persoanele audiate isi schimba din diferite
motive declaratiile facute anterior, pretind
ca declaratiile nu le apartin si reprezinta doar
consemnarea procesului-verbal, abuzeazad de
drepturi procedural (exemplu, invocarea fap-
tului necunoasterii limbii In care a avut loc
desfasurarea fazei prejudiciare a procesului
penal), fie alte pretinse Incalcdri ale dreptu-
rilor si garantiilor oferite persoanei in cadrul
procesului penal, circumstante care prejudici-
aza grav probatoriul prezentat de partea acu-
zarii si atingerea scopului procesului penal.
Totodata, partea acuzdrii sau partea apararii
va avea posibilitatea sa asculte/revada inre-
gistrarile si sa sesizeze nuante carora, poate,
nu le-a acordat atentie in timpul efectudrii
procedeului probatoriu, in vederea formularii
pozitiei de acuzare sau de aparare in raport cu
circumstantele cauzei ” [11].

Consideram ca pozitia legiuitorului
in acest context este una indreptatd spre
imbundtatirea cadrului normativ si spre
,usurarea” muncii depusa de cdtre ofiterii
de urmadrire penala, procurori si judecdtori.
Intr-adevir aceste ynoutdti legislative” sunt
in stare de a atinge aceste scopuri, care sunt
retinute de cdtre legiuitor, insd din punct de
vedere al aplicabilitatii acestea pot crea mai
multe impedimente decat inlesniri, iar in cele
ce urmeaza consideram oportun a releva niste
problematici ce pot apdrea din punct de vede-
re tactic, cu afectarea procedurii de adminis-
trare a probelor.

In primul rand, dorim s& ne expunem
asupra divergentelor ce apar pe segmentul
ce tine de durata audierilor, prevazuta in di-
ferite norme procesuale. Astfel, analizand
continutul art. 104 alin.(3?), art. 107 alin.(2)
si art.111 alin.(2) constatdm cd durata audie-
rii neintrerupte ( a persoanei adulte ) nu poate
depasi 4 ore, iar durata audierii in aceeasi zi
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The person to be heard shall be notified of
the audio or video recording before the hear-
ing begins.” It can therefore be seen that the
legislator has introduced an obligation on the
prosecuting authority or court to make audio
and video recordings, by technical means, of
the statements of the person to be heard.

In the justification of the present adjust-
ments to the rules of criminal procedure, the
legislator noted that ,Another positive aspect
of the proposed amendments concerning the
audio and video recording of hearings is the
affirmation of the principle of procedural
economy, significantly reducing, or possibly
completely reducing, the situations in which
the persons heard change their statements
made previously for various reasons, claim
that the statements do not belong to them
and are merely a record of the minutes, abuse
procedural rights (e.g. claiming not to know
the language in which the prejudicial phase of
the criminal proceedings took place), or oth-
er alleged violations of the rights and guar-
antees offered to the person in the criminal
proceedings, circumstances which seriously
undermine the evidence presented by the
prosecution and the purpose of the criminal
proceedings. At the same time, the prosecu-
tion or the defence will have the opportu-
nity to listen to/review the recordings and
to point out nuances to which they may not
have paid attention during the evidentiary
process, in order to formulate the prosecu-
tion’s or defence’s position in relation to the
circumstances of the case” [11].

We believe that the legislator’s position
in this context is one aimed at improving the
regulatory framework and ,easing” the work
of prosecution officers, prosecutors and judg-
es. Indeed, these ,legislative novelties” are
able to achieve these goals, which are retained
by the legislator, but from the point of view
of applicability they may create more imped-
iments than advantages, and in the following
we consider it appropriate to highlight some
problems that may arise from a tactical point
of view, affecting the procedure of adminis-
tration of evidence.

First of all, we would like to explain the
divergences that arise in the segment con-
cerning the duration of the hearings, provided
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nu poate depisi 8 ore. In acelasi timp potrivit
art. 115 alin.(3) ,,Dupd terminarea audierii,
inregistrarea audio si video poate fi repro-
dusd in intregime la solicitarea consemnatd
in procesul-verbal al actiunii sau din oficiu.
Completarile la Inregistrarea audio si video
a declaratiilor facute de persoana audiata se
inregistreazd, pe suportul informational care
contine inregistrarea. Inregistrarea audio si
video se incheie cu declaratia persoanei au-
diate care confirma justetea declaratiilor.”
Astfel, observam ca aceste douda prevederi
s-ar afla din punctul nostru de vedere intr-o
usoard antiteza, in sensul in care legea impu-
ne conditia conform cdreia nici o persoand nu
poate fi audiatd mai mult de 8 ore in aceeasi
zi, iar pe de alta parte normele procedurale ii
confera dreptul persoanei ca dupa scurgerea
acestor 8 ore sd ia cunostinta cu Inregistrarile
audio si video realizate pe parcursul audierii.
Aceste ,conflicte” pot genera incidente de
procedura or, conform regulilor de procedurad
o actiune procesuald se finalizeazd in momen-
tul in care participantii la aceasta isi includ
obiectiile in procesul verbal al acestei actiuni
si 1si depun semnaturile olografe pe acesta,
conform art. 260 CPP. Astfel ar aparea urma-
torul set de Intrebari: Cum procedam cand la
finalizarea audierii care a durat 8 ore persoa-
na audiata inainteaza cerinta de a relua inre-
gistrarea audio si video?; Cum consemndm
actiunea procesuald respectiva, in sensul in
care legea ne impune sa depdsim termenul
audierii, dat fiind faptul cd actiunea inca nu
se considera a fi finalizatd pana la depunerea
semnaturii persoanei? s.a. Respectivele idei
au rolul de a evidentia caracterul imperfect al
modificarilor operate, precum si de a aduce la
cunostinta practicienilor respectivele posibi-
le incidente.

Din alt punct de vedere, legea proce-
sual penald a fost modificata pentru a prote-
ja intr-o mdsura mai mare datele cu caracter
personal a participantilor la proces. In acest
sens, art. 260 alin.(6) stabileste ca la procesul-
verbal se anexeaza schitele, fotografiile, peli-
culele, suporturile informationale care contin
inregistrarile audio si/sau video, mulajele si
tiparele de urme executate in cursul efectua-
rii actiunilor de urmarire penald. Subsecvent,
alin. (7) prevede cd datele cu caracter perso-
nal referitoare la varsta, domiciliul, datele de
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for in the various procedural rules. Thus, ana-
lysing the content of 104th art. 3! paragraph,
107th art. 2nd par. and 111th art. 2nd par,,
we note that the duration of an uninterrupted
hearing (of an adult) cannot exceed 4 hours,
and the duration of a hearing on the same day
cannot exceed 8 hours. At the same time, ac-
cording to 115th Article 3rd paragraph: ,Af-
ter the hearing, the audio and video record-
ing may be reproduced in its entirety at the
request recorded in the minutes of the action
or ex officio. Additions to the audio and video
recording of statements made by the person
being heard shall be recorded on the informa-
tion support containing the recording. The
audio and video recording shall end with the
statement of the person interviewed confirm-
ing the accuracy of the statements.” Thus,
we note that these two provisions would be
in a slight antithesis in our view, in the sense
that the law imposes the condition that no
person can be heard for more than 8 hours
on the same day, and on the other hand the
procedural rules give the person the right to
have access to the audio and video recordings
made during the hearing after the 8 hours
have elapsed. These ,conflicts” may give rise
to procedural incidents, because, according
to the rules of procedure, a procedural ac-
tion is completed when the participants to it
include their objections in the report of this
action and deposit their holographic signa-
tures on it, according to 260th article of the
CPC. Thus, the following set of questions
would arise: how do we proceed when at the
end of the hearing which lasted 8 hours the
person being heard submits a request to re-
play the audio and video recording; how do
we record the procedural action in question,
in the sense that the law requires us to exceed
the time limit of the hearing, given that the
action is not yet considered to be complet-
ed until the person’s signature is submitted?
etc. These ideas are intended to highlight the
imperfect nature of the changes made and to
bring to the attention of practitioners possi-
ble incidents.

From another point of view, the Crim-
inal Procedural Code has been amended in
order to better protect the personal data of
the participants in the process. In this regard,
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contact, cetdtenia, studiile, situatia militard,
situatia familiala, ocupatia sau altd informatie
necesara pentru identificarea persoanelor se
consemneazd In anexa la procesul-verbal al
actiunii procesuale respective, care se pastrea-
za in conditii de confidentialitate la materia-
lele dosarului, intr-un compartiment separat,
la care partile pot avea acces doar cu autoriza-
rea procurorului, in cazul in care aceste date
ar putea contribui la stabilirea adevarului.
Din continutul acestor 2 aliniate rezulta cd in
scopul asigurarii confidentialitatii datelor cu
caracter personal, informatiile care ar fi sus-
ceptibile de a duce la identificarea persoanei
se includ in anexele procesului-verbal de au-
diere si totodata se anexeaza si Inregistrarile
audio si video. Totusi in urma analizei acestor
norme, apar urmatoarele neclaritati: Care vor
fi actiunile procurorului la momentul aduce-
rii la cunostinta invinuitului a materialelor
dosarului penal? Va acorda acestuia posibi-
litatea sd faca cunostintd cu procesul-verbal
cu tot cu anexa ( ne referim la Inregistrari-
le audio si video ), ori va refuza ? Daca da,
care mai este oportunitatea de a mai include
datele de identificare a persoanei in anexe (
deoarece invinuitul va putea spre exemplu sa
recunoasca foarte usor martorul care il incri-
mineaza ) ? Dacd nu 1i va acorda posibilitatea,
nu se incalca oare dreptul invinuitului de alua
cunostintd cu toate materialele cauzei ( adica
procesul-verbal cu tot cu anexe )?

In al treilea rand, apare intrebarea refe-
ritoare la dotarea cu echipament a organelor
de urmadrire penald si asigurarea cu incdperi
speciale pentru audiere. Actualmente, nu fi-
ecare ofiter din cadrul organului de urmari-
re penald dispune de aparataj tehnic care ar
permite inregistrarea audio si video a audi-
erii. In aceste conditii apare necesitatea fie
de a astepta pana ,,se elibereaza” mijloacele
tehnice, fie de a realiza Inregistrarile video
cu ajutorul tehnicii personale. In ambele ca-
zuri, ofiterul se va confrunta cu probleme,
care se vor reflecta incontestabil in succesul
final al actiunii de audiere. Totodatd, apar
intrebadri referitoare la situatiile in care in
acelasi cabinet isi realizeazd activitatea 2 sau
chiar 3 ofiteri de urmarire penald. Care este
rationamentul aplicdrii mijloacelor de inre-
gistrare audio si video atunci cand colegii de
birou a persoanei care efectueazd actiunea de
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260th article, 6th paragraph stipulates that
the report shall be accompanied by sketches,
photographs, films, information media con-
taining audio and/or video recordings, casts
and prints of traces made in the course of
criminal proceedings. Subsequently, 7th par-
agraph provides that personal data relating
to age, domicile, contact details, nationality,
education, military status, family status, oc-
cupation or other information necessary for
the identification of persons shall be recorded
in an annex to the report of the procedural
action in question, which shall be kept con-
fidentially with the file materials in a sepa-
rate compartment, to which the parties may
have access only with the authorisation of
the prosecutor, if such data could contribute
to establishing the truth. It follows from the
content of these two paragraphs that in order
to ensure the confidentiality of personal data,
information which could lead to the identifi-
cation of the person shall be included in the
annexes to the hearing report and audio and
video recordings shall be attached. However,
after analysing these rules, the following un-
clear questions arise: What will the prosecu-
tor do when the defendant is informed of the
criminal file material? Will the prosecutor give
the accused the opportunity to see the report
and its annexes (we are referring to the audio
and video recordings), or will he refuse? If
so, what is the point of including the person’s
identification data in the annexes (because
the accused will be able, for example, to rec-
ognise the witness who is incriminating him)?
If he does not give him the opportunity, does
this not infringe the defendant’s right to see
all the material in the case (i.e. the report and
its annexes)?

Thirdly, there is the question of equip-
ping prosecution bodies and providing spe-
cial rooms for hearings. At present, not every
officer in the prosecution service has the tech-
nical equipment that would allow audio and
video recording of the hearing. In these cir-
cumstances, it is necessary either to wait until
the technical means are available or to record
video using personal equipment. In both cas-
es, the officer will face problems, which will
undoubtedly be reflected in the final success
of the hearing. At the same time, questions
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urmadrirea penald pot sa fie expusi in cadru sau
pot genera anumite sunete ( cum ar fi situatia
cand colegului de birou ii sunad telefonul ). Ar
trebui oare sd se intrerupad inregistrarea audio
sivideo? Care ar fi rationamentul de a se efec-
tua un sir de pregatiri zadarnice pentru a se
audia un martor timp de doar cateva minute?
Ideal ar fi ca fiecare institutie de politie sau
procuratura sa fie Inzestratd cu camere spe-
ciale de audiere si echipamente in acest sens,
fapt care actualmente incd nu reprezintd din
pacate o actualitate.

Pe de alta parte, Codul de procedura
penald permite persoanei care exercita urma-
rirea penald in conditiile art. 106 CPP, sd au-
dieze martorii si In alte locuri decat sediul or-
ganului de urmadrire penald sau a instantei de
judecata. Astfel, Codul de procedura penald
stabileste cd, martorul se audiaza la locul des-
fasurarii urmadririi penale sau cercetdrii jude-
citoresti. In caz de necesitate, martorul poa-
te fi audiat la locul aflirii lui. In acelasi timp,
legea procesuala nu prevede o derogare de la
normele generale care stabilesc obligativita-
tea Inregistrarii audio si video, si deci aces-
tea riman a fi aplicate in continuare. In atare
situatii pot apdrea diverse imposibilitati de a
asigura inregistrarea audio si video a audierii.
Spre exemplu cum facem in situatia cand nu
este posibil de antrenat specialistii din cadrul
Inspectoratelor de politie la audierea marto-
rului la domiciliul acestuia, ramane ca ofiterul
de urmarire penald sa fie si cel care audiaza si
cel care aplica mijloacele tehnice? Cum pro-
cedam in situatia cand de exemplu, martorul
ar declara ca nu doreste sa ii fie inregistra-
ta casa/gospodadria si nu este de acord sa fie
aplicate inregistrarile video in domiciliul lui,
invocand ca este de acord sa ofere declaratii
insa fara sd 1i fie filmata proprietatea ? Care ar
fi solutia cand este necesar de a audia victima
internatd in spital In stare grava, dar care este
constienta si e capabila de a oferi declaratii,
iar medicii interzic aplicarea mijloacelor de
inregistrare motivand ca aceasta poate duce
la inrautdtirea stdrii victimei din motive de
ordin psihologic ?

Desi suntem de parerea cd acestea nu
sunt toate aspectele care genereaza semne de
intrebare privitoare la aplicarea noilor modi-
ficari ale legii procesual penale, consideram
cd acestea sunt cele mai importante care ur-
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arise about situations where 2 or even 3 pros-
ecution officers work in the same office. What
is the logic of using audio and video record-
ing means when the office colleagues of the
person conducting the prosecution may be
exposed in the frame or may generate certain
sounds (such as when the office colleague’s
phone rings). Should audio and video re-
cording be interrupted? What would be the
rationale for a vain series of preparations to
hear a witness for only a few minutes? Ideally,
every police station or public prosecutor’s of-
fice should be equipped with special hearing
rooms and equipment for this purpose, which
is unfortunately not yet the case at present.
On the other hand, the Criminal Proce-
dural Code allows the person conducting the
prosecution in accordance with 106th article
of the CPC to hear witnesses in places other
than the headquarters of the prosecuting au-
thority or the court. Thus, the Code of Crimi-
nal Procedure provides that the witness shall
be heard at the place where the criminal pros-
ecution or court investigation is conducted.
If necessary, the witness may be heard at the
place where he is located. At the same time,
the procedural law does not provide for an
exception to the general rules establishing
the obligation to record audio and video, and
therefore they remain to be applied. In such
situations it may be impossible to ensure au-
dio and video recording of the hearing. For
example, what do we do in situations where it
is not possible to involve specialists from the
police departments in the hearing of the wit-
ness at his or her home, but it remains for the
prosecution officer to be both the one who
hears and the one who applies the technical
means? How do we proceed in a situation
where, for example, the witness states that
he does not want his house/household to be
recorded and does not agree to the video re-
cordings being applied in his home, claiming
that he agrees to give statements but without
his property being videotaped? What would
be the solution when it is necessary to hear
the victim who is hospitalised in a critical
condition, but who is conscious and able to
give a statement, and the doctors forbid the
use of recording equipment on the grounds
that it may lead to a worsening of the victim’s
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meaza a fi luate in calcul, si care sunt suscep-
tibile de a crea impedimente procesuale de
complexitati mai mult sau mai putin accentu-
ate.

Sub aspect comparativ, urmeaza sa
mentionam ca statul vecin, Romania, a tre-
cut deja intr-o oarecare masura prin aceasta
practica inca in anul 2016, in sensul ca Cur-
tea Constitutionald a Romaéniei s-a expus
prin decizia nr. 749/2016 referitoare la res-
pingerea exceptiei de neconstitutionalitate a
dispozitiilor art. 110 alin. (5) si a celor ale art.
123 alin. (2) din Codul de procedurad penala,
privitor la inoportunitatea de a se introdu-
ce obligativitatea inregistrarii audio si video
a audierilor. Curtea a retinut cd ,,dispozitiile
art. 110 alin. (5) din Codul de procedurd pena-
ld al Romdniei, aduc un element de noutate in
legislatia procesual penald, impundnd organe-
lor de urmdrire penald obligatia inregistrdrii cu
mijloace tehnice audio sau audio/video a audi-
erii suspectului sau inculpatului. De la aceastd
regula, legiuitorul a instituit o exceptie, si anu-
me, nu se va proceda la inregistrarea cu mijloa-
ce tehnice audio sau audio/video a audierii sus-
pectului sau inculpatului, atunci cand aceasta
nu este posibild. Curtea apreciaza cd exceptia
mai sus aratatd va opera, exclusiv, in situatiile
obiective ce Impiedica organul de urmadrire
penald sd asigure Inregistrarea audierii, cum
este si situatia din prezenta cauzd, cand or-
ganul de urmarire penald nu a fost dotat cu
mijloace tehnice audio sau audio/video. Cur-
tea constatd ca, pentru a exclude o eventuald
decizie arbitrard a organului de urmdrire pena-
ld si o aplicare abuziva a dispozitiilor de lege
criticate ce reglementeazd exceptia de la regu-
la generald a Inregistrdrii cu mijloace tehnice
audio sau audio/video a audierii suspectului
sau inculpatului, legiuitorul a prevdzut expres
obligatia organului de urmdrire penald de a in-
dica concret, in declaratia suspectului sau incul-
patului, motivul pentru care inregistrarea nu a
fost posibild. Astfel, lipsa motivarii sau insufi-
cienta motivare a imposibilitatii Inregistrarii
poate pune sub semnul intrebdrii exactitatea
celor declarate, cu consecinta inlaturarii aces-
tui mijloc de proba din ansamblul materialu-
lui probator. Chiar si in ipoteza aplicarii abu-
zive a dispozitiilor de lege criticate, se poate
observa ca, daca prin nerespectarea cerintei
legale 1n discutie s-a adus o vdtamare inculpa-
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condition for psychological reasons?

Although we are of the opinion that
these are not all the aspects that raise ques-
tion marks regarding the application of the
new amendments to the criminal procedure
law, we consider that these are the most im-
portant ones to be taken into account, and
which are likely to create procedural imped-
iments of more or less accentuated complex-
ity.

On a comparative aspect, we shall men-
tion that the neighbouring state, Romania,
has already gone through this practice to
some extent in 2016, in the sense that the
Constitutional Court of Romania has stated
in its decision no. 749/2016 on the rejection
of the exception of unconstitutionality of the
provisions of 110th article 5th paragraph
and those of 123rd art. 2nd paragraph of the
Romanian Code of Criminal Procedure, re-
garding the inappropriateness of introducing
the mandatory audio and video recording of
hearings. The Court held that ,the provisions
of Article 110 para. (5) of the Criminal Pro-
cedure Code of Romania, bring an element of
novelty in the criminal procedure legislation,
imposing the obligation on the prosecution
authorities to record by audio or audio/video
technical means the hearing of the suspect or
defendant. The legislator has established an
exception to this rule, namely that the audio
or audio/video recording of the suspect’s or
defendant’s hearing shall not be made when
this is not possible. The Court considers that
the exception referred to above will apply
only in objective situations which prevent
the prosecution service from recording the
hearing, as is the case here, where the pros-
ecution service was not equipped with audio
or audio/video equipment. The Court finds
that, in order to preclude a possible arbitrary
decision by the prosecuting authority and an
improper application of the provisions of the
law under challenge which govern the excep-
tion to the general rule that the suspect’s or
accused person’s hearing must be recorded
by audio or audio/video technical means, the
legislature expressly laid down the obligation
on the prosecuting authority to indicate spe-
cifically, in the suspect’s or accused person’s
statement, the reason why recording was



cel Mare" of M

are

Anale stiintifice ale Academiei Stefan cel Mare a MAI al Republicii Moldova
Scientific Annals of the Academy "Stef

the Republic of Moldova

)

tului, acesta are posibilitatea, pana la inchide-
rea procedurii de camera preliminard, sa soli-
cite inldturarea acestui mijloc de proba, potri-
vit art. 282 alin. (1) si alin. (4) lit. a) din Codul
de procedura penala. Avand in vedere aceste
aspecte, Curtea apreciaza ca dispozitiile art.
110 alin. (5) din Codul de procedura pena-
la nu contravin prevederilor constitutionale
ale art. 1 alin. (3). In speta dedusi judecitii,
Curtea observa ca, prin Adresa inregistrata
la Curtea Constitutionald cu nr. 12.179 din
9 decembrie 2016, Directia de Investigare a
Infractiunilor de Criminalitate Organizata
si Terorism (DIICOT) - Biroul teritorial Sa-
laj a comunicat faptul cd in Dosarul penal nr.
56/D/P/2014 s-a efectuat un numar de apro-
ximativ 150 de audieri de suspecti, inculpati
si martori, cu mentiunea ca aceste declaratii
nu au fost Inregistrate cu mijloace tehnice
audio sau audiovideo, intrucat Directia de
Investigare a Infractiunilor de Criminalita-
te Organizatd si Terorism - Biroul Teritori-
al Salaj nu a fost dotat cu astfel de mijloace.
Or, o atare situatie obiectivd se incadreaza
in mod evident iIn ipotezele de incidenta ale
dispozitiilor art. 110 alin. (5) din Codul de
procedurd penald referitoare la exceptia de la
regula Inregistrarii cu mijloace tehnice audio
sau audiovideo a audierii suspectului sau in-
culpatului.” [6].

Observdm deci ca legiuitorul roman a
ales o cale mai judicioasd prin faptul cd a acor-
dat organului de urmadrire penala libertatea
sd nu inregistreze audio si video actiunea de
audiere 1n cazurile cand din motive obiective,
aceste inregistrdri nu sunt posibile, derogare
de care legiuitorul national nu a tinut cont la
elaborarea legii de modificare a Codului de
procedurd penald.

Totusi, chiar daca legislatorul a de-
cis sa instituie regulile de inregistrare audio
si video a audierilor acest lucru nu permite
in nici un fel instantei de a nu audia in mod
repetat martorii sau partile vatamate in ca-
drul sedintei de judecata. Acest lucru este
conditionat de practicile CtEDO, care deriva
din continutul Conventiei Europene a Drep-
turilor Omului, care garanteazd fiecarei per-
soane in continutul art. 6 par. 1 ,,dreptul la un
proces echitabil”.

Spre exemplu In cauza Al-Khawaja si
Tahery c. Marii Britanii, unde primul recla-

84

not possible. Thus, the lack of or insufficient
reasoning for the impossibility of recording
may call into question the accuracy of the
statements made, with the consequence of
removing this evidence from the evidentiary
material as a whole. Even in the event of an
abusive application of the provisions of the
law at issue, it may be observed that, if the
failure to comply with the legal requirement
in question has caused harm to the accused,
he has the possibility, until the close of the
preliminary chamber proceedings, to request
the removal of that evidence, pursuant to
282nd article 1st paragraph, and 4th par-
agraph point a) of the Criminal Procedural
Code. In the light of those considerations, the
Court considers that the provisions of 110th
article 5th paragraph of the Code of Criminal
Procedure does not contravene the constitu-
tional provisions of 1st art. 3rd paragraph.
In the case at hand, the Court notes that, by
the address registered with the Constitution-
al Court under no. 12.179 of 9 December
2016, the Directorate for the Investigation of
Organized Crime and Terrorism (DIICOT) -
Territorial Office of Sdlaj communicated that
in Criminal Case no. 56/D/P/2014 a number
of approximately 150 interviews of suspects,
defendants and witnesses were conducted,
with the mention that these statements were
not recorded with audio or audio-video tech-
nical means, as the Directorate for the Inves-
tigation of Organized Crime and Terrorism -
Territorial Office Sdlaj was not equipped with
such means. Such an objective situation clear-
ly falls within the scope of 110th article 5th
paragpraph of the Criminal Code relating to
the exception from the rule of recording the
hearing of the suspect or accused person with
audio or audio-video technical means.” [6].

We therefore note that the Romani-
an legislator chose a more judicious path by
granting the prosecution body the freedom
not to record audio and video recordings of
the hearing in cases where, for objective rea-
sons, such recordings are not possible, a dero-
gation that the national legislator did not take
into account when drafting the law amending
the Criminal Procedural Code.

However, even if the legislator decid-
ed to establish rules for audio and video re-
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mant a invocat inechitatea procesului penal
impotriva sa, deoarece declaratiile uneia din
victime au fost citite juratilor - victima nu a
putut fi audiatd in instantd din cauza decesu-
lui, iar cel de-al doilea reclamant a invocat
inechitatea procesului sau pe motiv ca de-
claratiile unui martor au fost citite juratilor -
martorul nu a putut fi audiat in instanta din
cauza temerii pentru siguranta sa — Curtea a
analizat impactul declaratiilor martorilor ab-
senti In instantd, inclusiv cand aceste declara-
til constituie singura proba sau proba deter-
minantd (decisiva), asupra echitdtii procedu-
rilor impotriva reclamantilor. In acest sens,
Curtea Europeand a notat ca unul din princi-
piile de baza ale procesului penal este ca incul-
patul trebuie sd aiba posibilitatea efectiva de
a contesta probele impotriva sa. Acest prin-
cipiu cere nu doar ca inculpatul sa cunoas-
ca identitatea celor care-1 acuza ca sa poata
contesta probitatea si credibilitatea acestora,
ci ca inculpatul sd fie capabil sa testeze veri-
dicitatea si credibilitatea probelor aduse de
acuzatorii sai prin audierea acestora in pre-
zenta sa, fie la momentul prezentarii declara-
tiilor sau la o etapd ulterioara a procedurilor.
Astfel, dacd condamnarea inculpatului este
bazata doar sau in principal pe probele pre-
zentate de martori pe care apdrarea nu poa-
te sa-i audieze la nicio etapa a procedurilor,
drepturile sale de apdrare sunt restrictionate
in mod necorespunzator [8] . Ramane deci
a fi obligatoriu si in continuare de a fi citati
martorii si partile vatamate In instantele de
judecata pentru a fi audiati de cdtre complet,
cu acordarea posibilitatii inculpatului de a le
adresa acestora intrebdri, or acest lucru este
statuat de catre Curtea Europeana a caror ho-
tarari sunt obligatorii prin prisma art. 7 alin.
(8) a Codului de procedura penald al RM.
Acestea fiind enuntate, urmeaza sa tre-
cem la aspecte ce tin de tactica criminalisti-
ca, In partea ce tine de Inregistrarile audio si
video a actiunilor procesuale, venind in acest
sens cu un sir de recomandari.
,Complexitatea audierii reiese nu nu-
mai din faptul ca oponentul ofiterului de ur-
madrire penala este o persoana care, in unele
cazuri, nu doreste sa declare adevarul sau
care, In general, nu doreste sa dea declaratii.
Dar si de faptul ca in declaratiile depuse de
persoana, care conlucreaza si doreste sad co-
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cording of hearings, this in no way allows the
court not to repeatedly hear witnesses or in-
jured parties during the trial. This is condi-
tioned by the practice of the ECtHR, which
derives from the content of the European
Convention on Human Rights, which guaran-
tees every person in its 6th art. 1st par. ,the
right to a fair trial”.

For example in the case of Al-Khawaja
and Tahery v. Great Britain, where the first
applicant claimed unfairness of the criminal
proceedings against him because the state-
ments of one of the victims were read to the
jury - the victim could not be heard in court
due to death, and the second applicant al-
leged unfairness of his trial on the ground
that the statements of a witness were read
to the jury - the witness could not be heard
in court because of fear for his safety - the
Court considered the impact of the state-
ments of witnesses absent in court, including
when those statements constitute the sole or
decisive (decisive) evidence, on the fairness
of the proceedings against the applicants. In
this regard, the European Court noted that
one of the basic principles of the criminal
process is that the defendant must have an
effective opportunity to challenge the evi-
dence against him. This principle requires
not only that the accused know the identity
of those who accuse him in order to be able
to challenge their probity and credibility, but
that the accused be able to test the truthful-
ness and credibility of the evidence adduced
by his accusers by hearing them in his pres-
ence, either at the time of giving evidence
or at a later stage of the proceedings. Thus,
if the defendant’s conviction is based solely
or mainly on the evidence of witnesses whom
the defence cannot hear at any stage of the
proceedings, his defence rights are unduly re-
stricted [8] . It is therefore still obligatory to
summon witnesses and injured parties to the
courts to be heard by the full court, with the
possibility for the accused to ask them ques-
tions, as ruled by the European Court whose
judgments are binding under 7th article 8th
paragraph of the Criminal Procedure Code of
the Republic of Moldova.

Having said that, we will now move on
to issues related to forensic tactics, in terms
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munice tot despre ce cunoaste pot fi erori si
denaturdri, iluzii si fictiuni care trebuie con-
statate la timp pe parcursul audierii si luate in
calcul la aprecierea si utilizarea declaratiilor”
[9, p.97].

Autorul rus Semenov V. sustine ca apli-
carea Inregistrarii video, ca cea mai eficienta
modalitate de fixare, permite pastrarea con-
tinutului semantic, a intonatiei, a gesticulati-
ei, a mimicii, a stdrii emotionale a persoanei
audiate. In unele cazuri inregistrarea video
permite fixarea Intregului proces de aparitie
a declaratiilor, pe cand in procesul-verbal
de audiere se fixeazd doar rezultatele finale.
Chiar si tacerea, In unele cazuri, are impor-
tanta pentru ofiterul de urmarire penala. Mai
ales cand este fixat limbajul corporal al per-
soanei audiate ca reactie la perceptia vizuala a
informatiei [10, p.157-162].

Cu ajutorul inregistrarii audio putem
fixa nu numai rezultatul final (totalizare), dar
si intreaga desfdasurare a audierii cu care mai
apoi va aprecia legalitatea audierii. Creand
senzatia ,,prezentei in cadrul audierii”, repro-
ducerea inregistrarii audierii ne va permite sa
stabilim ce a declarat audiatul, dar si cum a
declarat, ce intrebari i s-au adresat, formula-
rea lor, ce procedee tactice a folosit ofiterul de
urmadrire penald sau procurorul si ce influenta
au avut ele asupra audiatului. La aceasta tre-
buie mentionat ca inregistrarea exclude ero-
rile la Intocmirea procesului-verbal si asigu-
ra plenitudinea si precizia fixarii. Continutul
declaratiilor se pastreaza in intregime, fara
abrevieri si completari care sunt inevitabile la
procesul-verbal clasic [12, p.196].

Totusi, legislatia procesual-penald in
vigoare nu stabileste un set de reguli clare de
care trebuie sa se conduca un ofiter de urma-
rire penald, procuror s.a. la aplicarea mijloa-
celor tehnice de inregistrare audio si video in
cadrul realizdrii actiunilor de urmarire penald,
si deci aceasta sarcina Ii revine criminalisticii.
Asadar pentru a asigura desfasurarea norma-
13 a actiunii de urmarire penald si atingerea
rezultatelor scontate, persoana responsabild
trebuie sd se ghideze in mod principal de re-
gulile impuse de tactica criminalistica.

In cazul in care ofiterul de urmarire pe-
nald a decis sd aplice inregistrarea video el
trebuie sd indeplineascd un cumul de actiuni,
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of audio and video recordings of trial pro-
ceedings, and in this regard we will make a
number of recommendations.

»The complexity of the hearing is not
only due to the fact that the opponent of the
prosecution officer is a person who, in some
cases, does not want to tell the truth or who,
in general, does not want to give statements.
But also from the fact that in the statements
submitted by the person, who cooperates
and wants to communicate everything about
what he knows, there may be errors and dis-
tortions, illusions and fictions that must be
found out in time during the hearing and tak-
en into account when assessing and using the
statements” [9, p.97].

The Russian author Semenov V. claims
that the application of video recording, as
the most effective way of fixation, allows to
preserve the semantic content, intonation,
gesticulation, mimicry, emotional state of
the listener. In some cases, video recording
allows the entire process of the appearance
of statements to be recorded, whereas only
the final results are recorded in the minutes
of the hearing. Even silence, in some cases, is
important for the prosecution officer. Espe-
cially when the body language of the person
heard is fixed as a reaction to the visual per-
ception of the information [10, p.157-162].

With the help of the audio recording
we can fix not only the final result (totaliza-
tion), but also the entire course of the hearing
with which we will later assess the legality of
the hearing. By creating the feeling of ,being
present at the hearing”, playing back the re-
cording of the hearing will allow us to estab-
lish what the auditee said, but also how he said
it, what questions were put to him, how they
were formulated, what tactical procedures
the prosecuting officer or prosecutor used
and what influence they had on the auditee.
It should be noted here that the recording ex-
cludes errors in the drafting of the record and
ensures the completeness and accuracy of the
record. The content of the statements is pre-
served in its entirety, without abbreviations
and additions which are unavoidable in the
classical transcript [12, p.196].

However, the current criminal proce-
dure legislation does not establish a set of
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in functie de etapa audierii:

1. luarea deciziei de aplicarea a mijloa-
celor tehnice de inregistrare video;

2. pregatirea catre audiere:

« solutionarea problemei referitoare la
participarea unui specialist in domeniul inre-
gistrdrilor video;

« elaborarea planului audierii, tinand
cont de prevederile legii si de necesitdtile ur-
maririi penale;

« pregatirea tehnicii, care constd in ale-
gerea mijlocului tehnic optimal, ce ar permi-
te solutionarea sarcinilor Inaintate, a opticii,
mijloacelor de iluminare, dispozitivului de
reproducere. Pregatirea purtdtorilor de infor-
matie de rezerva si altor accesorii;

« verificarea stdrii tehnice a mijloacelor,
dispozitivelor. Efectuarea unei inregistrari de
control; [18, p.122]

« pregdtirea Incaperii pentru efectuarea
inregistrarii video, pentru care este necesar
de prevazut sa nu fie dupa posibilitate zgo-
mot, sunet de telefon, deschideri de usi. Inci-
perea trebuie sa fie bine iluminata;

« pregatirea locurilor pentru participan-
tii la actiunea de urmarire penala respectiva si
instalarea camerei de inregistrat.

Inregistrarea video incepe imediat dupi
intrarea participantilor in birou. Anuntand
acestora despre actiunea de urmadrire penald,
ofiterul de urmarire penald comunica persoa-
nei audiate ca in cadrul audierii va fi aplicata
inregistrarea video [12, p.198].

3. efectuarea audierii:

« conectarea tehnicii.

» mentiunile ofiterului de urmadrire pe-
nald cu privire la efectuarea audierii - timpul,
locul, cadrul legal etc.;

« prezentarea participantilor;

« explicarea drepturilor si obligatiilor
persoanelor participante;

» mentionarea temeiului legal al aplica-
rii Inregistrarii video si conditiilor inregistra-
rii;

- mentionarea despre Intreruperile din
timpul inregistrarii, durata acestora, cauza.
Referitor la cauza de intrerupere a inregistra-
rii video, consideram ca ea trebuie sa fie una
impundtoare sau tactic argumentatd: pentru
schimbarea acumulatorului sau a purtdtoru-
lui de informatie, deplasarea dintr-un loc in
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clear rules to be followed by a criminal in-
vestigation officer, prosecutor, etc. when ap-
plying technical means of audio and video
recording in the context of criminal investi-
gation actions, and therefore this task falls to
forensic science. In order to ensure that the
prosecution proceeds normally and achieves
the desired results, the person in charge must
therefore be guided primarily by the rules of
forensic tactics.

If the prosecuting officer has decided
to apply video recording, he must carry out
a series of actions, depending on the stage of
the hearing:

1. taking the decision to apply technical
means of video recording;

2. preparing for the hearing:

« resolving the issue of the participation
of a video recording specialist;

» drawing up the hearing plan, taking
into account the provisions of the law and the
needs of the prosecution;

« preparation of the technique, which
consists of choosing the optimal technical
means, which would allow to solve the tasks
at hand, optics, lighting means, reproduction
device. Preparation of backup information
carriers and other accessories;

» checking the technical condition of
the means, devices. Making a control record-
ing; [18, p.122]

« Preparation of the room for video re-
cording, for which it is necessary to ensure
that there is no noise, telephone ringing,
doors opening. The room must be well lit;

« preparation of seats for the partici-
pants in the prosecution in question and in-
stallation of the recording camera.

The video recording starts immediately
after the participants enter the office. By in-
forming them about the prosecution action,
the prosecution officer informs the person
being interviewed that the video recording
will be applied during the hearing [12, p.198].

3. conducting the hearing:

» connecting the technique.

« the prosecution officer’s notes on the
conduct of the hearing - time, place, legal
framework, etc.;

« introduction of the participants;

» explaining the rights and obligations
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altul (in cazul verificarii declaratiilor la locul
infractiunii), iar in timpul deplasarii nu tre-
buie sa se efectueze actiuni ce au importanta
pentru urmarirea penald [5, p.138].

4. documentarea actiunii si incheierea
aplicarii mijloacelor tehnice:

« reluarea inregistrarilor efectuate, in
conditiile art. 115 alin.(3) CPP;

« documentarea scrisa a actiunii ( Intoc-
mirea procesului-verbal de audiere, respec-
tandu-se conditiile impuse de art. 260 si art.
261 CPP);

« includerea, dupa caz, a obiectiilor
participantilor la actiune sau includerea
mentiunii privind lipsa obiectiilor;

« anexarea la procesul-verbal a schitelor,
desenelor, mulajelor etc. daca acestea au fost
realizate pe parcursul audierii persoanei;

« Impachetarea si sigilarea suportului
informational care contine Inregistrarea au-
dio si video a actiunii, intr-un plic separat,
care va fi semnat de catre participantii la
actiunea de audiere;

« aplicarea mentiunii in procesul-verbal
de audiere privitoare la impachetarea si sigi-
larea suportului informational, cu indicarea
locului unde se pastreazd, in cazurile In care
acesta nu pastrat la dosar.

Aplicarea Inregistrdrii video in cadrul
audierii impune respectarea unor cerinte:

1. inregistrarea persoanelor participan-
te la audiere (de exemplu, banuit, invinuit,
parte vatamata, aparator, ofiter de urmarire
penald etc.) in timpul prezentdrii lor, la etapa
initiala, sa se efectueze prin intermediul unui
prim-plan;

2. inregistrarea audierii se efectueaza
astfel incat toti participantii la actiunea de ur-
marire penald sa fie permanent in cadru. Spe-
cialistul care efectueaza inregistrarea video
trebuie sa reuseasca sa Inregistreze fiecare
persoand, atat cea care adreseaza intrebarile,
cat si cea care raspunde, in plan general si in
prim-plan;

3.in momentul cand ofiterul de urmari-
re penald pune o intrebare persoanei audiate,
se recomanda ca persoana audiatd sa fie filma-
ta in prim-plan, in scopul Inregistrarii reactiei
la aceastd Intrebare (fixarea trasaturilor fetei,
gesturilor, mimicii, pronuntdrii cuvintelor
s.a. [9, p. 33D).
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of the participants;

» mentioning the legal basis for the
video recording and the conditions of the re-
cording;

« mention of interruptions during the
recording, their duration, cause. Regarding
the cause for interrupting the video record-
ing, we consider that it must be a compelling
or tactically reasoned one: for changing the
battery or the information carrier, moving
from one place to another (in case of verify-
ing statements at the crime scene), and during
the movement no actions that are important
for the prosecution must be carried out [5,
p.138].

4. documentation of the action and con-
clusion of the application of technical means:

« Replay of the recordings made, in ac-
cordance with 115th art. 3rd paragraph of
CPC;

« written recordin of the action (draft-
ing of the minutes of the hearing, respecting
the conditions imposed by 260th and 261st
art. of CPC);

« inclusion, where appropriate, of the
objections of the participants in the action or
inclusion of a mention of the absence of ob-
jections;

« annexing to the report sketches,
drawings, mouldings, etc. if they were made
during the person’s hearing;

» packing and sealing the information
support containing the audio and video re-
cording of the hearing in a separate envelope
to be signed by the participants in the hear-
ing;

» the packing and sealing of the infor-
mation support, indicating where it is kept, in
cases where it is not kept on file.

The application of video recording at
the hearing has certain requirements:

1. the recording of the persons partic-
ipating in the hearing (e.g. suspect, accused,
injured party, defence counsel, prosecuting
officer, etc.) during their presentation at the
initial stage should be done by means of a
foreground,;

2. the recording of the hearing is made
in such a way that all participants in the pros-
ecution are permanently in the frame. The
video recording specialist must be able to re-
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4. Vocea persoanei care efectueaza in-
registrarea video trebuie sda fie linistita si
fermd. Este necesar de a exclude din fraze
si propozitii, cuvintele suplimentare ,mai”,
,bii”. Intrebirile trebuie adresate clar si pe
scurt, discutand cu respect fata de persoana
care participa la actiunea de urmarire penald,
raspunsurile trebuie ascultate cu atentie [16,
p. 112].

Totodatd, pot fi utilizate in acelasi timp
mai multe camera de inregistrare audio si vi-
deo. In aceste situatii, camerele ar trebui si fie
fixe si sa aiba cateva pozitii presetate pentru
rotire panoramicd, inclinare si distanta foca-
13; una dintre pozitiile posibile trebuie pre-
setata ca preferintd. Aceasta permite persoa-
nei care opereaza echipamentul sa modifice
punctele vizualizate fara cea mai mica intre-
rupere a procedurilor instantei. Deschiderea
unghiului camerelor de focalizare ar trebui sa
fi e suficient de mare pentru a garanta faptul
ca fata, umerii si partea superioard a corpului
participantilor sunt vizibile in mod clar. Ar
trebui ca toti participantii sa se poatd misca si
intoarce catre alte persoane intr-un spatiu de
80 x 80 cm fara a disparea din cadru [7, p.19].

In cazul in care inscrierea declaratiilor
in procesul-verbal se efectueaza nu concomi-
tent cu audierea, insd numai dupa ce ofiterul
de urmadrire penala a ascultat relatarea liberd,
a adresat intrebarile de detaliu (de tipul: de
concretizare, verificare, precizare, completa-
re etc.), pe timpul intocmirii procesului-ver-
bal in Inregistrare este necesar de efectuat o
pauza (, Timpul... anegistrarea video se intre-
rupe pentru inscrierea declaratiilor in proce-
sul-verbal. Timpul... Inregistrarea video a fost
reluatd.”) [17p. 112].

,,La folosirea mijloacelor de inregistra-
re audio si video trebuie respectate anumite
conditii ce asigurd legalitatea administrarii
lor ca mijloc de proba, acestea fiind:

« respectarea cu strictete a prevederilor
legale si a regulilor criminalistice de aplicare
alor;

« procesul-verbal de audiere trebuie sa
contina referiri exacte, amanuntite si explica-
te cu privire la toate inregistrarile facute si la
conditiile exacte in care au fost realizate;

« cu toatd perfectiunea lor tehnicd, mij-
loacele de inregistrare nu pot servi pe deplin
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cord each person, both the questioner and the
respondent, in close-up and close-up;

3. when the prosecution officer asks a
question to the person being questioned, it
is recommended that the person being ques-
tioned be filmed in close-up in order to record
the reaction to the question (facial features,
gestures, facial expressions, pronunciation of
words, etc. [13, p. 33]).

4. The voice of the person making the
video recording should be quiet and steady.
Questions should be asked clearly and brief-
ly, speaking respectfully to the person partic-
ipating in the prosecution, answers should be
listened to carefully [16, p. 112].

At the same time, several audio and vid-
eo recording cameras can be used at the same
time. In these situations, the cameras should
be fixed and have several preset positions for
pan, tilt and focal length; one of the possible
positions should be preset as a preference.
This allows the person operating the equip-
ment to change the points viewed without
the slightest interruption to the court pro-
ceedings. The angle of the focusing cameras
should be wide enough to ensure that the face,
shoulders and upper body of the participants
are clearly visible. It should be possible for all
participants to move and turn towards other
people within an 80 x 80 cm space without
disappearing from the frame [7, p.19].

If the transcription of statements is
not made at the same time as the hearing,
but only after the prosecution officer has lis-
tened to the free account, asked questions of
detail (such as: clarification, verification, clar-
ification, completion, etc.), a pause must be
taken during the transcription of the record
(,Time... The video recording is interrupt-
ed for the transcription of statements. The
time... The video recording is resumed.”) [17,
p. 112].

»When using audio and video record-
ings, certain conditions must be observed to
ensure the legality of their administration as
evidence, namely:

« strict compliance with the legal pro-
visions and the forensic rules for their appli-
cation;

» the report of the hearing must contain
precise, detailed and explained references to
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la stabilirea adevarului decat in conditiile de
folosire a rezultatelor cu maxima competenta
si obiectivitate”[15, p.67].

Totodatd, legislatia procesual penald
prevede anumite particularitati, pe care per-
soana responsabila de realizarea audierii tre-
buie sa se ghideze la audierea banuitului/invi-
nuitului, astfel aceasta trebuie sa se conduca
de urmadtoarele:

a) il informeazda despre Inregistrarea
declaratiilor prin mijloace audio si video in
conditiile art. 115 CPP al RM,;

b) il identificd prin nume, prenume, pa-
tronimic, prin data, luna, anul silocul nasterii,
precizeaza cetdtenia, studiile, situatia milita-
rd, situatia familiald si persoanele pe care le
are la intretinere, ocupatia, domiciliul, pre-
cizeaza dacd acesta poseda limba in care se
desfasoarda procesul, dacda sufera de dezabi-
litate, daca dispune de titluri speciale, grade
de calificare si distinctii de stat, precum si alta
informatie necesara pentru identificarea per-
soanei lui In cauza respectiva,;

c) 1i explicd esenta banuirii, invinuirii si
dreptul la tacere si de a nu depune marturii in
defavoarea sa;

d) il intreaba daca acesta accepta sa de-
puna declaratii asupra banuielii sau invinuirii
care i se incrimineazi. In cazul in care binuitul,
invinuitul refuzd sa depuna declaratii, se face
o mentiune In acest sens in procesul-verbal al
audierii si actiunea procesuala se incheie.

e) dacad banuitul, Invinuitul accepta sa
depuna declaratii, persoana care efectueaza
audierea il Intreaba daca recunoaste banuiala
sau Invinuirea ce i se incrimineaza

f) propune de a oferi in scris explicatii
asupra acesteia, iar dacd banuitul, invinuitul
nu poate scrie sau refuzd sa scrie personal
declaratia, acest fapt se consemneaza in pro-
cesul-verbal de catre persoana care efectuea-
za audierea.

g) reproducerea partial sau totald a inre-
gistrarii audio si video, la finalizarea audierii
[4, art. 104 alin.(2)].

Legea mai prevede drept conditie obli-
gatorie ca audierea banuitului, invinuitului,
inculpatului nu poate Incepe cu citirea sau re-
amintirea declaratiilor pe care acesta le-a de-
pus anterior. Banuitul, invinuitul, inculpatul
nu poate prezenta sau citi o declaratie scrisa

90

all the recordings made and the exact condi-
tions under which they were made;

« for all their technical perfection, the
means of recording can only be of full use in
establishing the truth if the results are used
with the greatest competence and objectivi-
ty”[15, p.67].

At the same time, the criminal proce-
dure legislation provides for certain particu-
larities, which the person in charge of con-
ducting the hearing must be guided by when
hearing the suspect/defendant, so he/she
must be guided by the following:

a) inform him/her about the recording
of statements by audio and video means un-
der the conditions of 115th article of CPC of
the RM;

b) identify him/her by name, surname,
patronymic, date, month, year and place of
birth, specify his/her nationality, education,
military status, family status and dependants,
occupation, domicile, specify whether he/she
speaks the language of the trial, whether he/
she suffers from disability, whether he/she
has special titles, qualification degrees and
state distinctions, as well as any other infor-
mation necessary to identify the person in
the case;

c) explain to him the substance of the
suspicion, the accusation and the right to re-
main silent and not to testify against him;

d) ask him whether he agrees to give ev-
idence on the suspicion or accusation against
him. If the suspected or accused person re-
fuses to testify, a note to that effect shall be
made in the minutes of the hearing and the
proceedings shall be terminated;

e) if the suspected or accused person
agrees to testify, the person conducting the
hearing shall ask him or her whether he or she
admits the suspicion or charge against him or
her;

f) offer to provide a written explanation
for it, and if the suspect or accused person is
unable or refuses to write the statement in
person, this fact shall be recorded in the min-
utes by the person conducting the hearing.

g) partial or total reproduction of the
audio and video recording at the end of the
hearing [4, 104th art. 2nd paragraphl].

The law also stipulates as a mandato-
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mai Tnainte, insd poate utiliza notele sale asu-
pra amdnuntelor greu de memorizat. [4, art.
104 alin.(3)].

In cazurile de audiere a persoanelor in
calitate de martor in cadrul procesului penal,
persoanele responsabile de audiere se vor
conduce de urmatoarele particularitdti, pre-
vazute de Codul de procedura penald, care
urmeazd sd fie reflectate si in Inregistrdrile
video:

a) informarea martorului, Inainte de
inceperea audierii, de catre persoana res-
ponsabild, despre realizarea Inregistrarii
declaratiilor prin mijloace audio si video in
conditiile art. 115 CPP;

b) stabilirea identitdtii martorului ( nu-
mele, prenumele, domiciliul etc.);

c) explicarea drepturilor si obligatiilor
prevazute in art.90 si prevenirea asupra ras-
punderii ce o poarta in caz de refuz de a de-
pune declaratii, precum si pentru declaratii
mincinoase, facute cu buna stiintd si despre
aceasta se face mentiune in procesul-verbal al
audierii;

d) intrebarea martorului dacd este sot
sau ruda apropiata cu vreuna din parti si in
ce relatii se afld cu partile. In cazul in care se
dovedeste a fi sot sau rudd apropiatd a banu-
itului, Invinuitului, inculpatului, martorului 1
se explicd dreptul de a tacea si este intrebat
dacd acceptad sd faca declaratii;

e) aducerea la cunostinta a obiectu-
lui cauzei si propunerea de a declara despre
faptele si circumstantele pe care le cunoaste
si care se refera la cauza (aceasta reprezinta
etapa relatdrii libere a audierii);

f) adresarea intrebdrilor cu privire la
faptele si circumstantele care trebuie con-
statate in cauza, precum si in ce mod a luat
cunostintd de cele declarate. Aceasta etapa
presupune Inaintarea de catre persoana res-
ponsabild de audiere a unui set de intrebari
sau neclaritati asupra celor declarate de catre
martor, fiind incluse in procesul-verbal cu
adeverirea fiecdrui raspuns la intrebare prin
semnatura;

g) aducerea la cunostinta a dreptului de
a lua cunostinta ( vizualiza ) inregistrarile au-
dio si video a actiunii;

h) reproducerea partiald sau totala a
inregistrarii, cu consemnarea acestui fapt in
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ry condition that the hearing of the suspect,
accused or defendant may not begin with the
reading or rehearing of statements he/she
has previously made. The suspect, accused or
defendant may not present or read a written
statement beforehand, but may use his notes
on details that are difficult to memorise. [4,
104th art. 3rd paragraphl].

In cases of hearing persons as witnesses
in criminal proceedings, the persons respon-
sible for the hearing shall be guided by the
following particularities, provided for by the
Criminal Procedural Code, which shall also
be reflected in the video recordings:

a) informing the witness, before the
beginning of the hearing, by the person in
charge, about the making of the recording
of the statements by audio and video means
under the conditions of 115th article of the
CPC;

b) establishing the identity of the wit-
ness (name, surname, address, etc.);

c) explanation of the rights and obli-
gations provided for in 90th article and pre-
vention of liability in case of refusal to make
statements, as well as for false statements
made with good knowledge, and this shall be
mentioned in the minutes of the hearing;

d) questioning the witness as to whether
he is the spouse or close relative of any of the
parties and as to his relationship to the par-
ties. If the witness is found to be the spouse
or close relative of the suspect, accused or
defendant, the right to remain silent shall
be explained and the witness shall be asked
whether he or she agrees to make statements;

e) the subject matter of the case is made
known and the witness is asked to testify
about the facts and circumstances known to
him or her which relate to the case (this is the
free account stage of the hearing);

f) asking questions about the facts and
circumstances to be ascertained in the case,
and how he became aware of the facts and cir-
cumstances stated. This stage entails the sub-
mission by the person in charge of the hear-
ing of a set of questions or doubts on what the
witness has stated, which are included in the
report with the certification of each answer to
the question by signature;

g) the right to be informed of the right
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procesul-vebal;

Totodati, art. 115 alin.(2) a Codului de
procedura penala stabileste ca nu se admite
inregistrarea audio si video a unei parti din
audiere, precum si repetarea speciald pentru
inregistrare audio si video a declaratiilor deja
ficute. In mod subsecvent, alin.(6) al aceluiasi
articol stabileste o exceptie conform cdreia,
in cazul in care, din motive tehnice sau din
alte motive, Inregistrarea video nu este posi-
bild, despre aceasta se face mentiune in pro-
cesul-verbal al audierii, cu indicarea cauzei
imposibilitatii de inregistrare video a audierii.
In acest caz, audierea se desfisoari cu aplica-
rea Inregistrarii audio. Consideram ca aceasta
derogare de la regula principald nu este sus-
ceptibild de a imbunatati situatia, pentru ca
in continuare urmeaza sa fie intalnite acel set
de impedimente descrise anterior in prezenta
lucrare.

In final dorim si venim cu propriile pi-
reri referitoare la modificarile operate la Co-
dul de procedura penala prin Legea nr.245 din
31.07.2023, in partea ce tine de introducerea
obligativitdtii de inregistrare a declaratiilor
cu mijloace audio si video. Astfel, conside-
ram ca legiuitorul a urmarit scopuri nobile,
printre care s-ar enumera posibilitatea de a
,revedea/reasculta” declaratiile, reducerea
semnificativa sau chiar totald a situatiilor in
care persoanele isi schimbau declaratiile sau
invocau cd declaratiile incluse in procesul-
verbal nu le apartin, reducerea cazurilor de
inaintare a plangerilor calomnioase privind
aplicarea torturii sau a relelor tratamente in
cadrul actiunilor de audiere etc., insa aceste
schimbari s-au dovedit a fi mai mult nechib-
zuite, In sensul ca acestea genereazd un sir de
neclaritati si chiar greutati. Opinia noastra
este ca aceste modificari ar putea fi benefice,
insa la o etapa ulterioard, atunci cand nu vor
mai exista probleme de ordin logistic si teh-
nic In cadrul organelor de aplicare a normelor
de drept, si atunci cand se va pune un accent
mai mare pe aplicarea acestor mijloace, cu re-
alizarea anumitor cursuri de instruire specia-
lizate, desfasurate special pentru functionari
precum ofiteri de urmarire penala, procurori
etc., cei care nu au avut atributii functionale
directe de aplicare a mijloacelor tehnice pana
la aceasta etapa. La fel, ar fi o solutie regle-
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to view audio and video recordings of the ac-
tion;

h) partial or total reproduction of the
recording, with this fact being recorded in the
report;

At the same time, 115th article 2nd par-
agraph of the Criminal Procedural Code es-
tablishes that the audio and video recording
of a part of the hearing, as well as the special
repetition for audio and video recording of
statements already made, is not allowed. Sub-
sequently, 6th paragraph of the same article
establishes an exception according to which,
if for technical or other reasons video record-
ing is not possible, this shall be mentioned in
the minutes of the hearing, indicating the rea-
son for the impossibility of video recording
the hearing. In this case, the hearing shall be
conducted with the audio recording. We con-
sider that this derogation from the main rule
is not likely to improve the situation, because
the set of impediments described earlier in
this paper will still be encountered.

Finally, we would like to give our own
opinions on the amendments made to the
Code of Criminal Procedure by Law no.245
from 31.07.2023, in the part concerning the
introduction of the obligation to record state-
ments with audio and video means. Thus,
we believe that the legislator aimed at some
noble goals, including the possibility of ,re-
viewing/recalling” statements, a significant
or even total reduction in the number of cas-
es in which persons changed their statements
or claimed that the statements included in the
minutes did not belong to them, a reduction
in the number of cases of filing defamatory
complaints about torture or mistreatment
during hearings, etc., but these changes have
proved to be rather misguided, in the sense
that they generate a number of uncertainties
and even difficulties. Our view is that these
changes could be beneficial, but at a later
stage, when there are no longer logistical and
technical problems within law enforcement
bodies, and when there is a greater emphasis
on the application of these means, with cer-
tain specialised training courses being carried
out specifically for officials such as prosecu-
tion officers, prosecutors, etc., who have not
had direct functional responsibility for ap-
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mentarea exceptiei de aplicare a Inregistrarii
video si audio la audiere.

CONCLUZIIL.

Studiul asupra aspectelor teoretice si
practice privind inregistrarea audio si video a
audierii in cadrul procesului penal in Republi-
ca Moldova releva o serie de provocdri si di-
leme cu care se confrunta functionarii publici
care urmeaza sa aplice aceste mijloace tehni-
ce. Analiza detaliata a legislatiei relevante si
a practicilor curente evidentiazd ca, in ciuda
avantajelor evidente ale utilizarii inregistra-
rilor audio si video a audierilor in procesul
penal, existd dificultdti semnificative in pu-
nerea lor in aplicare. Una dintre principale-
le probleme fiind in insuficientele de ordin
tehnic, care afecteazd nemijlocit capacitatea
persoanelor responsabile de a aplica eficient
inregistrarile audio si video. Aceste obstaco-
le tehnice genereaza intarzieri si deci drept
consecinta perturbdri ale cursului normal a
procesului, cauzate uneori si de incapacita-
tea de a utiliza inregistrarile in mod cores-
punzitor. In plus, se constati ci modificirile
aduse recent Codului de procedurd penalad
in vederea aplicdrii inregistrarilor audio si
video in procesul penal presupun si noi pro-
vocari. Impedimentele de ordin tactic, cum
ar fi rezistenta partilor implicate si a marto-
rilor fata de aceastd tehnologie relative noua
din punct de vedere legislativ, precum si te-
merile privind protectia datelor personale si
confidentialitatea, aduc la suprafata dificultdti
semnificative in implementarea acestor mo-
dificari. In contextul imposibilititilor tehni-
ce actuale si a inoportunitatii modificarilor
legislative propuse, este esential sd se abor-
deze aceste probleme intr-un mod ponderat
si pragmatic. Solutiile ar trebui sd vizeze nu
numai imbunatatirea infrastructurii tehno-
logice, ci si instruirea personalului din cadrul
organelor de fortd pentru ca acestia sa poata
aplica corect mijloacele tehnice de inregistra-
re audio si video.

In concluzie, desi existd provociri sem-
nificative in implementarea Inregistrarilor
audio si video in procesul penal din Republi-
ca Moldova, o abordare echilibratd, care ia
in considerare atat aspectele tehnice, cat si
cele legislative si umane, poate contribui la o
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plying the technical means up to this stage.
Similarly, it would be a solution to regulate
the exception of the application of video and
audio recording at the hearing.

CONCLUSION.

The study on the theoretical and prac-
tical aspects of audio and video recording of
hearings in criminal proceedings in the Re-
public of Moldova reveals a number of chal-
lenges and difficulties faced by public officials
who are to apply these technical means. A de-
tailed analysis of the relevant legislation and
current practices highlights that, despite the
obvious advantages of using audio and video
recording of hearings in criminal proceed-
ings, there are significant difficulties in their
implementation. One of the main problems
lies in technical deficiencies, which directly
affect the ability of those responsible to ap-
ply audio and video recordings effectively.
These technical obstacles lead to delays and
therefore to disruptions in the normal course
of the trial, sometimes caused by the inabili-
ty to use the recordings properly. In addition,
it is noted that recent amendments to the
Criminal Procedural Code with a view to the
application of audio and video recordings in
criminal proceedings also present new chal-
lenges. Tactical impediments, such as resist-
ance from involved parties and witnesses to
this relatively new technology from a legisla-
tive point of view, as well as concerns about
the protection of personal data and privacy,
bring to the surface significant difficulties in
implementing these changes. Given the cur-
rent technical impossibilities and the untime-
liness of the proposed legislative changes, it
is essential to address these issues in a con-
sidered and pragmatic way. Solutions should
not only be aimed at improving the techno-
logical infrastructure, but also at training law
enforcement personnel in the correct appli-
cation of technical means of audio and video
recording.

In conclusion, although there are signif-
icant challenges in the implementation of au-
dio and video recording in criminal proceed-
ings in the Republic of Moldova, a balanced
approach, taking into account both technical,
legislative and human aspects, can contribute
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evolutie pozitiva in acest domeniu. Este im-
perativ ca deciziile luate sd fie fundamentate
pe o analiza cuprinzatoare a contextului spe-
cific national si sd fie orientate cdtre asigura-
rea unei justitii penale echitabile si eficiente.
Consideram drept oportune deci, mo-
dificarea si completarea art. 115 din Codul de
procedura penald, dupa cum urmeaza:

(1) La audierea banuitului, invinuitu-
lui, inculpatului, partii vatamate, a martori-
lor 1n alte conditii decit cele prevazute la art.
110%, la necesitate, se aplica de catre organul
de urmadrire penald ori instantd, Inregistrari
audio si video. Despre aplicarea Inregistrari-
lor audio si video se comunicd persoanei care
urmeaza sa fie audiatd inainte de inceperea
audierii.

(1') Necesitatea audierii persoane-
lor mentionate la alin.(1) va fi evaluatd de
catre persoana responsabila care realizea-
za actiunea procesuald, luandu-se in calcul
circumstantele cauzei precum personalitatea
persoanei ce urmeazd a fi audiate, complexi-
tatea cauzei, posibilitatea disparitiei sau sus-
tragerii acesteia de la proces sau altele.

to a positive development in this area. It is
imperative that decisions taken are based on
a comprehensive analysis of the specific na-
tional context and are oriented towards en-
suring fair and efficient criminal justice.

We therefore consider it appropriate
to modify and complete 115th article of the
Criminal Procedural Code as follows:

(1) When hearing the suspect, the ac-
cused, the defendant, the injured party, the
witnesses under conditions other than those
provided for in Article 110, if necessary, au-
dio and video recordings shall be applied by
the prosecution body or the court. The per-
son to be heard shall be informed about the
application of audio and video recordings be-
fore the hearing begins.

(1") The necessity of hearing the persons
referred to in 1st paragraph shall be assessed
by the responsible person conducting the pro-
ceedings, taking into account the circumstanc-
es of the case such as the personality of the
person to be heard, the complexity of the case,
the possibility of his or her disappearance or
evasion from the proceedings or others.
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Chiar dacd fenomenul pornografiei infanti-
le constituie in prezent un subiect de cercetare
pentru mai multe lucrdri stiintifice, totodatd nu
putem sd denotdm faptul cd subiectul prenotat a
fost tratat suficient.

De asemeneaq, putem afirma cd actualmente
nu existd o abordare corespunzdtoare a notiunii
de pornografie infantild.

Prin urmare, respectivul articol stiintific urmd-
reste clarificarea aspectelor mentionate supra.

Cuvinte-cheie: pornografie, exploatare sexua-
Ia, pornografie infantild.

Lately, the phenomenon of child pornography
has been the subject of research for several sci-
entific papers, but at the same time, we cannot
denote that the mentioned subject has been suf-
ficiently approached.

We can also state that so far there is not a
proper approach to the definition of child por-
nography.

Therefore, the respective scientific article aims
to clarify the aspects mentioned above.

Keywords: pornography, sexual exploitation,
child pornography.

INTRODUCERE.

Printre diferitele forme de exploatare
sexuald, pornografia infantila se distinge ca
una din cele mai periculoase si nocive. Con-
ceptul de pornografie infantila este definit de
protocolul mentionat ca ,orice reprezentare,
prin orice mijloace, a copiilor angajati intr-o
activitate sexuala explicita, reald ori simula-
ta, sau orice altd expunere a organelor sexu-
ale ale copiilor, in principal in scopuri sexua-
le”. Aceastd definitie pare a fi cea mai reusitd
dintre cele existente in literatura stiintificd,
deoarece contine referinte la o serie de ca-
racteristici cheie care permit de a le cataloga
ca elemente pornografice: imaginile sexuale
explicite, lipsa de valoare medicinald, stiinti-
fica, artisticd sau culturald, insulta moralitdtii
publice. Fenomenul are implicatii economice
si sociale adanci, afectand un numar foarte
mare de copii minori, care sunt supusi abuzu-
rilor sexuale si exploatérii. In aceastd ordine
de idei, pornografia infantild a devenit o pro-
blema grava care necesitd implementarea de
catre R. Moldova a unor masuri eficiente de
prevenire a acestui flagel social.
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INTRODUCTION.

Among the various forms of sexual ex-
ploitation, child pornography stands out as
one of the most dangerous and harmful. The
concept of child pornography is defined by
the mentioned protocol as “any representa-
tion, by any means, of children engaged in
an explicit, real or simulated sexual activity,
or any other exposure of the sexual organs of
children, mainly for sexual purposes”. This
definition seems to be the most successful of
the definitions existing in the scientific litera-
ture, as it contains references to a number of
key features that allow to categorize them as
pornographic elements: sexually explicit im-
ages, lack of medicinal, scientific, artistic or
cultural value, insult to public morality. The
phenomenon has deep economic and social
implications, affecting a very large number
of minor children who are subjected to sexual
abuse and exploitation. In this context, child
pornography has become a serious problem
that requires the implementation by the Re-
public of Moldova of effective measures to
prevent this social scourge.
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METODE SI MATERIALE APLICA-
TE.

In procesul studiului au fost aplicate
metodele: istoricd, analitica, a deductiei si a
sintezei.

Materialele utilizate sunt constituite
din publicatii ale savantilor, bazandu-se pe
legislatia nationala.

REZULTATE OBTINUTE $I DIS-
CUTIL

Etimologic cuvantul pornografie deriva
din limba greaca mopvoypaog / pornografos
avand sens de a scrie despre prostituate, fiind
la randul sau compus din mopvn /porné cu
sensul de prostituatd si mopvela — pornea-pros-
titutie, si ypaw /grdfé cu sensul de a picta, a
scrie, a descrie. Cuvantul grec mopvn /porné la
randul sdu provine dintr-un cuvant Indo-Eu-
ropean cu intelesul de a vinde, facand referire
directala faptul ca prostituatele pun in vanza-
re trupul lor. Nu existd o data precisd despre
aparitia cuvantului in Grecia, se stie doar ca
cuvantul pornografie era utilizat in anii 1800
in limbajul francez. Treptat a fost utilizat si
in alte limbi, cum ar fi cea englezd in 1857, in
New Orleans in 1842.

Am putea spune cd pornografia exista
incad de la inceputul omenirii. Reprezentarile
de naturd sexuala, precum figurinele Venus
si desenele pe piatrd existau incd din tim-
puri preistorice [1, p.195]. Dar 1n acea epocd
intentia acestor reprezentdri nu era sa excite
sexual, ci sa ceara fertilitate si recolte bune.

In India existd temple hinduse clidite in
urma cu mai mult de 2500 de ani, cu sculpturi
si decoratiuni ce prezintd perechi in timpul
copulirii. In China au fost descoperite desene
si gravuri din epoca dinastiei Chin cu repre-
zentiri ale actului sexual. In ruinele cetitilor
grecesti s-au descoperit cani cu desene expli-
cite a actului sexual, de asemenea texte si alte
obiecte cu caracter erotic.

Insd conceptul de pornografie inteles
astazi nu a existat pana in Epoca Victoriana.
De exemplu, pictura francezului impresio-
nist Edouard Manet, intitulatd Olympia, era
0 poza nuda a unei curtezane franceze, lite-
ralmente ,,0 pozi de prostituatid”. In cele din
urmad, legislatia sec. XIX a interzis publica-
rea si raspandirea anumitor scrieri si imagini
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APPLIED METHODS AND MATE-
RIALS.

In the process of the study, the follow-
ing methods were applied: historical, analyti-
cal, deduction, synthesis.

The materials used are the publications
of scientists in the field, as well as the national
legislation.

RESULTS OBTAINED AND DIS-
CUSSIONS.

Etymologically the word pornography
derives from the Greek mopvoypdagog/ por-
nografos meaning to write about prostitutes,
being in turn composed of moépvn /pdrné
meaning prostitute and mopvela meaning
prostitution, and ypd@w /grafé meaning to
paint, write, describe. The Greek word mopvn/
porné in turn comes from an Indo-Europe-
an word meaning to sell, referring directly
to the fact that prostitutes sell their bodies.
There is no precise date about the appear-
ance of the word in Greece, it is only known
that the word pornography was used in the
1800s in French. It was gradually used in oth-
er languages such as English in 1857, in New
Orleans in 1842.

We could say that pornography has
been around since the beginning of mankind.
Representations of a sexual nature, such as
Venus figurines and stone drawings, have ex-
isted since prehistoric times [1, p.195]. But
in that age the intention of these representa-
tions was not to arouse sexually, but to de-
mand fertility and good harvests.

In India there are Hindu temples built
more than 2500 years ago, with sculptures
and decorations depicting pairs during cop-
ulation. Drawings and engravings from the
Chin Dynasty era with depictions of sexual
intercourse have been discovered in China. In
the ruins of the Greek fortresses were found
mugs with explicit drawings of the sexual act,
also texts and other objects of erotic nature.

However, the concept of pornogra-
phy understood today did not exist until the
Victorian era. For example, the painting of
French Impressionist Edouard Manet enti-
tled Olympia, was a nude picture of a French
courtesan, literally “a picture of a prostitute”.
Finally, the 19th century legislation prohib-
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considerate pornografice si a dispus distruge-
rea In masd a acestora; cu toate acestea, po-
sedarea In privat si vizualizarea nu constituia
infractiune decat mai apoi [2, p.14].

In anul 1860, cand se efectuau sipituri
arheologice pe scara larga la Pompeii, au fost
descoperite obiecte de arta cu caracter erotic,
acestea fiind atat de socante, au fost ascunse
de vazul lumii. Acces la ele aveau doar oame-
nii de stiintd. Obiectele mobile au fost trans-
portate la Muzeul Secret din Napoli, iar ceea
ce nu a putut fi transportat a fost acoperit si
ingradit pentru a nu corupe susceptibilitatea
femeilor, a copiilor si a claselor muncitoare.

Aparitia crestinismului a transformat
manifestdrile grafice ale sexualitdtii Intr-un
tabu, dar fara ca aceasta sd dispara cu totul.
Ele au reaparut in timpul Renasterii sub o
forma deschisd sau disimulata. Sculptura lui
Bernini reprezentand-o pe Tereza de Avila o
infdtiseazd pe aceasta intr-o pozitie pe care
multi o interpreteazi ca un extaz orgasmic. In
concret, extazul mistic se considerd echiva-
lentul spiritual al orgasmului fizic.

Am putea spune ca fenomenul porno-
grafic s-a manifestat in distincte domenii, nu
doar iIn artd, ci si In literatura. De exemplu,
Fanny Hill (1748) este considerata ,prima
prozd originala engleza pornografica si prima
pornografie care imbracd forma unui roman”
[3, p.45]. Este un roman erotic de John Cle-
land publicat pentru prima datd in Anglia sub
titlul original Memoirs of a Woman of Pleasure
[4]. Aceasta este una dintre cele mai interzise
carti din istorie, autorii acesteia fiind acuzati
de ,coruperea supusilor regelui”. Prima lege
care incrimina pornografia a fost Actul Pu-
blicatiilor Obscene din 1857. Documentul se
aplica Marii Britanii si Irlandei si a calificat
vdnzarea materialului obscen drept infracti-
une statutara, dand instantelor puterea de a
confisca si distruge materialele ofensatoare.
Actul nu se aplica Scotiei, unde se mai aplica
common law, cu toate acestea el nu a definit
expres termenul de ,,obscen”, lasand determi-
narea acestuia la discretia fiecarui stat. Ante-
rior Actului, publicarea materialului obscen a
fost tratatd ca un delict de drept comun, ceea
ce facea dificil de a judeca autorii si editorii
chiar si in cazul in care materialul a fost in
mod clar catalogat ca pornografie.

98

ited the publication and dissemination of
certain writings and images considered por-
nographic and ordered their mass destruc-
tion, however private possession and viewing
did not constitute a crime until later [2, p.14].

In 1860, when large-scale archaeologi-
cal excavations were carried out at Pompeii,
erotic art objects were discovered, which
were so shocking, they were hidden from the
world, with only scientists having access to
them. The movable objects were transported
to the Secret Museum in Naples, and what
could not be transported was covered and
fenced in order not to corrupt the susceptibil-
ity of women, children and working classes.

The emergence of Christianity has
turned the graphic manifestations of sexu-
ality into a taboo, but without its disappear-
ance altogether. They reappeared during the
Renaissance in an open or disguised form.
Bernini’s sculpture of Teresa of Avila depicts
her in a position that many interpret as an or-
gasmic ecstasy. Specifically, mystical ecstasy
is considered the spiritual equivalent of phys-
ical orgasm.

We could say that the pornograph-
ic phenomenon manifested itself in distinct
fields, not only art but also in literature, such
as Fanny Hill (1748) is considered “the first
original English pornographic prose and
the first pornography that takes the form
of a novel” [3, p. 45]. It is an erotic novel by
John Cleland first published in England un-
der the original title Memoirs of a Woman of
Pleasure. [4]. This is one of the most banned
books in history, its authors being accused of
“corrupting the king’s subjects”. The first law
criminalizing pornography was the Obscene
Publications Act of 1857. The Act applied to
Great Britain and Ireland, qualified the sale
of obscene material as a statutory offence,
giving the courts the power to confiscate and
destroy offensive material. The Act does not
apply to Scotland, where common law still
applies, however the Act did not expressly
define the term “obscene”, leaving its deter-
mination to the discretion of each state. Prior
to the Act, the publication of obscene materi-
al was treated as a common law offense, mak-
ing it difficult to judge authors and publishers
even if the material was clearly intended for
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Atitudinea Victorienilor, ca pornogra-
fia era doar pentru cei selecti, poate fi vdzu-
ta in textul testului lui Hicklin, generat de un
caz din 1868 unde se intreabad , dacd tendinta
materiei percepute ca obscenitate este de a
corupe si a corupe pe cei ale caror minti sunt
deschise la astfel de influente imorale, si in a
cdror maini o publicatie de acest fel poate ca-
dea”. In ciuda faptului de suprimare a acesto-
ra, imagini cu scene erotice existau mereu in
istorie.

Pornografia, asa cum este cunoscutd
in ziua de azi, s-a ivit odata cu aparitia foto-
grafiei. Peste putin timp, dupa ce Daguerre a
inventat dagherotipia, se ficeau deja primele
fotografii de nuduri si de perechi in momen-
tul actului sexual. In Marea Britanie existi o
fotografie facutd in jurul anului 1890, care
arata o femeie facand felatie unui barbat, ceea
ce ar fi prima fotografie pornografica dintr-o
tard anglo-saxona. Inventarea cinematogra-
fului a madrit producerea pornografiei, mai
ales dupi al Doilea Rizboi Mondial. In Statele
Unitele asa-numita revolutie sexuald a anilor
60 a permis ca tema sexualitdtii sa se discute
mai deschis. O consecinta indirectd a acestor
schimbari sociale a fost cresterea productiei
grafice a materialului cu continut erotic. Pri-
mii care au filmat un film pornografic au fost
Eugene Pirou si Albert Kirchner. Filmul Le
Coucher de la Mariée din 1896 a ardtat scena
de striptease a actritei Louise Willy. Filmul a
initiat un gen nou riscant de pelicule franceze
care arata femei dezbriacindu-se. Ca urmare,
alti producdtori au realizat profitabilitatea
acestui gen de filme.

Filmele sexual explicite In curand au
fost caracterizate ca obscene si raspandite ile-
gal. Incepand cu anii 1920, filmele erau pro-
duse in mod clandestin de amatori, in special
in Statele Unite ale Americii si in Franta. Pro-
curarea si distribuirea filmelor pornografice
era riscantd, astfel distributia era strict priva-
ta. Danemarca a fost prima tard care a legalizat
pornografia in 1969, care a dus la o explozie
a productiei comerciale pornografice. Aceasta
insa a continuat sa fie interzisa in alte tdri, din
care cauzd era adusa ca contrabanda si vandu-
ta ,sub tejghea” sau uneori difuzata in cluburi
cinematografice ,doar pentru membri”.

Initial in materialele pornografice erau
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pornography.

The Victorian attitude that pornogra-
phy was only for the select can be seen in the
text of Hicklin’s test, generated by a case in
1868 where he wonders “whether the ten-
dency of matter perceived as obscenity is to
corrupt and corrupt those whose minds are
open to such immoral influences, and into
whose hands a publication of this kind may
fall”. Despite the fact of suppressing them,
images of erotic scenes always existed in his-
tory.

Pornography, as it is known today,
appeared with the apparition of photogra-
phy. Shortly after Daguerre invented the da-
guerreotype, the first nude photos and the first
pair photos were already taken at the time of
sexual intercourse. In the UK there is a pho-
tograph taken around 1890 which shows a
woman giving fellatio to a man, which would
be the first pornographic photograph from an
Anglo-Saxon country. The invention of cine-
ma increased the production of pornography,
especially after World War II, in the United
States, the so-called sexual revolution of the
1960s allowed the topic of sexuality to be dis-
cussed more openly. An indirect consequence
of these social changes was the increase in
graphic production of erotic material. The
first to film a pornographic film were Eugene
Pirou and Albert Kirchner. The 1896 film Le
Coucher de la Mariée showed the actress Lou-
ise Willy’s striptease scene. Pirou’s film initi-
ated a risky new genre of French films show-
ing women undressing, as a result of which
other filmmakers realized the profitability of
this genre of films.

Sexually explicit films were soon
dubbed obscene and spread illegally. Since
the 1920s, films have been produced clandes-
tinely by amateurs, especially in the United
States and France. Procuring and distribut-
ing pornographic films was risky, so distri-
bution was strictly private. Denmark was the
first country to legalize pornography in 1969,
which led to an explosion of commercial por-
nography production. However, it continued
to be banned in other countries, because of
which it was smuggled and sold “under the
counter” or sometimes broadcast in movie
clubs “for members only”.
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prezentate persoane adulte, cu timpul insa
industria pornografica s-a extins asupra altor
categorii de persoane de varstd frageda, adica
copii.

Prin pornografie infantild se intelege
orice reprezentare, prin orice mijloc, a unui
copil care este implicat Intr-o activitate sexu-
al explicita, reala sau simulata, sau orice re-
prezentare a organelor sexuale ale unui copil,
in primul rand cu scop sexual.

O abordare mai recentd a notiunii este
utilizarea termenului ,imagini ce reflectd
abuz sexual asupra copilului”, care este echi-
valentul termenului ,pornografie infantila”,
insa reflecta mai amplu continutul si natura
fenomenului. In plus, cuvantul ,pornogra-
fie” implicd elementul de consimtamant din
partea copilului si permite infractorilor si po-
tentialilor abuzatori sd minimizeze gravitatea
actiunilor comise de catre ei atunci cand ac-
ceseaza si vizualizeaza asemenea imagini [5].

Potrivit Protocolului facultativ la Con-
ventia cu privire la drepturile copilului, por-
nografia infantild este definita ca ,orice re-
prezentare, prin orice mijloace, a copiilor
angajati Intr-o activitate sexuala explicitd,
reala ori simulatd, sau orice alta expunere a
organelor sexuale ale copiilor, in principal in
scopuri sexuale” [6].

O alta notiune a pornografiei infantile o
gdsim in Conventia Consiliului Europei pen-
tru protectia copiilor impotriva exploatarii
sexuale si a abuzurilor sexual: ,orice materi-
al care prezintd, in maniera vizuala, un copil
care desfdsoara un comportament sexual ex-
plicit, real sau simulat, sau orice reprezentare
a organelor sexuale ale unui copil, in mod spe-
cial In scopuri sexuale”. Art.20 al Conventiei
(Infractiuni referitoare la pornografia infan-
tila) specifica actiunile pentru care infractorii
urmeaza a fi trasi la raspundere:

- productia de pornografie infantild;

- oferirea sau punerea la dispozitie a
pornografiei infantile;

— distribuirea sau transmiterea porno-
grafiei infantile;

- procurarea de pornografie infantila
pentru sine sau pentru altul;

- detinerea de pornografie infantild;

- obtinerea accesului cu buna stiintd,
prin intermediul tehnologiilor informationa-

Initially, adult people were featured
in pornography, but over time the pornogra-
phy industry has extended to other categories
of young people, namely children.

By child pornography is meant any rep-
resentation, by any means, of a child who
is involved in an explicit, real or simulated
sexual activity, or any representation of the
sexual organs of a child, primarily for sexual
purposes.

A more recent approach to the notion
is the use of the term “images reflecting child
sexual abuse”, which is equivalent to the term
“child pornography”, but more broadly reflects
the content and nature of the phenomenon. In
addition, the word “pornography” implies the
element of consent on the part of the child and
allows offenders and potential abusers to min-
imize the severity of their actions when access-
ing and viewing such images [5].

According to the Optional Protocol to
the Convention on the Rights of the Child,
child pornography is defined as “any rep-
resentation, by any means, of children engaged
in an explicit, real or simulated sexual activity,
or any other exposure of the sexual organs of
children, mainly for sexual purposes” [6].

Another notion of child pornography is
found in the Council of Europe Convention
for the Protection of Children against Sexual
Exploitation and Sexual Abuse “any material
that visually depicts a child engaging in sex-
ually explicit, real or simulated behavior, or
any representation of the sexual organs of a
child, especially for sexual purposes”. Article
20 of the Convention (Offences relating to
child pornography) specifies the actions for
which offenders are to be held liable:

- production of child pornography;

- offering or making available child
pornographys;

- distribution or transmission of child
pornography;

- procuring child pornography for one-
self or for someone else;

- possession of child pornography;

- knowingly gaining access, through in-
formation and communication technologies,
to child pornography.

Pornographic production can be classi-
fied into 2 types:
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le sia comunicatiilor, la pornografia infantila.

Productia pornograficd poate fi clasifi-
catd in 2 tipuri:

pornografie deghizata/voalata, care nu
reprezintd relatiile sexuale in formd deschisa,
dar sunt folosite imagini/reprezentari ale co-
piilor dezbrdcati;

pornografia de tip deschis/nevoalata,
care contine efectiv prezentarea imaginilor
cu copii, implicati nemijlocit in relatii sexuale.

Desi Conventia Consiliului Europei
pentru protectia copilului impotriva exploa-
tarii sexuale si a abuzurilor sexuale recunoaste
ambele tipuri de pornografie ca fiind incrimi-
natorii, legislatiile nationale ignora pornogra-
fia voalata, iar in unele legislatii Codul penal
nu contine un articol separat privind infracti-
uni referitoare la pornografia infantila.

Industria pornograficd este un impe-
riu complex de manipulare a copiilor, facand
abuz de particularitatile de varstd ale acestora
si exploatand astfel sexual copii. Ei sunt ma-
nipulati fie prin intermediul altor copii, fie
prin concursul adultilor, fie folositi direct in
producerea pornografiei, fie cd imaginile sunt
produse fara stirea copilului in timpul exploa-
tarii sexuale a acestuia. Imaginile sunt apoi
distribuite, comercializate sau devin obiectul
schimbului intre diferiti utilizatori de produc-
tie pornograficd. Consumatorii de productie
pornografica trebuie considerati de asemenea
persoane care exploateazi copii. In primul
rand, anume ei sunt acei care genereaza cere-
rea de imagini ce reflectd abuz sexual asupra
copiilor. In al doilea rand, ei stimuleazi pro-
ductia de materiale cu caracter pornografic la
care sunt exploatati in mod direct copii. In al
treilea rand, producdtorii de pornografie de
obicei utilizeaza produsele lor pentru a con-
strange copiii reprezentati in materialele por-
nografice fie prin santaj, fie prin manipulare.

In sfarsit, imaginile pornografice cu co-
pii sunt utilizate pentru a obtine excitarea si
satisfactia sexuald a utilizatorului sau poseso-
rului unui asemenea material.

Dar imaginile ce reflecta abuz asupra co-
piilor mai sunt utilizate pentru demonstrarea
si ulterior acceptarea unui anumit comporta-
ment sexual prin care se incearcd a crea con-
vingerea cd asemenea tip de comportament
este unul firesc (de exemplu, a mentine relatii
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disguised/ veiled pornography - which
does not represent open sexual relations, but
images/ representations of naked children
are used;

open/ unveiled pornography - which
actually contains the presentation of images
of children, directly involved in sexual rela-
tions.

Although the Council of Europe Con-
vention for the Protection of the Child
against Sexual Exploitation and Sexual Abuse
recognizes both types of pornography as in-
criminating, national laws ignore veiled por-
nography, and in some legislations the Crim-
inal Code does not contain a separate article
on offences relating to child pornography.

The pornography industry is a complex
empire of manipulating children, abusing of
their age peculiarities and thus sexually ex-
ploiting children. They are manipulated ei-
ther through other children or even through
the competition of adults and used either di-
rectly in the production of pornography or
the images are produced without the child’s
knowledge during his/ her sexual exploita-
tion. The images are then distributed, mar-
keted or become the object of exchange be-
tween different pornographic production
users. Consumers of pornographic produc-
tion should also be considered persons who
exploit children. First of all, they are the ones
who generate the demand for images that re-
flect child sexual abuse. Second, they stimu-
late the production of pornographic material
where children are directly exploited. Third,
pornography producers typically use their
products to coerce children represented in
pornography either by blackmail or manipu-
lation.

Finally, child pornographic images are
used to achieve the sexual arousal and satis-
faction of the user or possessor of such ma-
terial.

But images reflecting child abuse are
also used to demonstrate and subsequent-
ly accept a certain sexual behavior that at-
tempts to create the belief that such behav-
ior is a natural one (for example, maintaining
sexual relations with a child “is normal”), to
establish a relationship of trust with other
persons interested in the exploitation of chil-
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sexuale cu un copil ,,este normal”), pentru sta-
bilirea unei relatii de incredere cu alte persoa-
ne, interesate in exploatarea copiilor, pentru
accesul in cluburile/localurile private si pen-
tru avantaje financiare. Cei mai vulnerabili
la pornografia infantila sunt copiii strazii sau
copiii ce-si petrec majoritatea timpului liber
in strada. Acestia constituie o categorie din-
tre cele mai expuse implicarii in prostitutie si
traficului de copii. Grav este faptul ca acesti
copii ajung mult mai greu In vizorul institutii-
lor autorizate pentru protectia si asistenta lor.

Dezvoltarea tehnologiilor informatio-
nale si evolutia Internetului creeaza noi po-
sibilitati comerciale de exploatare a copiilor
de catre amatorii de pornografie, contribuind
de asemenea la dezvoltarea retelelor de dis-
tribuire a pornografiei infantile. In conditiile
zilei de azi, materialul care contine pornogra-
fie infantila se produce si se raspandeste prin
intermediul tehnologiilor informationale si a
retelei de Internet cu o viteza uluitoare si in
spatii virtuale de necuprins. Posesorii de ima-
gini cu pornografie infantila utilizeaza Inter-
netul pentru a face schimb de fisiere, pentru a
le accesa pe grupuri de schimb de stiri, pentru
a avea acces si comunica in sistemele ,,De la
egal la egal”. Ei folosesc si alte tehnologii, din
cele mai noi si mai performante, care permit
si faciliteaza schimbul si comercializarea por-
nografiei infantile.

Mai recent, abuzatorii/ exploatatorii de
copii utilizeaza telefoanele mobile si comuni-
cd activ in chat-uri/ retele de socializare, alte
spatii de comunicare prin Internet cu scopul
de a face cunostinta si a recruta copii, iar ul-
terior a-i exploata, ceea ce reprezinta un risc
deosebit de sporit pentru copiii utilizatori
permanenti de tehnologii informationale.

Exploatarea sexuald comerciald a copii-
lor (ESCC) este una din cele mai grave forme
de abuz asupra copiilor, cu consecinte dintre
cele mai severe asupra sandtatii fizice, psiho-
logice, morale a micului cetatean, este o incal-
care grava a drepturilor si libertatilor omului,
inclusiv ale copilului. Fenomenul a cunoscut in
lumea intreaga o evolutie neasteptatd in ulti-
mul deceniu, ajungand In atentia celor mai in-
alte foruri internationale. Extinderea lui verti-
ginoasd mai pe toate meridianele se datoreaza
inclusiv unor realizari notorii ale tehnologiilor

dren, for access to private clubs/ premises
and for financial benefits. The most vulner-
able to child pornography are street children
or children who spend most of their free time
in the street. They constitute one of the most
exposed categories to involvement in prosti-
tution and child trafficking. It is serious that
these children find it much harder to get in
the sight of the institutions authorized for
their protection and assistance.

The development of information tech-
nologies and the evolution of the Internet
create new commercial possibilities for the
exploitation of children by pornography
enthusiasts, also contributing to the devel-
opment of child pornography distribution
networks. In today’s conditions, the materi-
al containing child pornography is produced
and spread through information technologies
and the Internet network at an astounding
speed and in incomprehensible virtual spac-
es. Possessors of images of child pornography
use the Internet to exchange files, access them
on newsgroups, access and communicate in
“Peer to Peer” systems. They also use oth-
er technologies, of the newest and most ad-
vanced, that allow and facilitate the exchange
and marketing of child pornography.

More recently, child abusers/ exploit-
ers use mobile phones and actively communi-
cate in chats/ social networks, other Internet
communication spaces in order to meet and
recruit children, and subsequently exploit
them, which is a particularly high risk for
children who are permanent users of infor-
mation technologies.

Commercial sexual exploitation of chil-
dren (CSECQC) is one of the most serious forms
of child abuse, with the most severe conse-
quences on the physical, psychological, moral
health of the little citizen, it is a serious vio-
lation of human rights and freedoms, includ-
ing the child’s. The phenomenon has experi-
enced an unexpected evolution worldwide in
the last decade, reaching the attention of the
highest international fora. Its rapid expan-
sion on all meridians is also due to notorious
achievements of information technologies in
recent times [6].

In a general sense, commercial sexu-
al exploitation of children is considered any
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informationale din ultimul timp [6].

In sens general, exploatarea sexuald co-
merciald a copiilor se considera orice actiune
criminald cu caracter sexual, care umileste co-
piii si prezinta pericol integritatii lor fizice si
psiho-sociale. Desi latent, acest fenomen ca-
pata in ultimele doua decenii tot mai evident
dimensiuni globale, devenind un subiect de
dezbateri la cele mai Inalte foruri internatio-
nale. Institutii guvernamentale, dar si societa-
tea civila depun eforturi considerabile pentru
a preveni si combate exploatarea sexuala a
copiilor In scopuri comerciale. Astfel au fost
adoptate legi, au fost creare planuri nationale
de actiuni si strategii de combatere a fenome-
nului. Asadar, participantii la Primul Congres
Mondial impotriva exploatarii sexuale co-
merciale a copiilor (Stockholm, 1996), repre-
zentand guvernele a 122 de tari, s-au angajat
intr-un parteneriat global impotriva acestui
flagel. Congresul Mondial a adoptat Declaratia
si un Plan de Actiune menit sd sustina protec-
tia copiilor si traducerea in viata a Conventiei
Natiunilor Unite privind drepturile copilului
(CDC), a altor instrumente relevante axate pe
actiunea de diminuare/stopare a exploatarii
sexuale a copiilor In scopuri comerciale in in-
treaga lume. Anume n Declaratia si Planul de
Actiune privind combaterea exploatarii sexua-
le a copiilor, adoptate la Congres, gasim noti-
unea exploatarea sexuala comerciala a copiilor
(ESCC) ca fiind o incélcare grava a drepturilor
copilului. ,ESCC include abuzul sexual sau ex-
ploatarea copilului de catre un matur in schim-
bul de bani sau in natura, de cdtre un alt copil
sau o altid persoani”. In sensul acestor instru-
mente ale CDC, copilul este tratat ca obiect se-
xual si obiect de vanzare. ESCC este o forma
de constrangere si violentd asupra copiilor si
mai este consideratd o forma contemporand a
sclaviei si muncii fortate.

Printre formele mai raspandite ale
ESCC, adesea strans legate intre ele, se nu-
mara:

« implicarea copiilor in prostitutie;

» pornografia infantild/imagini ce re-
flecta abuz sexual asupra copiilor;

« traficul de copii in scopul exploatarii
sexuale;

« turismul sexual,;

« (In unele cazuri) cdsatoriile timpurii.

criminal action of a sexual nature, which hu-
miliates children and poses a danger to their
physical and psycho-social integrity. Al-
though latent, this phenomenon has become
more and more global in the last two decades,
becoming a subject of debate at the highest
international fora. Government institutions,
but also civil society are making considerable
efforts to prevent and combat the sexual ex-
ploitation of children for commercial purpos-
es. Thus, laws were adopted, national action
plans and strategies to combat the phenome-
non were created. Therefore, participants in
the First World Congress against Commercial
Sexual Exploitation of Children (Stockholm,
1996,), representing the governments of 122
countries, committed themselves to a global
partnership against this scourge. The World
Congress adopted the Declaration and an Ac-
tion Plan aimed at supporting the protection
of children and the translation into life of the
United Nations Convention on the Rights of
the Child (UNCRC), other relevant instru-
ments focused on action to reduce/ stop the
commercial sexual exploitation of children
worldwide. It is in the Congressional Dec-
laration and Action Plan on Combating the
Sexual Exploitation of Children that we find
the notion of commercial sexual exploitation
of children (CSEC) to be a serious violation of
children’s rights. “The CSEC includes sexual
abuse or exploitation of a child by an adult in
exchange for money or in kind, by another
child or another person”. For the purposes
of these UNCRC tools, the child is treated as
a sexual object and object of sale. CSEC is a
form of coercion and violence against chil-
dren and is also considered a contemporary
form of slavery and forced labour.

Among the more widespread forms of
CSEC, often closely related, are:

» involving children in prostitution;

» child pornography/ images reflecting
child sexual abuse;

« trafficking in children for the purpose
of sexual exploitation;

« sex tourism,;

« (in some cases) early marriages.

In the Optional Protocol to the Con-
vention on the Rights of the Child, relating
to the sale of children, child prostitution and
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In Protocolul facultativ la Conventia cu
privire la drepturile copilului, referitor la van-
zarea de copii, prostitutia copiilor si pornogra-
fia infantila (in continuare: Protocolul faculta-
tiv) notiunea prostitutia copiilor este definitd
astfel: ,,Prostitutia copiilor reprezintd folosirea
copiilor pentru activitati sexuale, contra unei
remunerari sau recompense materiale” [7].

In conformitate cu prevederile Con-
ventiei Consiliului Europei pentru protec-
tia copiilor impotriva exploatdrii sexuale si
a abuzurilor sexuale (Lanzarote, 25.X.2007)
prostitutie infantild ,desemneaza faptul de
a folosi un copil pentru activitdti sexuale
atunci, cand se oferad sau se promit sume de
bani sau orice alta forma de remunerare sau
de rasplata, indiferent daca aceastd platd,
promisiune sau rasplatd se oferd copilului sau
unei terte persoane” (art. 19, pct. 2). Astfel,
implicarea copiilor In prostitutie este de fapt
o tranzactie comerciald, in rezultatul cdreia o
persoana obtine profit de la antrenarea unuia
sau mai multi copii In activitdti cu caracter se-
xual. Copiii se pot afla fie sub controlul unui
intermediar, rolul ciruia este incheierea unei
tranzactii de acest gen si care asigurd mate-
rializarea promisiunilor facute unuia sau mai
multi clienti, fie sub controlul exploatatoru-
lui, care ,se Intelege” nemijlocit cu copilul.

O abordare mai recentd a notiunii este
utilizarea termenului ,imagini ce reflectd
abuz sexual asupra copilului”, care este echi-
valentul termenului ,pornografie infantila”,
insa reflecta mai amplu continutul si natura
fenomenului. In plus, cuvantul ,pornogra-
fie” implicd elementul de consimtamant din
partea copilului si permite infractorilor si po-
tentialilor abuzatori sa minimizeze gravitatea
actiunilor comise de cdtre ei atunci cand acce-
seaza si vizualizeazd asemenea imagini.

In contextul celor mentionate mai sus,
putem afirma ca interesul elementelor mai
declasate ale omenirii in sfera pornograficd a
existat intotdeauna, indiferent sub ce forma
aceasta era expusa. Totusi pe parcursul evo-
lutiei societdtii si aparitiei noilor tehnologii,
imaginile cu continut erotic au cdpatat un alt
scop decat cel initial, acestea devenind tabu,
fapt care a generat aparitia unor reglementari
legale care au menirea de a proteja integrita-
tea morald a societdtii contemporane.

child pornography (hereinafter: the Optional
Protocol) the notion of child prostitution is
defined as follows: “Prostitution of children
means the use of children for sexual activi-
ties, for remuneration or material remunera-
tion”[7].

In accordance with the provisions of the
Council of Europe Convention for the Protec-
tion of Children against Sexual Exploitation
and Sexual Abuse (Lanzarote, 25.X.2007)
child prostitution “means the fact of using a
child for sexual activities when money is of-
fered or promised or any other form of re-
muneration or reward, regardless of whether
this payment, promise or reward is offered to
the child or to a third person” (art. 19, pt. 2).
Thus, the involvement of children in prosti-
tution is actually a commercial transaction,
as a result of which a person obtains profit
from the training of one or more children in
sexual activities. The children can either be
under the control of an intermediary, whose
role is to conclude a transaction of this kind
and which ensures the materialization of the
promises made to one or more customers, or
even under the control of the exploiter, who
“gets along” directly with the child.

A more recent approach to the notion
is the use of the term “images reflecting child
sexual abuse”, which is equivalent to the term
“child pornography”, but more broadly reflects
the content and nature of the phenomenon. In
addition, the word “pornography” implies the
element of consent on the part of the child and
allows offenders and potential abusers to min-
imize the severity of their actions when access-
ing and viewing such images.

In the context of the above, we can state
that mankind’s interest in the pornographic
sphere has always existed no matter in what
form it was exposed. However, during the
evolution of society and the emergence of
new technologies, images with erotic content
have acquired a different purpose than the
original one, becoming taboo, which generat-
ed the emergence of legal regulations aimed
at protecting the moral integrity of contem-
porary society.
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In cadrul acestui articol este analizatd
institutia tranzactiei, una din putinele care
constituie obiect de reglementare atdt pentru
legislatia civild, cét si pentru cea procesual civild
si prin intermediul cdreia se poate asigura decon-
gestionarea instantelor judecdtoresti de multi-
tudinea dosarelor de care sunt coplesite. Fiind o
derivatd a principiului disponibilitdtii in procesul
civil, tranzactia reprezintd acordul pdrtilor menit
sd pund capdt unui proces declansat sau care
ar urma sd inceapd, demonstrdénd numeroase
avantaje in raport cu o hotdrdre judecdtoreas-
cd, dintre care cel mai important ar fi stingerea
conflictului in conditiile stabilite de pdrti si nu de
instantd, ceea ce atenueazd efectele disensiuni-
lor dintre pdrti si lasd loc de noi raporturi contrac-
tuale pentru viitor. Beneficiile acestui instrument
juridic sunt recunoscute nu doar de cdtre legiuito-
rul nostru, ci si de forurile legislative ale altor state
europene, a cdror particularitdti de reglementare
sunt relevate in cadrul acestei cercetdri, totodatd
fiind prezentate in paralel similitudinile sau deli-
mitdrile in raport cu legislatia nationald.

Cuvinte-cheie: tranzactie, contract civil, pro-
ces civil, act de dispozitie al pdrtilor, concesii reci-
proce, efectele tranzactiei.

This article examines the institution of com-
promise agreement (settlement), one of the few
institutions that are regulated by both civil law
and civil procedural law, and by means of which
the courts can be relieved of the plethora of cases
that overwhelm them. Being a derivative of the
principle of availability in civil proceedings, the
compromise agreement represents the accor-
dance of the parties to put an end to a lawsuit
that has been initiated or is about to be initiated,
and has numerous advantages over a court judg-
ment, the most important of which is that it puts
an end to the conflict on terms agreed by the par-
ties and not by the court, which mitigates the ef-
fects of disagreements between the parties and
leaves room for new contractual relations in the
future. The benefits of this legal instrument are
recognised not only by our legislator, but also by
the legislative bodies of other European countries,
whose regulatory peculiarities are revealed in this
research, while at the same time the similarities
or delimitations in relation to national legislation
are presented.

Keywords: compromise agreement, civil con-
tract, civil process, act of disposition of the parties,
mutual concessions, effects of the transaction.

INTRODUCERE.

Unadin cele mai stringente probleme cu
care se confruntd sistemele judiciare moder-
ne o constituie supraaglomerarea instantelor
de judecata cu dosare, care in cele din urma
afecteaza grav calitatea actului de justitie.
Printre solutiile care sunt promovate, menite
sda amelioreze situatia si sa atenueze impactul
negativ al supraaglomerarii instantelor de ju-
decata, se Inscriu procedurile alternative de
solutionare a litigiilor, un loc special in cadrul
acestora revenindu-i tranzactiei.

Acest acord amiabil reprezinta rezulta-
tul pozitiv al disputei dintre diferiti subiecti ai

INTRODUCTION.

One of the most pressing problems fac-
ing modern judicial systems is the overcrowd-
ing of courts with cases, which ultimately se-
riously affects the quality of justice. Among
the solutions being promoted to improve the
situation and mitigate the negative impact of
court overcrowding are alternative dispute
resolution procedures, in which compromise
agreement has a special place.

This amicable agreement is the posi-
tive outcome of a dispute between different
parties to legal relations and is considered a
flexible and effective means of preventing or
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raporturilor juridice, fiind considerat un mij-
loc flexibil si eficient de prevenire sau inceta-
re a unui litigiu judiciar. Din acest motiv, in
prezent, atat in Republica Moldova, cat si in
alte tdri se acorda o atentie tot mai mare pro-
cedurilor de conciliere, inclusiv tranzactiei,
iar legislatia cu privire la aceste proceduri
este In curs de dezvoltare activd, asigurandu-
se si implementarea acesteia.

METODE SI MATERIALE APLI-
CATE.

Baza metodologica a articolului o con-
stituie atdt metodele de cercetare cu caracter
general (dialecticd, sistemicd), cat si metodele
specifice de cunoastere a realitatii juridice, cum
ar fi metoda comparativa sau metoda formal-ju-
ridicd. Totodata, cercetarea realizatd are drept
temelie o serie de acte normative cu caracter
fundamental, care reglementeazd tranzactia,
cum ar fi Codul civil al RM, Codul civil francez,
Codul civil german, Codul civil italian.

SCOPUL CERCETARIL

Obiectivul urmadrit la realizarea acestui
articol a fost de a efectua o incursiune in ma-
teria tranzactiei prin surprinderea elemente-
lor comune si distinctive intre cadrul norma-
tiv al tarii noastre si al altor state europene.

REZULTATE OBTINUTE $I DIS-
CUTIL

In Republica Moldova, tranzactia be-
neficiaza de reglementare in cadrul a doua
acte legislative fundamentale - Codul civil si
Codul de procedura civila -, fapt care deriva
din natura juridicd duala a acestei institutii,
si anume atat de drept substantial, cat si pro-
cesual. Astfel, potrivit art.1917 al.1 Cod civil
a RM, ,tranzactia este contractul prin care
partile previn un proces ce poate sa incea-
pd, termind un proces Inceput sau rezolva
dificultdtile ce apar in procesul executarii unei
hotarari judecatoresti.” [1] Faptul reglemen-
tarii tranzactiei in Codul civil supune aceasta
institutie regulilor aplicabile in dreptul mate-
rial actului juridic civil (conditii de valabilita-
te, nulitate etc.), obligatiilor (prin tranzactie
partile isi asuma drepturi si obligatii recipro-
ce), contractelor (se aplica principiul libertatii
contractuale), precum si altor dispozitii cu

ending a legal dispute. For this reason, now-
adays, both in the Republic of Moldova and
in other countries, more and more attention
is being paid to conciliation procedures, in-
cluding compromise agreement, and the leg-
islation on these procedures is being actively
developed and implemented.

METHODS AND MATERIALS AP-
PLIED.

The methodological basis of the arti-
cle is constituted both by general research
methods (dialectical, systemic) and by specif-
ic methods of knowledge of legal reality, such
as the comparative method or the formal-le-
gal method. At the same time, the research is
based on a series of fundamental normative
acts regulating compromise agreement, such
as the Civil Code of the Republic of Moldo-
va, the French Civil Code, the German Civil
Code, the Italian Civil Code.

THE AIM OF THE RESEARCH.

The objective of this article was to make
an incursion into the subject of compromise
agreement by capturing the common and
distinctive elements between the normative
framework of our country and other Europe-
an countries.

RESULTS AND DISCUSSION.

In the Republic of Moldova, the com-
promise agreement is regulated by two fun-
damental legislative acts - the Civil Code
and the Code of Civil Procedure - which de-
rives from the dual legal nature of this insti-
tution, i.e. both substantive and procedural
law. Thus, according to Article 1917 (1) of
the Civil Code of the Republic of Moldova,
“a compromise agreement is a contract by
which the parties prevent a lawsuit that may
begin, terminate a lawsuit that has begun or
resolve difficulties arising in the process of
enforcing a court decision.” [1] The regula-
tion of the compromise agreement in the Civ-
il Code subjects this institution to the rules
applicable in substantive law to the civil legal
act (conditions of validity, nullity, etc.), obli-
gations (by the transaction the parties assume
mutual rights and obligations), contracts (the
principle of freedom of contract applies), as
well as other general provisions. At the same
time, the transaction also has some distinc-
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caracter general. Totodatd, tranzactia are si
unele trasaturi distincte.

Astfel, din definitia legala rezulta posi-
bilitatea perfectdrii unei tranzactii atat in afa-
ra unui proces de judecata, cat si pe parcursul
procesului, indiferent de etapa procesuala la
care se afla (tranzactie judiciard si extrajudi-
ciard). Anume aceasta particularitate in opi-
nia unor cercetatori [15, p.134] delimitea-
za tranzactia de alte mijloace alternative de
solutionare a conflictelor de natura juridica.
Am adauga aici, ca individualitate si un anu-
me caracter superior institutiei tranzactiei
ii conferd intervenirea instantei in procesul
de validare a impacarii partilor si posibilita-
tea ulterioard de a recurge la executarea silitd
dacd una dintre parti se sustrage de la indepli-
nirea obligatiilor asumate.

Altfel spus, din punctul de vedere al
dreptului procedural, acordul partilor, ma-
terializat prin tranzactie, dobandeste efec-
te juridice prin mijlocirea justitiei, adica
prin incheierea de confirmare a tranzactiei
pronuntata de cdtre instanta de judecata.

In doctrina romani [6, p.181] s-a subli-
niat cd, ,,in context procesual civil, aceasta este
invoiala sau contractul judiciar al partilor, in
scopul de a pune capdt unui proces existent,
prin care ele isi fac concesii sau renunta re-
ciproc la drepturi, ori prin transferul unor
drepturi de la una la alta”.

Codul de procedura civila al RM [2]
prevede cateva articole destinate tranzactiei,
incepand cu art.60 al.2 care consacra dreptul
partilor in proces de a incheia o tranzactie si
continuind cu art.211, 212, in care este sta-
bilita procedura de identificare si valorifica-
re a vointei partilor de a incheia o tranzactie
la etapa dezbaterilor in fond. Din continutul
acestor dispozitii legale rezultd cd instanta
exercita o functie de control, deoarece ur-
meazd sa evalueze legalitatea regulilor de
conduitd incluse In tranzactie, prin care sunt
determinate drepturile si obligatiile partilor
si care poartd un caracter subiectiv. Se va tine
cont si de faptul ca nu in orice raport juri-
dic este admisibild incheierea tranzactiei (de
exemplu, nu este posibila o tranzactie in ca-
uzele cu privire la stabilirea paternitatii, de-
caderea din drepturile parintesti). Totodatd,

tive features.

Thus, the legal definition makes it pos-
sible to conclude a compromise agreement
both outside and during a trial, regardless of
the stage of the proceedings (judicial and ex-
trajudicial settlement). It is precisely this pe-
culiarity, according to some researchers [15,
p.134], that distinguishes the compromise
agreement from other alternative means of
resolving legal disputes. We would add here
that the individuality and a certain superior
character of the institution of the compro-
mise agreement gives it the intervention of
the court in the process of validating the rec-
onciliation of the parties and the subsequent
possibility of resorting to enforcement if one
of the parties evades the fulfilment of the as-
sumed obligations.

In other words, from the point of view
of procedural law, the parties’ agreement,
embodied in the compromise agreement, ac-
quires legal effect through the intercession of
the courts, i.e. through the court’s decision
confirming the settlement.

In Romanian doctrine [6, p.181] it has
been pointed out that, “in the civil procedur-
al context, this is the agreement or judicial
contract of the parties, in order to put an end
to an existing process, by which they make
concessions or mutually renounce rights, or
by transferring some rights from one to the
other”.

The Code of Civil Procedure of the Re-
public of Moldova [2] provides several arti-
cles for compromise agreement, starting with
Article 60 (2), which enshrines the right of
the parties to the proceedings to enter into
a settlement, and continuing with Articles
211, 212, which establish the procedure for
identifying and assessing the parties’ willing-
ness to enter into a compromise agreement
at the stage of the substantive proceedings.
It follows from the content of these legal
provisions that the court exercises a control
function, as it is to assess the legality of the
rules of conduct included in the compromise
agreement, which determine the rights and
obligations of the parties and which are of a
subjective nature. It should also be borne in
mind that a compromise agreement is not
admissible in every legal relationship (e.g. a
settlement is not possible in cases concerning
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tranzactia in procesele de determinare a pen-
siei de intretinere pentru minor, de asemenea
ar putea afecta interesele copilului, fapt care
nu poate fi acceptat de catre instanta.

Aceasta reglementare duald a tranzac-
tiei, care este caracteristica nu doar legislatiei
nationale, a determinat cercetdtorii in do-
meniu sa considere acest acord de vointa al
partilor ca pe ,un fenomen juridic complex,
care pe de o parte constituie un act juridic ci-
vil, iar pe de alta este un act de dispozitie al
partilor indreptat spre incetarea procesului”
[13, p.64]. Drept urmare, tranzactia consti-
tuie acordul realizat intre partile unui proces
civil In vederea transdrii litigiului in conditii
reciproc avantajoase, care nu contravin legii
si nu pericliteaza drepturile si interesele altor
persoane.

Un alt element distinctiv al tranzactiei
il reprezinta concesiile reciproce ale partilor.
Esenta lor consta In faptul cd partile dis-
pun in mod liber de drepturile lor materiale,
»constientizand toate dificultdtile pe care le
implicd un proces judiciar civil, ajung la con-
cluzia ca solutionarea logica a diferendului
aparut ar fi admiterea unor cedari reciproce
in vederea solutionarii amiabile a litigiului.”
[7, p.106].

In plan procesual, insi, modificirile re-
ciproce sunt posibile intr-o masurd mai mica.
Altfel spus, o persoana aflata in proces poate
dispune de drepturile sale materiale, indife-
rent dacd acestea sunt stabilite de instantd,
datorita faptului cd existenta lor nu este le-
gatd de activitdtile acesteia din urma. Din
punct de vedere procedural, la incheierea
unei tranzactii, exista o renuntare reciproca
la dreptul procesual de a obtine o hotarare
judecatoreasca, pe care il au atat reclamantul,
cat si paratul, insa nu exista nicio garantie ca
aceastda renuntare a partilor va fi confirma-
ta de instanta. Or, potrivit art.60 al.5 CPC,
instanta nu va confirma tranzactia daca acest
act contravine legii ori incalca drepturile,
libertatile si interesele legitime ale persoanei,
interesele societdtii sau ale statului [2].

Un aspect particular il constituie si
faptul cd tranzactia nu poate fi tratata doar
ca o modalitate de Incetare a procesului,
dupa cum se afirma uneori in doctrina [17,

the establishment of paternity or the forfei-
ture of parental rights). At the same time, a
compromise agreement in proceedings to
determine child maintenance could also af-
fect the interests of the child, which the court
cannot accept.

This dual regulation of the transaction,
which is characteristic not only of national
law, has led researchers in the field to con-
sider this agreement of will of the parties as
“a complex legal phenomenon, which on the
one hand constitutes a civil legal act and on
the other is an act of disposition of the parties
directed towards the termination of the pro-
cess”. [13, p.64] As a result, the compromise
agreement constitutes the agreement reached
between the parties to a civil lawsuit with a
view to settling the dispute on mutually ad-
vantageous terms that do not contravene the
law and do not affect the rights and interests
of other persons.

Another distinctive element of the
compromise agreement is the mutual conces-
sions of the parties. Their essence lies in the
fact that the parties, freely disposing of their
material rights, “aware of all the difficulties
involved in a civil judicial process, come to
the conclusion that the logical solution to the
dispute that has arisen would be to admit mu-
tual concessions with a view to an amicable
settlement of the dispute”. [7, p.106] In the
procedural field, however, mutual modifica-
tions are possible to a lesser extent. In other
words, a litigant can dispose of his material
rights, whether or not they are determined by
the court, due to the fact that their existence
is not linked to the court’s activities. From a
procedural point of view, when concluding
a settlement, there is a mutual waiver of the
procedural right to obtain a judgment, which
both the plaintiff and the defendant have, but
there is no guarantee that this waiver of the
parties will be confirmed by the court, or ac-
cording to Article 60 (5) CPC the court will
not confirm the compromise agreement if this
act contravenes the law or violates the rights,
freedoms and legitimate interests of the per-
son, the interests of society or the state. [2]

A particular aspect is also the fact that
the compromise agreement cannot be treated
only as a way of terminating the process, as
sometimes stated in the doctrine, [17, p.179]

109



scientific Annals of the Academy ™€ cel Mare" of M

the Rept

[Ana[e stiintifice ale Academiei Stefan cel Mare a MAI al Republicii Moldova)
o Jblic of Moldo

p.-179], aceasta reprezentand un mecanism
mult mai complex, cu caracter universal, uti-
lizat in reglementarea raporturilor de drept
substantial. Aceste caracteristici se releva
prin faptul cd partile tranzactiei, pe langa fap-
tul Incetarii unor raporturi procesuale ndscu-
te din obligatii litigioase, dau nastere la alte
obligatii, realizand de multe ori o novatie sau
le modifica pe cele existente. Mai mult decat
atat, hotararea judecdtoreasca, de asemenea
pune capdt procesului, dar provoacd constant
nemultumirea uneia dintre parti si de multe
ori este supusd unei cdi de atac. Tranzactia,
insa, fiind rezultatul unui compromis care
impacd partile litigante, arareori ajunge a fi
contestata.

Aspecte comparative

Institutia tranzactiei are o vastd
traditie istoricd si este reglementatd in dife-
rite colturi ale lumii, fiecare tara avand insa
si particularitatile sale. Pe continentul euro-
pean, acest acord al partilor si-a gasit reflecta-
rea in Codul civil german (1896), Codul civil
francez (1804), Codul civil italian (1942). Ast-
fel, Codul civil francez in versiunea actuala,
reglementeaza tranzactia in Titlul XV denu-
mit , Tranzactiile”, care prin art.2044 stipu-
leazd cd ,tranzactia este un contract prin care
partile, prin concesii reciproce, pun capat
unui litigiu care a aparut sau previn un litigiu
care urmeazd sd apara” [3]. Aceastd definitie
permite evidentierea caracteristicilor care
determind natura juridicd a tranzactiei in
legislatia francezd, si anume:

Tranzactia In viziunea legiuitorului
francez este un contract care trebuie sd in-
truneascd urmatoarele conditii: a) legalitatea
- conformitatea conditiilor in care se incheie
tranzactia cu cerintele legii, a altor acte cu ca-
racter normativ, precum si normelor morale;
b) acordul de vointa liber exprimat - civilistul
belgian Laurent comenteaza aceasta cerinta
spundnd: ,Judecdtorul trebuie sa considere
deciziile partilor contractante ca avand pu-
tere de lege fdrd a le schimba sub pretextul
ideilor de echitate si dreptate. Acordul for-
mat prin vointa liber exprimatad devine unica
sursa de obligatii ale pdrtilor si nu exista mai
mari standarde dupa care poate fi judecat sau
completat” [8, p. 478]; c) capacitatea partilor
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it represents a much more complex mecha-
nism, of universal character, used in the regu-
lation of substantive law relationships. These
characteristics are revealed by the fact that
the parties to the settlement, in addition to
terminating procedural relationships arising
from litigious obligations, give rise to other
obligations, often by novating them or mod-
ifying them in existing ways. Moreover, the
judgment also terminates the process, but it
constantly causes dissatisfaction to one of the
parties and is often subject to appeal. Howev-
er, the settlement, being the result of a com-
promise that reconciles the disputing parties,
is rarely challenged.

Comparative aspects

The institution of compromise agree-
ment has a long history and is regulated in
different parts of the world, but each coun-
try has its own peculiarities. On the Euro-
pean continent, this agreement between the
parties is reflected in the German Civil Code
(1896), the French Civil Code (1804) and the
Italian Civil Code (1942). Thus, the French
Civil Code in its current version regulates
the transaction in Title XV entitled “Trans-
actions”, which in Article 2044 stipulates
that “a compromise agreement is a contract
whereby the parties, by mutual concessions,
put an end to a dispute which has arisen or
prevent a dispute which is about to arise”.
[3] This definition makes it possible to high-
light the characteristics that determine the
legal nature of the compromise agreement in
French law, namely:

1. The compromise agreement in the
view of the French legislator is a contract
which must meet the following conditions:
a) legality - conformity of the conditions un-
der which the transaction is concluded with
the requirements of the law, other norma-
tive acts and moral rules; b) freely expressed
consent - the Belgian civil law expert Laurent
comments on this requirement by saying:
“The judge must consider the decisions of the
contracting parties as having the force of law
without changing them under the pretext of
the ideas of equity and justice. The agreement
formed by the freely expressed will becomes
the sole source of the parties’ obligations and
there are no higher standards by which it
can be judged or supplemented” [8, p. 478];
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de a tranzactiona (conditie stabilita si de Co-
dul civil al RM in art.1917 al.2) - desigur ca
subiectii litigiului trebuie sa aibd capacitatea
de a dispune de obiectul litigiului, Insa sunt
instituite si anumite exceptii, de exemplu,
tranzactia poate fi incheiata de un tutore in
numele unui minor sau o persoanad lipsita de
capacitate juridicd, dar numai daca consiliul
de familie aproba clauzele; o tranzactie poa-
te fi incheiati de citre un tutore cu un minor,
cand acesta din urmd implineste varsta ma-
joratului, dar numai In ceea ce priveste chel-
tuielile suportate in legdtura cu exercitarea
tutelei si prezentarea documentelor justifi-
cative; d) existenta unui obiect determinat al
tranzactiei - din dispozitiile art.2045 CCF re-
zultd cd obiect poate constitui doar bunul sau
dreptul ce poate fi instrdinat de cdtre subiectii
acestei tranzactii, respectiv nu se poate dis-
pune asupra drepturilor de naturd personala:
dreptul la viata, la nume, la libertate, dreptu-
rile de proprietate intelectuald, drepturile re-
feritoare la un anumit statut juridic (sot sau
sotie, angajat sau angajator, tutore etc.), drep-
turi la care este interzis de a se renunta (pen-
sia de iIntretinere) [14, p.70]; e) cauza licita
- presupune scopul nemijlocit al tranzactiei,
focusarea vointei partii spre a obtine anumite
efecte juridice prin incheierea tranzactiei, tot-
odata acest scop nu poate fi ilicit sau imoral.
O altd caracteristica a tranzactiei, ce
deriva din legislatia francezd, este caracte-
rul ei accesoriu, or acest acord de vointa a
fost determinat de existenta unui alt raport
juridic, care s-a transformat in unul litigios.
Asadar, nu este suficient ca sd avem un raport
preexistent, acesta trebuind sa fie si unul li-
tigios, vizand un drept concret, tranzactia
solutionand anume pozitiile conflictuale ale
pirtilor ce vizeazd contestarea unui drept. In
acest sens, pot constitui temeiuri de incheie-
re a tranzactiei: disputa despre existenta sau
inexistenta unui drept, dezacordul partilor cu
privire la continutul unui drept subiectiv sau
obligatii subiective, controversa sau ambigu-
itatea cu privire la volumul drepturilor re-
vendicate sau a obligatiilor pretinse, s.a. Ca-
racterul accesoriu al tranzactiei este elocvent
demonstrat intr-o speta solutionata de Cur-
tea de Casatie din Franta, care a stabilit ca an-
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c) the capacity of the parties to negotiate (a
condition also established by the Civil Code
of the RM in art.1917 para.2 ) - of course, the
subjects of the dispute must have the capaci-
ty to dispose of the object of the dispute, but
certain exceptions are also established, for
example, the transaction can be concluded by
a guardian on behalf of a minor or a person
lacking legal capacity, but only if the family
council approves the clauses; a compromise
agreement may be concluded by a guardian
with a minor when the latter reaches the age
of majority, but only as regards the expenses
incurred in connection with the exercise of
guardianship and the submission of support-
ing documents; d) the existence of a specific
object of the transaction - from the provisions
of of Article 2045 CCF that the object can
only constitute the property or right that can
be disposed of by the subjects of this transac-
tion, i.e. rights of a personal nature cannot be
disposed of: the right to life, name, freedom,
intellectual property rights, rights relating to
a specific legal status (spouse, employee or
employer, guardian, etc.), rights that cannot
be waived (maintenance) [14, p.70]. e) lawful
cause - presupposes the immediate purpose
of the compromise agreement, the focus of
the party’s will to obtain certain legal effects
by concluding the transaction, while this pur-
pose cannot be unlawful or immoral.

2. Another characteristic of the com-
promise agreement, which derives from
French law, is its ancillary nature, since this
agreement of will was determined by the ex-
istence of another legal relationship, which
became a contentious one. It is therefore not
enough to have a pre-existing relationship, it
must also be a contentious one, concerning a
concrete right, the settlement resolving the
conflicting positions of the parties which aim
to contest a right. In this respect, the follow-
ing may constitute grounds for concluding
a settlement: a dispute over the existence or
non-existence of a right; disagreement be-
tween the parties as to the content of a sub-
jective right or obligation; controversy or am-
biguity as to the extent of the rights claimed
or the obligations claimed, etc. The accessory
nature of the compromise agreement is elo-
quently demonstrated in a case decided by
the French Court of Cassation, which estab-
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gajatorul a informat angajatul despre intentia
sa de a-1 concedia pe cel din urma, fapt cu
care angajatul nu a fost de acord. Partile au
solutionat disputa printr-o tranzactie, care ul-
terior a fost prezentata ca probd in instanta.
Insi instanta a constatat ci contractul de
muncd nu fusese desfacut la momentul in-
cheierii tranzactiei, respectiv careva incerti-
tudini sau conflicte juridice de munca nu pot
fi retinute atata timp cat contractul era in vi-
goare, or problemele aparute partile trebuiau
sd le solutioneze prin alte instrumente juri-
dice si nicidecum prin tranzactie. Tranzactia
ar fi fost valabila doar daca intervenea dupa
desfacerea contractului de munca [12, p.112].

O altd particularitate pe care o
evidentiaza legiuitorul francez este ca
tranzactia are un scop specific. Traditional,
prin incheierea unui act juridic se urmareste
atingerea unui rezultat, adica nasterea, mo-
dificarea sau stingerea unui raport juridic.
Tranzactia are drept scop incetarea sau pre-
venirea disputei judiciare. Insa acest rezul-
tat poate fi atins si prin alte actiuni procesu-
ale care nu pot fi numite acord de impacare
- recunoasterea pretentiilor, renuntarea la
pretentii, darea jurimantului [9, p.364]. In
consecinta, legiuitorul francez, pentru a rea-
liza o delimitare clara dintre tranzactie si ce-
lelalte mijloace procesuale care pot determina
finalizarea procesului, include o ultima trasa-
turd caracteristica - concesiile reciproce ale
partilor.

Concesiile reciproce - acestea, in functie
de pretentiile inaintate si interesele urmadrite,
pot fi diferite ca continut si caracter. Conce-
siile se pot rezuma la: a) renuntarea de catre
una dintre parti la o revendicare cu privire
la obiectul litigiului sau la dreptul prezumat
in schimbul asumarii obligatiei efectuarii
anumitor actiuni sau platii unei recompense
de catre cealalta parte; b) reducerea numa-
rului pretentiilor; c¢) reducerea cuantumului
pretentiilor. Mai mult decat atat, s-a subliniat
[14, p.73] ca aceste concesii pot viza bunuri
sau drepturi care nu constituie obiectul ma-
terial al litigiului sau concesiile pot fi diferite
ca greutate, in sensul cd una din parti ar pu-
tea sd cedeze mai mult, or legiuitorul nu cere
o echivalentd a concesiilor. Cu toate acestea,
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lished that the employer had informed the
employee of his intention to dismiss the lat-
ter, to which the employee did not agree. The
parties settled the dispute through a com-
promise agreement, which was subsequently
submitted as evidence in court. However, the
court found that the employment contract
had not been terminated at the time the set-
tlement was concluded, i.e. any uncertainties
or legal labour disputes could not be retained
as long as the contract was in force, and the
problems that had arisen had to be resolved
by other legal instruments and not by com-
promise agreement. The settlement would
have been valid only if it took place after the
termination of the employment contract. [12,
p.112]

3. Another particularity highlighted by
the French legislator is that the compromise
agreement has a specific purpose. Tradition-
ally, the conclusion of a legal act is intended
to achieve a result, i.e. the creation, modifica-
tion or extinction of a legal relationship. The
purpose of the compromise agreement is to
terminate or prevent a legal dispute. Howev-
er, this result can also be achieved by other
procedural actions that cannot be called rec-
onciliation agreement - acknowledgement of
claims, waiver of claims, swearing of oath [9,
p.364] Consequently, the French legislator, in
order to achieve a clear demarcation between
compromise agreement and other procedural
means that can bring about the termination
of the lawsuit, includes one last characteristic
feature - mutual concessions of the parties.

4. Reciprocal concessions - these con-
cessions, depending on the claims put forward
and the interests pursued, may differ in con-
tent and character. Concessions may consist
of: a) the waiver by one party of a claim to the
subject-matter of the dispute or to the alleged
right in exchange for an obligation to per-
form certain actions or to pay a reward by the
other party; b) a reduction in the number of
claims; c¢) a reduction in the amount of claims.
Moreover, it has been pointed out [14, p.73]
that these concessions may relate to goods or
rights which do not constitute the material
subject-matter of the dispute or the conces-
sions may be different in weight, in the sense
that one of the parties could concede more,
but the legislator does not require an equiv-
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daca se constatd ca partea a avut intentia de
a incheia anume o tranzactie, adicd nu ar fi
renuntat neconditionat la pretentia sa, atunci
se considerd cd existd o eroare privitoare la
natura tranzactiei, facand acest acord anula-
bil. Astfel, tranzactia intre angajator si sala-
riat, incheiatd In legatura cu concedierea sa-
lariatului si in lipsa unei concesii din partea
angajatorului, a fost declarata nuld de Curtea
de Casatie Franceza [12, p.110].

Din cele relatate rezulta ca in legislatia
franceza tranzactia reprezintd un contract
consensual, sinalagmatic si cu titlu oneros
indreptat spre prevenirea aparitiei unui pro-
ces sau Incetarea acestuia, partile realizand in
acest sens concesii reciproce.

In Germania, dispozitiile legale referi-
toare la tranzactie se regasesc atat in Codul
civil german, cat si in Codul de procedura ci-
vild. Pedantismul si laconismul german este
pus in valoare si de aceasta datd. Or, legiui-
torul german a reusit intr-un singur alineat
al unui articol, atat sa defineasca notiunea de
tranzactie, cat si sa stipuleze conditiile in care
tranzactia este nuld. Astfel, potrivit §779 din
Codul civil al Germaniei, acordul prin care,
prin concesii reciproce, se solutioneaza litigii-
le sau indoielile partilor cu privire la raportul
juridic dintre ele (tranzactie), este nul, daca
din continutul acordului reiese clar cd impre-
jurarile care au fost luate ca bazd a contractu-
lui, fiind apreciate ca sigure in existenta lor si
fara Indoiala, nu corespund realitatii, iar In-
doielile partilor nu ar fi aparut, daca acestea
ar fi fost in cunostintd despre starea reald a
lucrurilor. Se includ in categoria indoielilor
care duc la nulitate si situatiile cand partile
nu sunt sigure in posibilitatea realizarii uneia
dintre clauze [4]. Dupd cum constatam, aceste
prevederi difera de reglementarile nationale,
or legiuitorul nostru identifica ca motiv de
nulitate a tranzactiei ,temeiurile generale de
nulitate a actelor juridice” (art.1921 al.1 CC)
si nicidecum indoielile partilor referitor la
executarea anumitor clauze.

Codul de procedura civila al Germa-
niei reglementeazd la randul sau procedura
de Inaintare si confirmare a tranzactiei. Ast-
fel, potrivit §278 (6) CPC a Germaniei [10,
p-93] tranzactia, in ordine judiciara, poate
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alence of concessions. However, if it is found
that the party intended to conclude a specific
transaction, i.e. would not have uncondition-
ally waived its claim, then there is deemed to
be an error as to the nature of the transaction,
rendering the agreement voidable. Thus, the
compromise agreement between the employ-
er and the employee, concluded in connec-
tion with the dismissal of the employee and
in the absence of a concession on the part of
the employer, was declared null and void by
the French Court of Cassation [12, p.110].

It follows from the foregoing that, in
French law, a compromise agreement is a
consensual, synallagmatic and onerous con-
tract aimed at preventing the occurrence or
termination of a lawsuit, the parties making
mutual concessions in this respect.

In Germany, the legal provisions on
compromise agreement are to be found in
both the German Civil Code and the Code of
Civil Procedure. German pedanticism and la-
conism is again highlighted, and the German
legislator has succeeded, in a single paragraph
of an article, both in defining the notion of
settlement and in stipulating the conditions
under which a settlement is void.

Thus, according to §779 of the Ger-
man Civil Code, an agreement whereby dis-
putes or doubts of the parties as to the legal
relationship between them (compromise
agreement) are settled by mutual conces-
sions is void if it is clear from the content of
the agreement that the circumstances which
were taken as the basis of the contract, being
deemed certain in their existence and with-
out doubt, do not correspond to reality, and
the doubts of the parties would not have aris-
en if they had been aware of the true state of
affairs. The category of doubts leading to nul-
lity also includes situations where the parties
are not certain that one of the clauses can be
fulfilled. [4] As we can see, these provisions
differ from the national rules, but our legisla-
tor identifies as grounds for the nullity of the
compromise agreement “the general grounds
for the nullity of legal acts” (Article 1921(1)
CC) and not the doubts of the parties as to the
performance of certain clauses.

The German Code of Civil Procedure
also regulates the procedure for submitting
and confirming the settlement. Thus, accord-
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fi Incheiata in baza proiectului contractului
de tranzactie prezentat de parti in instantd
sau In temeiul acordului partilor expediat
instantei, prin care acestea acceptd proiectul
tranzactiei propus de instanta. Deci, la acest
capitol, avem o deosebire clard intre legislatia
RM si cea a Germaniei cat priveste elabora-
rea tranzactiei, deoarece potrivit legislatiei
nationale, judecdtorul nu poate lua parte la
elaborarea continutului tranzactiei, acesta
doar verificand continutul ei si confirmand-o
sau respingand-o dupa caz. Posibil ca, avand
in vedere nivelul de incredere a justitiabilului
german 1n justitia nationald, precum si volu-
mul de munca mult mai redus al magistratului
din Germania, care ii permite sd elaboreze si
proiecte de tranzactii, o asemenea solutie este
rezonabila. Pentru sistemul nostru insa este
mult mai binevenitd abtinerea judecatorului
de la 0 asemenea contributie.

Referitor la conditiile necesare a fi in-
trunite la elaborarea tranzactiei, doctrina
mentioneaza ca acestea ar fi urmatoarele [16,
p- 313]:

1. respectarea cerintelor procedurale
determinate de legea procesuald germana, care
vizeaza efectuarea actiunilor procesuale, pre-
cum si a cerintelor care sunt impuse de dreptul
material la Incheierea unui act juridic civil;

2. tranzactia se va perfecta exclusiv in
instanta de judecatd, In timpul examinarii ca-
uzei civile;

3.tranzactia va constitui rezultatul
acordului de vointd doar a partilor procesului,
interventia unor terti fiind exclusa;

4. tranzactia va cuprinde numai acea
parte din obiectul litigiului, cu privire la care
partile si-au manifestat dreptul de dispozitie.

Solutionand intrebarea cu privire la
confirmarea tranzactiei, instanta germa-
nd apreciaza conditiile tranzactiei din per-
spectiva corespunderii acestora prevederi-
lor legale, precum si cerintelor echitatii si
proportionalitatii [10, p.34]. Cu toate acestea,
competentele magistratului german sunt aici
destul de reduse. Legea germand nici mdcar
nu permite instantei sa verifice dacd acordul
de solutionare afecteaza interesele tertilor —
pentru cd aceasta este o tranzactie obisnuita,
un contract, iar principiul libertdtii vointei

ing to §278 (6) CPC of Germany [10, p.93]
the compromise agreement, in court order,
can be concluded on the basis of the draft set-
tlement agreement submitted by the parties
to the court or on the basis of the agreement
of the parties sent to the court, by which they
accept the draft settlement agreement pro-
posed by the court. So, in this chapter, we
have a clear difference between the Moldo-
vian and the German legislation regarding
the drafting of the settlement, because under
the national legislation, the judge cannot take
part in the drafting of the content of the set-
tlement, he only verifies its content and con-
firms or rejects it if necessary. Possibly, given
the level of confidence of the German judi-
ciary in the national judiciary and the much
lower workload of the German magistrate,
which also allows him to draft settlements,
such a solution is reasonable. For our system,
however, it is much better for the judge to re-
frain from such a contribution.

Regarding the conditions to be met
when drafting the compromise agreement,
the doctrine states that they would be as fol-
lows: [16, p.313]

1) compliance with the procedural re-
quirements determined by German proce-
dural law, which concern the performance
of procedural actions, as well as the require-
ments that are imposed by substantive law on
the conclusion of a civil legal act;

2) the compromise agreement, shall be
concluded exclusively in court during the ex-
amination of the civil case;

3) the compromise agreement, shall
be the result of the agreement of the parties
to the proceedings only, the intervention of
third parties being excluded,;

4) the compromise agreement shall
only cover that part of the subject-matter of
the dispute in respect of which the parties
have expressed a right of disposal.

In answering the question of confir-
mation of the compromise agreement, the
German court assesses the terms of the set-
tlement in terms of their compliance with the
statutory provisions and the requirements of
fairness and proportionality [10, p.34]. How-
ever, the powers of the German magistrate
are rather limited here. German law does not
even allow the court to check whether the

N4
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contractuale are prioritate. In acest caz, acor-
dul, evident, poate depasi obiectul litigiului.

Institutia tranzactiei se regaseste si in
legislatia Italiei, si anume in Codul civil, care
spre deosebire de legislatia noastra nationald,
include si dispozitii de procedura civila. Ast-
fel, in acest act normativ este prevazut un
intreg capitol dedicat tranzactiei (Capitolul
XXV «Della transazione»). Potrivit art.1965
din Codul civil italian, prin tranzactie (la
transazione) se intelege contractul, prin in-
termediul caruia pdrtile realizand concesii
reciproce, preintampina un viitor litigiu sau
inceteaza un proces existent [5]. O simpld
analiza a acestor prevederi denota faptul ca
si legiuitorul italian scoate in evidenta ne-
cesitatea existentei unor concesii reciproce,
transformand acest element intr-o cerintd
fundamentalad a tranzactiei. Mai mult decat
atat, n alin.2 al art.1965 se stipuleaza ca prin
concesiuni reciproce pot fi create, modificate
sau incetate, de asemenea, alte raporturi de-
cat cele care au facut obiectul revendicarilor.

O altd trasdtura a tranzactiei in dreptul
italian, dar care am remarcat-o si in dreptul
francez sau german, este cd lipsa unui conflict
de drept, in sensul unei coliziuni a pretentiilor
de naturd juridica, nu afecteazd valabilitatea
tranzactiei, conflictul nefiind o conditie nece-
sara pentru incheierea unui asemenea acord.
Este suficienta o anumitd incertitudine juridica
resimtita de participantii la circuitul civil sau
comercial, cu privire la existenta sau continutul
exact al drepturilor si obligatiilor lor reciproce,
ca sa se constituie motiv pentru o disputa.

In afari de aceasta, nu este necesar
ca partile sa se indoiasca de corectitudinea
pozitiei lor. Oricare dintre acestea (sau ambe-
le) pot fi absolut convinse ca au dreptate si,
totusi, sa facd unele concesii. Pozitiile psiho-
logice ale partilor cu privire la obiectul litigiu-
lui nu au semnificatie juridica.

O alta particularitate a legislatiei italie-
ne este posibilitatea partilor tranzactiei de a
cere in mod unilateral rezolutiunea acesteia
pe motiv de neexecutare, care include incal-
carea substantiala a conditiilor stabilite, dupa
cum rezulta din art.1976 al Codului civil ita-
lian. Aceastd reguld opereaza, insa, doar in
situatiile cand in tranzactie nu a fost introdu-

ns

settlement agreement affects the interests
of third parties - because this is an ordinary
transaction, a contract, and the principle of
contractual freedom of will takes precedence.
In this case, the agreement can obviously go
beyond the subject matter of the dispute.

The institution of compromise agree-
ment is also found in Italian law, namely in
the Civil Code, which, unlike our national leg-
islation, also includes provisions on civil pro-
cedure. According to Article 1965 of the Ital-
ian Civil Code, a transaction (la transazione)
is a contract whereby the parties, by making
mutual concessions, prevent a future dispute
or terminate an existing lawsuit. [5] A simple
analysis of these provisions shows that the
Italian legislator also highlights the need for
mutual concessions, making this element a
fundamental requirement of the compromise
agreement. Moreover, Article 1965(2) stipu-
lates that reciprocal concessions may also cre-
ate, modify or terminate relationships other
than those which are the subject of the claims.

Another feature of the compromise
agreement in Italian law, but which we have
also noted in French or German law, is that
the absence of a conflict of law, in the sense of
a collision of legal claims, does not affect the
validity of the settlement, conflict not being
a necessary condition for the conclusion of
such an agreement. It is sufficient that there
is some legal uncertainty felt by the partici-
pants in the civil or commercial circuit as to
the existence or exact content of their mu-
tual rights and obligations which constitutes
grounds for a dispute.

Moreover, it is not necessary for the
parties to doubt the correctness of their po-
sition. Either (or both) can be absolutely
convinced that they are right and still make
some concessions. The psychological posi-
tions of the parties on the subject matter of
the dispute have no legal significance.

Another peculiarity of Italian law is the
possibility for the parties to the compromise
agreement to unilaterally request its termina-
tion for non-performance, which also includes
a substantial breach of the conditions set out
in Article 1976 of the Italian Civil Code. How-
ever, this rule applies only in cases where no
novation, i.e. no new object of the obligation
or other basis for the obligation, has been in-
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sd o novatie, adicd nu a fost stabilit un nou
obiect al obligatiei, sau un alt temei al aces-
teia. Tranzactia care contine o novatie poate
fi supusd rezolutiunii din cauza neexecutarii
numai daca partile au prevazut o astfel de
posibilitate in acordul lor sau daca partile au
convenit ulterior asupra acesteia.

Mai mult decat atat, partea care face
trimitere la neexecutarea tranzactiei de cdtre
oponentul sdu este in drept sa solicite si re-
pararea prejudiciului (art.1435 Cod civil ita-
lian). Dar nu orice neexecutare poate deter-
mina desfacerea contractului, ci doar cea care
are o importantd covarsitoare pentru partea
solicitanti. Totodati, nu se admite trimiterea
la neexecutarea contractuald, atata timp cat
insdsi partea care o invoca nu si-a indeplinit
propriile obligatii [12, p.155].

Analiza celorlalte articole din Codul
civil italian denota o analogie cu prevederile
din Codul civil al RM, cum ar fi cele privitoare
la tranzactia pentru toate afacerile care se re-
gasescinart.1924 CCal RM siart.1975 CC al
Italiei. Este o dovada a faptului ca legiuitorul
nostru a preluat cele mai reusite norme din
legislatia altor state europene, cel putin in do-
meniul tranzactiei. Drept rezultat, in prezent,
legislatia noastrd este una din cele mai detalia-
te si atotcuprinzatoare la capitolul tranzactie,
oferind practicienilor, dar si justitiabililor un
real sprijin, dar si o protectie in calea abuzuri-
lor si interpretarilor eronate.

CONCLUZII

Institutia tranzactiei este de mare
importanta in cadrul procedurilor civile, de-
oarece ajuta la solutionarea cazurilor de com-
plexitate diferita, tinand cont de cerintele si
posibilitatile ambelor parti. Tranzactia repre-
zintd un instrument juridic complex, avand
o naturd juridicd mixtd, In care ordinea de
drept substantial referitoare la determinarea
conditiilor de solutionare a litigiului, combi-
natd cu ordinea procesuald de aprobare a aces-
tor conditii, formeaza o singura componenta
juridico-faptica care are semnificatie atat ma-
teriald, cat si procesuala.

Prin prisma analizei comparative a
tranzactiei se constatd urmadtoarele:

— definirea acestei institutii este aproa-
pe identica din punct de vedere al trasaturilor

16

troduced into the compromise agreement. A
settlement containing a novation may be sub-
ject to termination for non-performance only
if the parties have provided for such a possi-
bility in their agreement or if the parties have
subsequently agreed on it.

Moreover, the party who refers to the
non-execution of the compromise agreement
by his opponent is also entitled to claim dam-
ages (art.1435 Italian Civil Code). However,
not every non-performance can lead to the
termination of the contract, but only that
which is of overwhelming importance for the
requesting party. At the same time, it is not
admissible to refer to contractual non-perfor-
mance as long as the party claiming it has not
fulfilled its own obligations. [12, p.155]

The analysis of the other articles of the
Italian Civil Code reveals an analogy with
the provisions of the Civil Code of the RM,
such as those concerning the compromise
agreement for all business which are found in
art.1924 CC of the RM and art.1975 CC of
Italy. It is a proof that our legislator has taken
over the most successful rules from the legis-
lation of other European countries, at least in
the field of compromise agreement. As a re-
sult, our legislation is now one of the most de-
tailed and comprehensive in the field of com-
promise agreement offering practitioners and
litigants real support and protection against
abuse and misinterpretation.

CONCLUSIONS

The institution of compromise agree-
ment is of great importance in civil proceed-
ings as it helps to resolve cases of varying
complexity, taking into account the require-
ments and possibilities of both parties. The
compromise agreement is a complex legal
instrument, having a mixed legal nature, in
which the substantive legal order relating to
the determination of the conditions for the
settlement of the dispute, combined with the
procedural order for the approval of these
conditions, form a single legal and factual
component that has both substantive and
procedural significance.

A comparative analysis of the compro-
mise agreement reveals the following:

- the definition of this institution is
almost identical in terms of its distinctive
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sale distinctive in legislatiile din Republica
Moldova, Franta, Italia, Germania. De aseme-
nea, tranzactia este reglementata in detaliu de
legislatia materiala actuala a tdrii noastre, dar
sialtaliei, Frantei, precum si a multor alte tari
europene, iar normele referitoare la aceasta
sunt grupate in sectiuni sau capitole specia-
le din codurile civile, iar in aplicarea acesto-
ra s-a acumulat o practicd extinsa de catre
instantele de judecata;

— aceste trasaturi care confera specifici-
tate tranzactiei i care se regasesc in legislatiile
statelor amintite in cadrul studiului ar fi ur-
matoarele: a) pentru a incheia o tranzactie
este necesar ca partile sd aiba capacitatea de a
dispune de drepturile care fac obiectul litigiu-
lui; b) o conditie esentiald a tranzactiei este re-
alizarea reconcilierii prin concesii reciproce,
totodata judecatorul fiind obligat sa aprecieze
plauzibilitatea si semnificatia concesiunilor;
c) tranzactia depinde de raportul juridic an-
terior (in care au existat anumite disensiuni si
incertitudini) si nu poate fi incheiatd, dacd un
astfel de raport juridic nu a avut loc; d) prin
tranzactie este posibild solutionarea viitoare-
lor dispute si pretentii legale, dar numai dacd
acestea pot fi prevazute in mod rezonabil pe
baza informatiilor disponibile; e) in rezultatul
tranzactiei sunt Inldturate incertitudinile si
controversele in raporturile dintre parti pri-
vitoare la drepturile si obligatiile asumate; f)
din momentul intrarii in vigoare a tranzactiei,
pretentiile pot fi formulate numai in temeiul
clauzelor acesteia si pot viza doar existenta,
valabilitatea sau executarea tranzactiei. Pen-
tru a reveni la cerintele initiale, este necesar
ca tranzactia sa fi fost declarata nula.

features in the legislation of the Republic of
Moldova, France, Italy and Germany. Also,
the compromise agreement is regulated in
detail in the current substantive legislation
of our country, but also of Italy, France, as
well as many other European countries, and
the rules relating to it are grouped in special
sections or chapters of the civil codes, and in
their application has accumulated extensive
practice by the courts;

- these features which give specificity
to the compromise agreement and which are
found in the laws of the countries mentioned
in the study would be the following: a) in order
to conclude a settlement, the parties must have
the capacity to dispose of the rights in dispute;
b) an essential condition of the compromise
agreement is the achievement of reconciliation
through mutual concessions, while the judge
is obliged to assess the plausibility and signif-
icance of the concessions; c) the settlement
depends on the previous legal relationship (in
which there were certain disagreements and
uncertainties) and cannot be concluded if such
a legal relationship has not taken place; d) the
compromise agreement makes it possible to
settle future disputes and legal claims, but only
if they can be reasonably foreseen on the basis
of the available information; e) the compromise
agreement removes uncertainties and contro-
versies in the relationship between the parties
concerning the rights and obligations assumed,;
f) from the moment the compromise agreement
comes into force, claims can only be made un-
der its terms and can only relate to the exist-
ence, validity or performance of the settlement.
In order to return to the original requirements,
the transaction must have been declared void.
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Concretizarea unei viziuni valide, solutionarea
eficientd a impedimentelor, precum si asigurarea
unui rdspuns prompt si corespunzdtor la toate pro-
vocdrile pe care le infruntd actualul sistem de for-
mare profesionald a functionarilor publici cu statut
special si a carabinierilor din cadrul MAI, impune in
mod incontestabil o abordare logicd si individuald
a fiecdrei provocdri, exprimate prin luarea fermd si
neamdanatd a unor decizii de rigoare. Respectivele
hotdrdri urmeazd a fi trecute in evidenta strictd a
unui cadru oficial, programatic si coerent, unde nu
existd loc pentru diletantism, reticentd, interpre-
tdri echivoce, formalism si birocratie.

Cuvinte-cheie: provocare, proces, formare pro-
fesionald, instruire, personal, factor, influentd, de-
cizie, calitate.

The concretization of a valid vision, the effec-
tive resolution of impediments, as well as the pro-
vision of a prompt and appropriate response to
all the challenges faced by the current system of
professional training of civil servants with special
status and carabineers within the MIA, indisput-
ably imposes a logical approach and individual-
ity of each challenge, expressed through the firm
and immediate taking of rigorous decisions, re-
corded in the strict record of an official, program-
matic and coherent framework, where there is no
room for dilettantism, reluctance, equivocal inter-
pretations, formalism and bureaucracy.

Keywords: challenge, process, vocational
training, schooling, staff, factor, influence, deci-
sion, quality.

INTRODUCERE.

Calitatea personalului in Intreg sistemul
afacerilor interne, prioritar se poate garanta
printr-un nivel distins al instruirii, care asigu-
ra formarea incontestabila a competentelor
profesionale in uz si a celor din perspectiva,
axate solid pe valori bine conturate, ce per-
mit Insusirea capitald a unei conduite profe-
sionale desavarsite, pentru a raspunde adec-
vat la miriade de provocari. Cu toate acestea,
actualul sistem de formare profesionald a
functionarilor publici cu statut special si a
carabinierilor din cadrul Ministerului Aface-
rilor Interne (MAI) se confrunta cu o pletora
de provocdri de naturd variata, care necesita
precizate atat din perspectiva unei taxono-
mii cat si a impactului produs asupra formarii

1o

INTRODUCTION.

The quality of personnel in the en-
tire system of internal affairs can primarily
be guaranteed through a distinguished lev-
el of training, which ensures the indisput-
able formation of professional skills in use,
as well as those from the perspective, firmly
focused on well-defined values, which allow
the capital acquisition of conduct consum-
mate professionals, to adequately respond to
myriad challenges. However, the current sys-
tem of professional training of civil servants
with special status and carabineers within
the Ministry of Internal Affairs (MIA), faces
a plethora of challenges of a varied nature,
which require clarification both from the per-
spective of a taxonomy and impact produced
on vocational training as a process, as well as
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profesionale ca proces, precum si asupra be-
neficiarilor acestuia. Anume aceste obiecti-
ve ne propunem si le atingem in cercetarea
noastrd, pentru a veni cu anumite recoman-
dari de ameliorare atat pe parcurs, cat si in
concluzia acesteia.

SCOPUL

Este relevarea, estimarea prin compa-
rare, evidentierea si cercetarea provocarilor
pe care le infruntd actualul sistem de formare
profesionald a functionarilor publici cu statut
special si a carabinierilor din cadrul MAI

METODE APLICATE SI MATERIA-
LE UTILIZATE

Pentru realizarea studiului dat, au fost
aplicate metodele observatiei, deductiilor logi-
ce, comparatiei, studierii literaturii de speciali-
tate, a legislatiei si a practicii desfasurarii pro-
ceselor de formare profesionala in cadrul MAIL

REZULTATELE OBTINUTE SI DIS-
CUTII

In pofida faptului ci suntem axati pe
actualele provocdri din domeniu, In anumi-
te contexte unele provocdri pe care le vom
aborda in prezenta cercetare vor presupune
un demers prospectiv, care va pleca de la pre-
misa ca in viitorul foarte apropiat, in conditia
crizelor mondiale din prezent care progresea-
za fard intentia de a scddea din intensitate,
provocarile vor fi mult mai diferite fata de
cele contemporane din cauza unei implicari
reduse la remedierea acestora.

In contextul formirii profesionale ca
proces, pentru o obiectivitate deplina, pro-
vocarile identificate de cdtre noi urmeaza a fi
cercetate nu doar din perspectiva activitatilor
didactice, dar, bineinteles, si din cea a dome-
niilor de activitate gestionate de catre MAI,
care prin corelare urmeaza a fi luate in consi-
derare la formularea recomandarilor menite
sa eficientizeze procesele de formare profesi-
onala.

In aceasti ordine de idei tinem s amin-
tim principalele domenii de activitate gesti-
onate de catre MAI, si anume: ordinea si se-
curitatea publicd; managementul integrat al
frontierei de stat; combaterea criminalitdtii

on its benefits. We aim to achieve in our re-
search these precisely objectives, in order to
come up with certain recommendations for
improvement both along the way and in the
conclusion.

PURPOSE

The purpose includes revealing, esti-
mating by comparing, highlighting and re-
searching the challenges faced by the current
system of professional training of civil serv-

ants with special status and carabineers with-
in the MIA.

APPLIED METHODS AND MATE-
RIALS USED

To carry out the given study, the meth-
od of observation, logical deductions, com-
parison, studying the specialized literature,
the legislation and the practice of conducting
professional training processes within the
MIA were applied.

RESULTS OBTAINED AND DIS-
CUSSION

Regardless of the fact that we are previ-
ously focused on the current challenges in the
field, in certain contexts, definite challenges
that we will address in this research, will in-
volve a prospective approach, which will start
from the premise that in the very near future,
in the condition of crises in today’s world that
is progressing with no intention of slowing
down, the challenges will be much different
than contemporary ones due to a reduced in-
volvement in fixing them.

Within the context of professional
training as a process, for complete objectiv-
ity, the challenges identified by us are to be
researched not only from the perspective of
didactic activities, but well understood also
from the perspective of the fields of activity
managed by the MIA, which through corre-
lation are to be taken in consideration when
formulating recommendations aimed at
streamlining professional training processes.

In this context, we would like to men-
tion the main fields of activity managed by
the MIA, which are the following: public
order and security; integrated management
of the state border; fight against organized
crime; managing the migration flow, asylum
and integration of foreigners; prevention and
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organizate; gestionarea fluxului migrational,
azilului si integrarii strainilor; prevenirea si
lichidarea consecintelor situatiilor de urgenta
si exceptionale, protectia civila, apararea im-
potriva incendiilor si acordarea primului aju-
tor calificat; asigurarea respectarii drepturilor
si libertatilor fundamentale ale omului; apa-
rarea proprietatii publice si private; evidenta
populatiei si cetdteniei, evidenta vehiculelor
si conducdtorilor de vehicule; rezervele ma-
teriale de stat si de mobilizare - si manage-
mentul functiilor cu statut special din cadrul
Ministerului [6].

Pentru o concretizare mai concordan-
ta, dorim sd ne expunem din punct de vede-
re conceptual asupra fenomenului cercetat
de catre noi, desi chiar acest punct de anali-
za reprezintd o provocare, dat fiind faptul ca
conceptul ,Provocare” este unul suficient de
larg, care nu detine o definitie concisd si uni-
versald.

In conformitate cu majoritatea dictiona-
relor explicative, conceptul ,,Provocare” pre-
supune: a atdta, a intarata, a incita pe cineva
(sfidandu-1); a aduce pe cineva (prin acte de
violenta, lezare a demnitatii sau alte fapte ili-
cite) intr-o stare de surescitare favorabila co-
miterii unei fapte ilicite; a avea drept urmare;
a determina, a constitui, a cauza, a prilejui, a
pricinui; a produce intentionat un eveniment,
un proces, un fenomen [5].

Prin urmare, constatam cda conceptul
»,Provocare” se configureaza intr-o actiune,
fenomen sau un mediu, care prin natura sa,
reprezentata de anumite trasaturi specifice,
produce influentd/influente asupra indivizi-
lor, astfel determinandu-i sa adopte anumi-
te decizii privind reactionarea/adaptarea la
situatia stabilita.

Definitia elaboratd de catre noi se in-
cadreaza prin logica proiectata si in unele
afirmatii ale cercetatorului J. Canton, care
referindu-se in special la viitor din perspec-
tiva provocdrilor sustine si alte ipoteze rele-
vante fenomenului cercetat din punct de ve-
dere conceptual. Astfel, el mentioneaza: ,Va
puteti influenta viitorul, pentru aceasta veti
avea nevoie de: o viziune asupra viitorului si
o viziune clard a tintei spre care va indreptati;
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liquidation of the consequences of emergency
and exceptional situations, civil protection,
fire protection and provision of qualified first
aid; ensuring respect for fundamental human
rights and freedoms; defense of public and
private property; records of population and
citizenship, records of vehicles and vehicle
drivers; the state and mobilization material
reserves - and the management of the func-
tions with special status within the Ministry
[6].

Taking into account the intentions stat-
ed above, in advance, for a more consistent
concretization, we want to expose ourselves
on the phenomenon researched by us from a
conceptual point of view, although even this
point of analysis itself represents a challenge,
given the fact that the concept “Challenge” is
abroad enough one, that does not have a con-
cise and universal definition.

According to most explanatory dic-
tionaries, the concept of “Challenge” implies:
to inspire, agitate, incite someone (defying
him); to bring someone (through acts of vio-
lence, indignity or other unlawful acts) into a
state of arousal conducive to the commission
of an unlawful act; to have as a consequence;
to determine, to constitute, to generate, to oc-
casion, to cause; to intentionally produce an
event, a process, a phenomenon [5].

Therefore, we find that the concept of
“Challenge” is configured in an action, phe-
nomenon or environment, which by its na-
ture represented by certain specific features,
produces influence/influences on individuals,
thus causing them to adopt certain decisions
regarding reaction/adaptation to the estab-
lished situation.

The definition elaborated by us fits
through the projected logic and in some
statements of the researcher J. Canton, who,
referring in particular to the future from the
perspective of the challenges, also supports
other hypotheses relevant to the researched
phenomenon from a conceptual point of
view, thus mentioning: “You can influence
your future, for this you will need: a vision
of the future and a clear vision of the target
towards which you are heading; a social strat-
egy to reach this point; tools to convince key
people: colleagues, family to share a common
vision and strategy; actual implementation
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o strategie sociald pentru a ajunge in acest
punct; instrumente care sd convinga persoa-
nele-cheie: colegi, familia sa impartaseasca o
viziune si o strategie comund; punerea in apli-
care efectiva [1, p. 22].

In aceeasi ordine de idei, cu titlu de re-
comandare, autorul specifica: ,,Fiecare trebuie
sa-si schimbe gandirea fata de viitor care este
brazdat de provocari, schimbari si riscuri.”
Cu acelasi prilej, autorul defineste viitorul din
perspectiva provocarilor cu ajutorul a cinci
factori distinsi: ,, 1. Viteza. Ritmul schimbarilor
va fi amenintdtor, acoperind o multitudine de
domenii si va atinge toate aspectele vietii; 2.
Complexitatea. Un salt cantitativ Inregistrat de
forte aparent fara legatura intre ele vor avea
efect direct asupra tuturor aspectelor pana la
sigurante nationale si personald; 3. Riscul. Ris-
curi noi, riscuri mari, vor reconfigura fiecare
aspect al vietii; 4. Schimbarea. Transformari
radicale la locul de munca, in comunitate, ni-
velul relatiilor va vor constrange sa va adaptati
rapid la schimbadrile radicale; 5. Neprevdzutul.
Uneori pozitiv, alteori dificile de imaginat ele-
mentele-surpriza vor deveni o trasdaturd coti-
diana, fiind deseori o provocare pentru sensi-
bilitate si logica [1, p. 18].

Reflectand in mod rezonabil la elemen-
tele reprezentative ale subiectului de interes
din perspectiva conceptuald, In continuare,
in vederea unei concretizari coerente a fe-
nomenului cercetat, drept punct de plecare
in acest sens vor servi provocarile aferente
activitatilor didactice pe dimensiunea for-
marii profesionale a functionarilor publici
cu statut special si a carabinierilor din cadrul
MAL

In aceasti ordine de idei, initial ne vom
referi la starea resurselor alocate/investite
in acest sens, in vederea asigurdrii calitdtii
proceselor de formare profesionald, dat fiind
faptul cd anume alocarea resurselor reprezin-
ta o trasaturda remarcabila In cadrul oricarui
sistem, predestinatd mentinerii si eficientiza-
rii acestuia dupa principiul investitii-rezultat.
Iar alocarea corespunzatoare a resurselor per-
mite eficientizarea proceselor, imbunatatirea
mediului si obtinerea performantelor in ca-
drul sistemului, omiterea impedimentelor,

[1, p. 22].

In the same vein, by way of recommen-
dation, the author mentions: “Everyone must
change their thinking towards the future
which is full of challenges, changes and risks.
At the same time, the author defines the future
from the perspective of challenges with the
help of five distinct factors: 1. Speed. The pace
of changes will be threatening, covering a mul-
titude of fields and will touch all aspects of life;
2. Complexity. A quantitative jump recorded
by seemingly unrelated forces will have a di-
rect effect on everything from national and
personal security; 3. Risk. New risks, big risks,
will reconfigure every aspect of life; 4. Shifi.
Radical transformations at work, in the com-
munity, at the level of relationships will force
you to quickly adapt to radical changes; 5. Un-
expected. Sometimes positive, sometimes diffi-
cult to imagine, surprise elements will become
a daily feature, often being a challenge to sen-
sitivity and logic [1, p. 18].

Reasonably reflecting on the represent-
ative elements of the subject of interest from
the conceptual perspective, further, in order
to achieve a coherent realization of the re-
searched phenomenon, the challenges related
to didactic activities on the dimension of pro-
fessional training of civil servants with spe-
cial status and the carabineers from the MIA
will serve as a starting point in this sense.

In this vein, we will initially refer to
the state of the resources allocated/invested
in this regard, in order to ensure the quality
of professional training processes, given the
fact that the allocation of resources is a re-
markable feature within any system, predes-
tined to maintain and make it more efficient
according to the investment-result principle.
And the appropriate allocation of resources
undeniably allows the streamlining of pro-
cesses, the improvement of the environment
and the achievement of performances within
the system, the omission of impediments, the
prevention and control of risks and of course
the satisfaction of all beneficiaries.

Therefore, regardless of the active dy-
namism of endowments, which we have ob-
served in the last period of time in the didactic
plan, the assessment of material assurances
as well as the current state of the infrastruc-
ture in the field still indicates certain needs
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prevenirea si controlarea riscurilor.

Prin urmare, in ciuda dinamizarii active
a dotarilor, pe care o constatam in ultima pe-
rioadd de timp in plan didactic, aprecierea asi-
gurdrilor materiale si a stdrii actuale a infras-
tructurii din domeniu denota in continuare
anumite necesitati de renovare a obiectivelor
strategice pentru desfasurarea corespunza-
toare a proceselor de formare profesionala.
Mai cu seama aceste provocari se resimt in
domeniul interventiei profesionale si sunt
exprimate prin racordarea redusa a proce-
selor de formare profesionalda la obtinerea
competentelor cu privire la utilizarea cores-
punzatoare a noilor dotari din domeniu.

In acest context evidentiem, ci un nu-
mar considerabil de unitdti structurale sub-
ordonate MAI, de mai mult timp sunt do-
tate cu armament modern, in mare parte de
productie occidentald, pe cand procesele de
formare profesionald, din cauza insuficientei
sau chiar lipsei acestora, prioritar sunt axate
pe utilizarea armamentului produs in Uniu-
nea Sovieticd. Situatia descrisa devine si mai
precara din cauza asigurdrii normative insu-
ficiente, care in linii mari se rezuma la regle-
mentarea proceselor didactice realizate cu
armament din epoca sovietica. De asemenea,
in contextul mentionat putem alinia si faptul
ca, In mare parte, resursa umana implicatd in
organizarea si desfasurarea proceselor de for-
mare profesionald din domeniul enuntat nu
detine suficiente competente pentru instrui-
rea beneficiarilor cu armament modern.

In aceeasi ordine de idei evidentiem ci
procesele de formare profesionala realizate cu
armamentul invechit adesea sunt compromi-
se din cauza defectiunilor frecvente, care pre-
supun nu doar cheltuieli suplimentare pentru
repararea acestora, dar prezintd si un anumit
pericol pentru cei care participa la instruiri.

O situatie similard cu cea descrisda mai
sus se atestd la compartimentul utilizdrii mij-
loacelor speciale din dotare. Avem in vedere
zonele oarbe admise de cadrul normativ din
domeniu, In special evidentiindu-se Ordi-
nul comun/interdepartamental nr. 4/44/17-
C/6/1/4 din 11 ianuarie 2018, cu privire la
aprobarea Ghidului privind interventia pro-

for endowment and renovation of strategic
objectives for the proper development of
professional training processes. In particular,
these challenges are felt in the field of profes-
sional intervention and are expressed by the
reduced connection of professional training
processes to the acquisition of skills regard-
ing the appropriate use of new equipment in
the field.

In this context, we highlight that a con-
siderable number of structural units subor-
dinated to the MIA, for a longer time, have
been equipped with modern weaponry, most-
ly of Western production, while professional
training processes, due to their insufficiency
or even lack, are primarily focused on the use
of weaponry produced in the Soviet Union.
The described situation becomes even more
precarious due to the insufficient normative
assurance, which broadly boils down to the
regulation of didactic processes carried out
with Soviet-era weaponry. Furthermore,
in the mentioned context, we can also align
the fact that, for the most part, the human
resource involved in the organization and
carrying out of the professional training pro-
cesses in the stated field does not have enough
skills to train the beneficiaries with modern
weapons.

In the same vein, we point out that
even the professional training processes car-
ried out with outdated weapons are often
compromised due to frequent malfunctions,
which not only involve additional expens-
es for their repair, but also present a certain
danger to those who participate in the train-
ing.

A situation similar to the one described
above can also be seen in the compartment
for the use of special equipment, we have
in mind the blind areas allowed by the reg-
ulatory framework in the field, in particular
joint/interdepartmental Order no. 4/44/17-
C/6/1/4 of January 11, 2018, regarding the
approval of the Guide concerning profession-
al intervention in the exercise of the function,
in which the lack of regulations regarding the
techniques and tactics of applying the new
special means from the endowment of the
structural units subordinated to the MIA, as
well as other law enforcement bodies in the
state is obviously felt, such as, for example,
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fesionala in exercitiul functiei, In care se re-
simte in mod evident lipsa reglementdrilor
cu privire la tehnicile si tacticile de aplicare a
noilor mijloace speciale din dotarea unitatilor
structurale subordonate MAI, precum si al-
tor organe de forta din stat, cum ar fi, spre
exemplu, tonfa sau bastonul telescopic. La-
cunele nominalizate compromit legalitatea
aplicdrii mijloacelor speciale mentionate, ast-
fel calificandu-le drept neutilizabile, in pofida
cheltuielilor considerabile suportate pentru
achizitionarea acestora.

Bineinteles, cda din perspectiva
mentionata putem enumera si multe alte pro-
vocari care afecteaza procesele de instruire,
precum cea a munitiilor pentru sedintele de
tragere, care s-a acutizat odata cu invada-
rea la 24 februarie 2022 a Ucrainei de catre
Federatia Rusa, cea a simulatoarelor interac-
tive pentru trageri, amenajarea moderata a
tirurilor, poligoanelor de instruire si sdlilor
sportive, iar In cazul desfdasurarii proceselor
de formare profesionala la locul de serviciu in
majoritatea subdiviziunilor MAI chiar lipsa
acestora, etc.

In cazul proceselor de formare profe-
sionala realizate la locul de serviciu, situatia
este in general una dificild, reprezentatd de un
cumul de provocdri, insa la acest subiect vom
reveni pe parcursul prezentei cercetari.

Cu referire la situatia stringentd, legata
de poligoanele de instruire, simulatoare, ti-
ruri, sdli sportive, precum si altd infrastruc-
turda special amenajata pentru buna organi-
zare si desfasurare a proceselor de formare
profesionald la compartimentul interventiei
profesionale si nu numai, din perspectiva
absolutd a tuturor domeniilor de activitate
gestionate de catre MAI, constatam anumite
provocdri ce tin de absenta cadrului normativ
cu privire la asigurarea securitatii si sanatatii
in munca la exploatarea obiectivelor/puncte-
lor/instalatiilor de antrenament si instruire,
mentionate mai sus.

In lipsa acestui cadru normativ, in pre-
zent, pentru obiectivele nominalizate nu
este stabilit statutul, clasificarea si destinatia
concisd a acestora, modalitatea, procesele si
termenele de constituire, organizare, ame-

tonfa or telescopic stick. The named gaps ob-
viously compromise the legality of the appli-
cation of the mentioned special means, thus
qualifying them as unusable regardless of the
considerable expenses incurred for their pur-
chase.

Of course, from the mentioned per-
spective we can also list many other chal-
lenges that affect training processes, such as
that of ammunition for shooting sessions,
which became more acute with the invasion
of Ukraine on February 24, 2022, by the Rus-
sian Federation, that of interactive shooting
simulators, the moderate arrangement of
shooting ranges, training ranges and sports
halls, and in the case of carrying out profes-
sional training processes at the place of work
in most subdivisions of the MIA, even their
absence, etc.

In the case of professional training pro-
cesses carried out at the workplace, the situa-
tion is generally difficult one, represented by
a number of challenges, but we will return to
this topic during this research.

With reference to the pervasive situa-
tion, related to the training ranges, simula-
tors, shooting ranges, sports halls, as well as
other specially designed infrastructure for
the good organization and development of
professional training processes in the profes-
sional intervention department and not only,
from the absolute perspective of all fields of
activity managed by the MIA, we find certain
challenges related to the absence of the nor-
mative framework regarding the assurance of
safety and health at work in the operation of
the training and practice objectives/points/
facilities, mentioned above.

In the absence of this normative frame-
work, currently, for the nominated objec-
tives, their status, classification and concise
destination, the method, processes and terms
of their establishment, organization, arrange-
ment, maintenance, management and ap-
proval, as well as the persons responsible for
carrying out the activities are not established
imposed, which of course presents a real dan-
ger to the life and health of those who partic-
ipate in the professional training processes,
regardless of the quality held by them.

The circumstances in which the de-
scribed challenges are consumed, seem quite
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najare, Intretinere, gestionare si omologare a
acestora, precum si responsabilii de realiza-
rea activitatilor respective, fapt care prezinta
un pericol real pentru viata si sandtatea celor
care participa la procesele de formare profe-
sionala.

Circumstantele in care se consuma pro-
vocarile descrise par destul de excentrice pe
fonul numeroaselor practici si experiente
din domeniu, intdlnite cu usurintd la nivel
international, care prevad si stabilesc norme
clare cu privire la siguranta in constructia,
amenajarea, intretinerea, omologarea, clasifi-
carea, organizarea si exploatarea obiectivelor
similare, pe care le putem consulta, prelua si
adapta rational la nivel national.

Tinand cont de faptul ca anume do-
meniul interventiei profesionale reprezinta
pilonul fundamental al sistemului MAI, de
provocdrile enumerate mai sus pe dimen-
siunea proceselor de formare profesionala
la compartimentul interventiei profesiona-
le, dar si de cele cu care se confruntd zi de zi
functionarii publici cu statut special si cara-
binierii din cadrul MAI in timpul realizarii
misiunilor de serviciu, precum atacul armat
produs in Aeroportul International Chisindu
la data de 30 iunie 2023, suntem obligati sd
reconsideram radical si neintarziat la nivelul
intregului sistem al MAI toate viziunile afe-
rente dimensiunii enuntate.

Provocari similare cu cele reflectate din
perspectiva domeniului de interventie profe-
sionala, care compromit procesul de formare
profesionald a functionarilor publici cu sta-
tut special si a carabinierilor din cadrul MAI,
intampinam si la compartimentul aplicarii
legii In domeniul constatdrii si documentarii
infractiunilor si contraventiilor, care de ase-
menea reprezintd un pilon strategic al siste-
mului MAIL

In aceasti ordine de idei, tinem si
mentiondm, cd un rol extrem de important in
obtinerea succesului instruirii din domeniu
nominalizat il au orele practice, desfdasurate
in conditii analogice celor reale, unde cel in-
struit dobandeste competentele necesare
prioritar cu ajutorul preddrii procedurale,
astfel avand posibilitatea sda foloseasca si sa

eccentric against the background of the many
practices and experiences in the field, easily
encountered at the international level, which
provide and establish clear rules regarding
safety in construction, arrangement, main-
tenance, homologation, classification, organ-
ization and exploitation of similar objectives,
which we can consult, take over and adapt ra-
tionally at the national level.

Taking into account the fact that the
field of professional intervention represents
the fundamental pillar of the MIA system,
the challenges listed above on the dimension
of professional training processes in the pro-
fessional intervention department, but also
those that civil servants with special status
face every day and carabineers within the
MIA during the performance of their service
missions, such as the armed attack produced
in the Chisinau International Airport on June
30, 2023, we are obliged to radically and
without delay reconsider at the level of the
entire MIA system all visions related to the
stated dimension.

Challenges similar to those reflected
from the perspective of the field of profes-
sional intervention, which compromise the
professional training process of civil servants
with special status and carabineers within the
MIA, we also encounter in the department of
law enforcement in the field of detection and
documentation of crimes and misdemeanors,
which also represent a strategic pillar of the
MIA system.

In this vein, we would like to mention
that practical classes, carried out in condi-
tions similar to real ones, play an important
role in achieving the success of training in
the nominated field, where the trainee ac-
quires the necessary skills primarily with the
help of procedural teaching, thus having the
opportunity to use and apply live various
procedures, technologies, equipment, etc.
Namely, in the described circumstances, we
realize how important the high-performance
infrastructure is, specially built and arranged
for the good organization and development
of professional training processes at the law
enforcement department in the field of detec-
tion and documentation of crimes and misde-
meanors, which unfortunately in some cases
is currently outdated/ old and therefore inef-
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aplice pe viu diverse proceduri, tehnologii,
utilaje, etc. Anume in circumstantele descri-
se constientizam pe cat de importanta este
infrastructura performantd, special edifica-
ta si amenajatd pentru buna organizare si
desfasurare a proceselor de formare profesio-
nald la compartimentul aplicarii legii in dome-
niul constatarii si documentarii infractiunilor
si contraventiilor, care actualmente, spre re-
gret, In unele cazuri este invechita/depasitd
si prin urmare ineficienta, iar in altele la ge-
neral este absentd. In consecintd, procesele
de formare profesionala, la compartimentul
amintit, in mod conditionat sunt axate mai
mult pe predarea declarativa, care de sine
statator nu este capabild sd asigure obtinerea
performantelor in instruirea functionarilor
publici cu statut special si a carabinierilor din
cadrul MAL

O alta provocare majord, in contextul
abordat, este sesizata de cdtre noi din per-
spectiva noilor categorii de infractiuni si
contraventii care s-au ivit recent la orizontul
mondial, dar si national, al stiintelor penale
si contraventionale, cu care angajatii MAI au
indatorirea sa lupte la fel de eficient ca si in
cazul unor infractiuni sau contraventii de ru-
tind.

Resursa umana care urmeaza sa instru-
iascd angajatii MAI cum necesita a fi consta-
te si anihilate eficient aceste delicte de noud
generatie, in multe cazuri, din pacate, este
formatd pentru noile domenii de formare cu
intarziere, corespunzator fiind lansate si pro-
cesele de formare profesionala, fapt care afec-
teazd atat beneficiarii directi cat si ceiindirecti
ai proceselor de formare profesionala.

Un impact similar este produs siin cazul
absentei sau insuficientei tehnologiilor, utila-
jului si altui inventar didactic, folosit pentru
instruirea personalului MAI in lupta cu noile
categorii de infractiuni si contraventii.

In alte situatii, ca si in cazul interventiei
profesionale, se resimte racordarea redu-
sa a proceselor de formare profesionald la
obtinerea competentelor cu privire la uti-
lizarea corespunzdtoare a noilor dotari din
domeniul aplicarii legii la constatarea si do-
cumentarea infractiunilor si contraventiilor.

fective, and in others it is generally absent. As
a result, the professional training processes
at the mentioned department, conditional-
ly, are focused more on declarative teaching,
which is not able to ensure the achievement
of performance in the training of civil serv-
ants with special status and carabineers with-
in the MIA.

Another major challenge, in the context
addressed, is perceived by us from the per-
spective of the new categories of crimes and
misdemeanors that have recently appeared
on the global but also national horizon of
criminal and contraventional sciences, with
which MIA employees have the duty to fight
as well as effectively as in the case of routine
crimes or misdemeanors.

In this line of ideas, the human resource
that will train MIA employees how these new
generation crimes need to be detected and
annihilated effectively, in many cases, un-
fortunately, for the new fields the training is
going on with a delay, correspondingly with
the processes of professional training, which
of course affects both the direct and indirect
beneficiaries of the professional training pro-
cesses.

A similar impact is produced in the case
of the absence or insufficiency of technolo-
gies, equipment and other didactic invento-
ry, used to train MIA staff in the fight against
new categories of crimes and misdemeanors.

In other situations, as in the case of pro-
fessional intervention, there is a lack of con-
nection between professional training pro-
cesses and the acquisition of skills regarding
the appropriate use of new equipment in the
field of law enforcement to detect and docu-
ment crimes and misdemeanors. Therefore,
several structural units subordinated to the
MIA are equipped with modern technologies
and equipment characteristic to the stated
field, while the educational institutions with-
in the MIA framework do not conduct train-
ing on their use in their absence.

At the same time, we note that on
some aspects, the employees of the struc-
tural units subordinated to the MIA, which
were equipped with modern technologies
and equipment, were trained both locally and
outside the borders of the Republic of Moldo-
va by foreign specialists, and only these em-
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Prin urmare, mai multe unitdti structurale
subordonate MAI sunt dotate cu tehnologii
si aparataj modern caracteristic domeniului
enuntat, pe cand institutiile de invatamant
din cadru MAI 1n lipsa lor nu desfdsoard in-
struiri cu privire la utilizarea acestora.

Concomitent constatam cd, pe unele
aspecte, angajatii unitatilor structurale subor-
donate MAI care au fost dotate cu tehnologii
siaparataj modern, au fost instruiti atat pe loc
cat si in afara hotarelor Republicii Moldova,
iar la instruirile nominalizate au participat
in mare parte doar acesti angajati si, intr-un
numdr mai redus, cadrele didactice din ca-
drul institutiilor de invitdmant ale MAL In
circumstantele acestei provocdri, consideram
prioritard si oportuna formarea pentru noile
domenii de formare a cadrelor didactice din
cadrul MAI, precum si dotarea institutiilor de
invatamant ale MAI cu tehnologii si apara-
taje moderne. In majoritatea cazurilor, acest
fapt va permite atat consolidarea profesio-
nalismului in randurile cadrelor didactice cat
si instruirea unui numdr mult mai mare de
angajati din cadrul unitdtilor structurale sub-
ordonate MAI, cu cheltuieli mai reduse. Tot-
odata, aceasta situatie va permite dezvoltarea
capacitatii tehnico-materiale a institutiilor de
invatamant din cadrul MAL

In continuare, vom evidentia corelarea
insuficientd a domeniului de formare profe-
sionald cu cel al cercetdrii stiintifice. Aceastd
interactiune redusa, ca exemplu se poate cali-
fica pe post de provocare si in cazul instruiri-
lor realizate din domeniul delictelor de nouad
generatie si nu numai.

In situatia in care aspectul nominalizat
este unul corespunzator organizat si gestionat
la nivelul Academiei ,,Stefan cel Mare” a MAI,
in cazul celorlalte institutii de invatamant
si centre de instruire din cadru MAI acesta
practic lipseste.

In esenta corelarii domeniului de forma-
re profesionald cu cel al cercetarii stiintifice
urmeaza sa constientizam cd aceasta dimen-
siune 1i revine in mod prioritar cadrului di-
dactic. Anume el, sub auspiciul factorilor de
decizie, In conditia unei autonomii confor-
tabile, necesita sda manifeste interes activ si

ployees mostly participated in the nominated
trainings and, in a smaller number, teaching
staff from the educational institutions of the
MIA. Under the circumstances of this chal-
lenge, we consider training for the new fields
of training for teaching staff within the MIA
as a priority and opportunity, as well as the
equipping of the MIA’s educational institu-
tions with modern technologies and equip-
ment, currently used by the subordinated
structural units of the MIA. In most cases,
this fact will allow both the consolidation of
professionalism among the teaching staff of
the MIA and the training of a much larger
number of employees from the subordinated
structural units of the MIA with lower ex-
penses, at the same time this situation will of
course allow the development of the techni-
cal-material capacity of the educational insti-
tutions of the MIA.

Next, in this research, using the meth-
od of logical deductions not only to obtain
certain findings, but also to concretize cer-
tain aspects and particularities relevant to
the phenomenon analyzed by us, we high-
light the insufficient correlation of the field
of professional training with that of scientific
research, a field that is really essential to the
consolidation of the former one. This reduced
interaction, as an example, can be qualified as
a challenge in the case of the training carried
out in the field of new generation crimes and
not only.

In the situation where the nominated
aspect is properly organized and managed at
the level of the Academy “Stefan cel Mare” of
the MIA, in the case of the other educational
institutions and training centers within the
MIA framework, this is practically absent.

In the essence of the correlation of the
field of professional training with that of sci-
entific research, we must be aware that this
priority dimension belongs to the teaching
staff, namely that under the auspices of the
decision-makers, under the condition of a
comfortable autonomy, they need to show ac-
tive interest and initiative in the operational
plan for this interaction.

Our convictions, in the sense addressed,
are also shared by the Romanian researcher,
PhD, Dumitru Licsandru, who mentions that
the implementation of a rigorous system for
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initiativa in plan operational pentru aceasta
interactiune.

Convingerile noastre, in sensul abordat,
sunt Impartdsite si de cdtre cercetatorul ro-
man dr. Dumitru Licsandru, care mentioneaza
ca punerea in functiune a unui sistem riguros
de monitorizare si valorificare a progreselor
in domeniu si aducerea formatorilor MAI in
apropierea valului inovator poate fi asiguratd
prin intermediul cercetarii stiintifice, asa cum
se intampla in toate tdrile cu traditie si cu sis-
teme de Invatamant performante [3, p.72].

Un alt cumul de provocari aferente
activitatilor didactice pe dimensiunea for-
marii profesionale a functionarilor publici
cu statut special si a carabinierilor din cadrul
MALI este reprezentat atat de calitatea profe-
sionald a cadrului didactic, cat si de asigurarea
acesteia.

Prin urmare, in prim-plan ne vom re-
feri la metodologia de predare utilizata de
catre cadrele didactice in instruirea perso-
nalului MAI, dat fiind faptul ca nu doar sun-
tem interesati, dar avem si obligatia sa efi-
cientizim In permanentd actul educational
consacrat acestora prin actiuni concrete de
modernizare si perfectionare a metodologiei
invatdmantului.

Obligatia la care ne-am referit este
pe deplin argumentatd si de faptul cd noile
generatii sunt mult prea indiferente fata de
participarea la procesele didactice organiza-
te si desfasurate din perspectiva didacticii
traditionale, unde activitatile de predare prin
intermediul metodologiei specifice modelului
nominalizat provoaca beneficiarilor la gene-
ral dezinteres fata de participarea la procesul
didactic.

In contextul actualititii metodologi-
ei de predare, utilizatd in orice instruire, in-
clusiv a personalului MAI, cadrele didactice
necesita sa se concentreze pe aplicarea me-
todelor didactice interactive, care in practica
datorita efectelor/calitatilor sale transforma-
toare si-au demonstrat si confirmat pe deplin
prestigioasa virtute.

Consimtind franc faptul ca metodele
didactice interactive nu reprezinta o rezolva-
re desavarsitd a tuturor problemelor din do-

monitoring and capitalizing on progress in
the field and bringing MIA trainers closer to
the innovative wave can be ensured through
scientific research, as happens in all countries
with tradition and high-performing educa-
tion systems [3, p.72].

Another set of challenges related to di-
dactic activities on the dimension of profes-
sional training of civil servants with special
status and carabineers within the MIA is rep-
resented by both the professional quality of
the teaching staff and its assurance.

Therefore, in the foreground we will re-
fer to the teaching methodology used by the
teaching staff in the training of the MIA staff,
given the fact that we are not only interested
but also have the obligation to permanently
make the educational act dedicated to them
more efficient through concrete moderniza-
tion and improvement actions of the teaching
methodology.

The obligation we referred to is fully ar-
gued by the fact that the new generations are
very indifferent to participating in didactic
processes organized and carried out from the
perspective of traditional didactics, where
teaching activities through the methodol-
ogy specific to the nominated model cause
the beneficiaries to be generally disinterest-
ed compared to participation in the didactic
process.

Within the context of the actuality of
the teaching methodology, used in any train-
ing, including the MIA staff, teachers need
to focus on the application of interactive
teaching methods, which in practice, due to
its transformative effects/qualities, have fully
demonstrated and confirmed their prestig-
ious virtue.

Acknowledging the fact that interactive
didactic methods do not represent a perfect
solution to all problems in the field, however
their advantages being analyzed in relation to
those of traditional didactic methods, we are
strongly encouraged to use them decisively.

The greatest benefit of interactive di-
dactic methods relates to their assured suc-
cess in providing a solid learning to the ben-
eficiaries, which can be easily measured by
evaluating the affective, cognitive, action
and psychomotor resources, formed in them
through the real contexts of professional ac-
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meniu, totusi avantajele acestora fiind anali-
zate In raport cu cele ale metodelor didactice
traditionale, suntem incurajati energic sa le
utilizam In mod hotarat.

Cel mai mare beneficiu al metodelor di-
dactice interactive se raporteaza la succesul
asigurat al acestora in furnizarea unei invatari
solide beneficiarilor, care poate fi cu usurinta
masurat prin evaluarea resurselor afective,
cognitive, de actiune si psihomotorii, formate
la acestia prin intermediul contextelor reale
de activitate profesionald, integrate in pro-
cesul de formare profesionald a personalului
MALIL

In pofida faptului ci, din punctul de
vedere al eticii profesionale nescrise, nu mai
putem autoriza predarea ca proces in calitate
de aliat loial al didacticii traditionale in con-
textul instruirii personalului MAI. Cu pdrere
de rau, astfel de provocdri intalnim frecvent
in domeniul cercetat de citre noi. In aceasti
ordine de idei exclamdm cd a venit de mult
timpul de a face diferente Intre informativ si
formativ.

Potrivit cu rationamentele stoca-
te evidentiate mai sus, avem suficientd
determinatie si convingere sa nu privim me-
todologia didactica inovatoare cu reticenta.
In acest context nu existi loc pentru interpre-
tari echivoce, formalism si/sau birocratie.

In continuare, potrivit opticii aplica-
te la analizarea provocdrilor care vizeaza
metodologia didactica, utilizata in instrui-
rea functionarilor publici cu statut special
si a carabinierilor din cadrul MAI, tinem sa
evidentiem, ca orice proces de formare pro-
fesionald fiind proiectat si lansat, nu permite
obtinerea obiectivelor fixate in cazul exclu-
derii activitatilor cognitive, care sunt intr-o
stransd legaturd cu calitatea Invatarii.

Procesul de predare in calitatea sa de
activitate didactica pretinde o abordare asu-
mata de la pedagog, astfel ca acesta nu se va
concentra doar la obtinerea scopului final al
activitatilor didactice, dar si la felul cum se
organizeaza si se desfdsoard acestea.

In contextul unei responsabilititi pro-
fesionale asumate, cadrele didactice vor lua
in considerare nu doar modelele educationale

tivity, integrated in the process of profession-
al training of the MIA staff.

Disregarding the fact that, from the
point of view of unwritten professional eth-
ics, we can no longer authorize teaching as
a process as a loyal ally of traditional didac-
tic in the context of MIA staff training, un-
fortunately, such challenges are frequently
encountered in the field researched by us. In
this vein, we exclaim that the time has long
come to differentiate between informative
and formative.

According to the reasoning stored and
highlighted above, we have enough determi-
nation and conviction not to look at innova-
tive teaching methodology with reluctance. In
this context there is no room for equivocal in-
terpretations, formalism and/or bureaucracy.

Next, according to the optics applied
to the analysis of the challenges aimed at the
didactic methodology, used in the training of
civil servants with special status and carabi-
neers within the MIA, we would like to high-
light that any professional training process
being designed and launched, does not allow
the achievement of the objectives set in the
case of excluding cognitive activities, which
are closely related to the quality of learning.

Pursuing quality in teaching requires us
to understand that this tandem is configured
in an appropriately designed act, processive-
ly consumed strictly from the methodological
perspective, in the repercussion of which the
success of a solid learning is undeniably en-
sured, characterized by the unleashing of the
formative nature of the process.

Therefore, the teaching process in
its capacity as a didactic activity undoubt-
edly demands an assumed approach from
the teacher, so that it will not only focus on
achieving the final goal of the didactic activ-
ities, but also on how they are organized and
carried out.

In the context of an assumed profes-
sional responsibility, teachers will take into
account not only the educational models that
are on the agenda, but of course also such im-
portant features as the cognitive, affective
and psychomotor style and potential of the
beneficiaries of the professional training pro-
cesses. In addition to professional experience,
this information will allow the teaching staff
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aflate la ordinea de zi, dar si asa particularitati
importante ca stilul si potentialul cogni-
tiv, afectiv si psihomotor al beneficiarilor
proceselor de formare profesionala. Pe lan-
ga experienta profesionald, anume aceste
informatii 1i vor permite cadrului didactic sa
armonizeze/coreleze in mod echilibrat preda-
rea declarativa si cea procedurala, fapt care va
contribui la desfasurarea unui proces instruc-
tiv-educativ de calitate.

Un alt aspect strategic din perspec-
tiva provocarilor care vizeazda metodologia
didacticd se configureaza in adaptarea si va-
lorificarea optima a principiilor andragogice
in cadrul proceselor de formare profesionala
a personalului MAI, care detin o valoare net
superioara celor pedagogice.

Tinand cont de scopul educatiei adul-
tilor, modul in care ei invata, precum si de
finalitdgile acestei educatii, transpunem
specificatiile acestora din perspectiva do-
meniului de formare profesionald din cadrul
MALI, precum si a relevantei pe care o prezin-
tad aceste principii:

- potrivit cadrului juridic al MAI, functi-
onarii publici cu statut special si carabinierii au
obligatia sd frecventeze procesele de formare
profesionald pe tot parcursul carierei, care in
mediu presupune 25 de ani de activitate;

- deoarece varsta minima pentru anga-
jare in cadrul MAI este de 18 ani, functionarii
publici cu statut special si carabinierii, fiind
atestati din toate perspectivele drept maturi
si detinand o experientd in a invata, poseda
anumite strategii si stiluri de invdtare si per-
cepere;

- functionarii publici cu statut special
si carabinierii din cadrul MAI sunt atrasi de
invatarea axata pe interactivitate, contexte
reale din viata, precum si de activitatea pro-
fesional3;

- personalul MAI necesitd sa fie abor-
dat pentru a invatd de motivatia pe care o
detine In acest sens, element care, totodatd,
in anumite contexte se echivaleaza cu respon-
sabilitatea;

- intensitatea tendintelor de a valorifi-
ca in practica competentele formate la adulti
este una sporitd;

to balance/correlate declarative and proce-
dural teaching, a fact that will contribute to
the development of a quality instruction-
al-educational process.

Another strategic aspect from the per-
spective of the challenges aimed at the didac-
tic methodology is configured in the optimal
adaptation and capitalization of andragogic
principles within the professional training
processes of the MIA staff, which have a clear-
ly superior value to the pedagogical ones.

Generalizing the characteristics of the
principles of adult learning, taking into ac-
count the purpose of adult education, the way
they learn, as well as the goals of this educa-
tion, we transpose their specifications from
the perspective of the field of professional
training within the MIA, as well as the rele-
vance these principles present:

- according to the legal framework of
the MIA, civil servants with special status
and carabineers have the need, but also the
obligation, to attend professional training
processes throughout their career, which on
average requires 25 years of activity;

- emerging from the situation, that the
minimum age for employment within the
MIA is 18 years, civil servants with special
status and carabineers, being certified from
all perspectives as mature and having expe-
rience in learning, possess certain strategies
and of course learning and perception styles;

- civil servants with special status and
carabineers within the MIA are attracted by
learning focused on interactivity, real life
contexts, as well as professional activity;

- in the context of the previously expe-
rienced, MIA staff can be facilitated or hin-
dered in professional training processes due
to their experience;

- MIA staff needs to be approached in
order to learn from the motivation they have
in this regard, an element which, at the same
time, in certain contexts equates to responsi-
bility;

- intensity of the tendencies to capi-
talize in practice the competences formed in
adults is an increased one;

- formal contexts of vocational training
for adults are not productive [2].

According to the above, of course, the
MIA teaching staff needs to review the ap-
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- contextele formale de formare profe-
sionald pentru adulti nu sunt productive [2].

Cadrele didactice din MAI necesita sa
revada aplicarea principiilor pedagogice, ast-
fel incluzand si valorificand in mod optimal
in activitatea sa profesionald principiile an-
dragogice care prin natura lor sunt parte indi-
vizibila a proceselor de formare profesionala
a functionarilor publici cu statut special si a
carabinierilor din cadrul MAIL

Lipsa de experienta si pregatirea nein-
destulatd a specialistilor din domeniul forma-
rii profesionale in cadrul unitatilor structu-
rale subordonate unor inspectorate generale
ale MAI meriti o atentie deosebiti. In cazul
altor inspectorate generale din cadrul MAI,
specialisti In domeniul formarii profesionale
existd intr-un numar extrem de limitat doar
la nivelul aparatelor centrale, avand in sarci-
na coordonarea si monitorizarea situatiei din
domeniu pentru tot inspectoratul. In conditia
circumstantelor in care problemele aferen-
te resursei umane responsabile de domeniul
formarii profesionale sunt tolerate, procesul
de formare profesionala va fi unul defectuos.

In prezent, calitatea proceselor de
formare profesionald la locul de serviciu
practic nu inregistreazd progrese, iar anu-
mite performante care in ciuda tuturor
circumstantelor de detriment totusi sunt
atinse au un caracter extrem de efemer.

Situatia actuala relevatda de catre noi,
spre nedumerire, de fapt reprezintd o oglin-
dire a unor constatdri realizate inca in anul
2015 si reflectate in Raportul MAI privind
analiza functionald a Ministerului, unde
se mentioneaza ca existd lipsuri in ceea ce
priveste poligoanele de tragere si bazele spor-
tive, Indeosebi in teritoriu. Multe unitati si
subunitdti efectueaza trageri la poligoane ne-
omologate sau stabilite ad-hoc, ceea ce creea-
za riscuri pentru personal si populatie. Este
deficit de munitie pentru antrenamente si de
materiale pentru protectia fonicé, in intreaga
Politie existand numai 17 poligoane si 13 sali
de sport.

Mentiondm, de asemenea, intelegerea
incorecta a modalitatii de pregatire a ofite-
rului la structurile teritoriale. Astfel, acesta
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plication of pedagogical principles, thus in-
cluding and optimally valorizing in their pro-
fessional activity the andragogic principles
which by their nature are an indivisible part
of the professional training processes of civil
servants with special status and of the carabi-
neers within the MIA.

With reference to the current challeng-
es, found from the perspective of the profes-
sional training processes carried out at the
place of work, which we mentioned before,
we would like to mention that, unfortunately,
the first place among these challenges is ac-
tually not those that are part of the category
of material resources, although this compart-
ment is also extremely precarious, but those
related to human resources, namely, the lack
of experience and insufficient training of spe-
cialists in the field of professional training
within the structural units subordinated to
MIA general inspectorates, situation admit-
ted under the condition of paying little atten-
tion to this field as well as a little motivation
of these specialists. In the case of other gen-
eral inspectorates within the MIA, specialists
in the field of professional training exist in an
extremely limited number only at the level of
central apparatuses, having the task of coor-
dinating and monitoring the situation in the
field for the entire inspectorate. Under the
condition of the circumstances in which the
problems related to the human resource re-
sponsible for the field of professional training
are tolerated, the professional training pro-
cess will of course be defective and according-
ly its expected results will be compromised.

Actually, within the context of the chal-
lenges mentioned above, we regret to note
that the quality of professional training pro-
cesses at the workplace practically does not
register progress, and certain performances
that, despite all the detrimental circumstanc-
es are therefore achieved, nevertheless have
an extremely ephemeral character.

To our confusion, the current situation
revealed by us, in fact represents a reflection
of some findings made back in 2015 and re-
flected in the MIA Report regarding the func-
tional analysis of the MIA of the Republic of
Moldova, where it is mentioned that there
are shortages in terms of landfills shooting
and sports bases, especially in the territory.
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»citeste” (literalmente), toate temele, indi-
ferent de categoria de pregatire. Reiteram
faptul ca pe timpul convocarii saptdmanale a
politistilor la sediul Inspectoratelor de Politie
se desfasoara si pregatirea profesionala. Deci,
in loc sa fie gestionarul domeniului si organi-
zatorul activitatilor, saptamanal, aceeasi per-
soand (ofiterul cu pregatirea) prezintd/citeste
lectii. Asa incat ,toti sunt satui de pregatire”.

Inspectoratul General al Politiei a mai
mentionat ca deficit: ,Pregatirea insuficien-
ta si/sau lipsa de experientd in domeniul de
activitate a inspectorilor pentru formare pro-
fesionala din cadrul Sectiilor resurse umane
ale IP, cauzata de numirile in functiile sus-
mentionate a angajatilor fard experientd in
activitatea politieneasca sau a angajatilor a
caror activitate anterioard nu a avut tangenta
cu domeniul formarii profesionale.” S-a mai
precizat, de asemenea: ,Plafonul scazut al
functiei de inspector pentru formare profesi-
onali din subdiviziunile IGP, ceea ce diminu-
eaza concurenta pentru ocuparea functiei re-
spective... Nivelul de pregatire profesionala si
tendinta de autoperfectionare/autoinstruire
ale specialistilor sunt de asemenea scazute.”

Nivelul atat de scazut al functiei nu asi-
gura stabilitatea pe post a ofiterilor cu prega-
tirea, fiind astfel numiti ofiteri foarte tineri si
neexperimentati, pentru care activitatea este
de tranzitie catre alte pozitii si grade.

Ineficacitatea formadrii continue in
unitati este accentuatd de absenta minimului
de dotdri cu mijloace de invatamant, a inter-
netului si a accesului limitat la platformele de
invatamant la distantd [10].

Spre mirare, la o distantad de doi ani de
la publicarea Raportului MAI privind ana-
liza functionald a MAI, situatia ramane ne-
schimbata. Prin urmare, studiind continutul
Hotararii Guvernului nr.354/2017 cu privire
la aprobarea Strategiei nationale de ordine
si securitate publica pentru anii 2017-2020
si a Planului de actiuni privind implementa-
rea acesteia, observam ca la punctul 51 din
Sectiunea 3 a Capitolului V al documentu-
lui nominalizat se mentioneazd cd formarea
continud la locul de munca este formala si
ineficientd, nepermitand asigurarea necesa-

Many units and sub-units fire at unapproved
or ad hoc ranges, which creates risks for per-
sonnel and the population. There is a short-
age of ammunition for training and materials
for sound protection. There are only 17 poly-
gons in the entire Police. Also, there are only
13 gyms.

We also mention the incorrect under-
standing of the role of the officer with the
training from the territorial structures. Thus,
he “reads” (literally), all the homework, re-
gardless of the training category. We reiterate
the fact that during the weekly convocation
of police officers at the headquarters of the
Police Inspectorates, professional training is
also carried out. So instead of being the do-
main manager and the organizer of the ac-
tivities, the same person (the training officer)
presents/reads the lessons on a weekly ba-
sis. In such a way, “everyone is fed up with
preparation”.

The General Police Inspectorate also
mentioned it as a deficit: “Insufficient train-
ing and/or lack of experience in the field of
activity of the inspectors for professional
training within the Human Resources Units
of the PI, caused by the appointments to the
above-mentioned positions of employees
with no experience in police activity or em-
ployees whose previous activity did not have
common ground with the field of professional
training.” It was also specified: “The low lim-
it of the post of vocational training inspector
in the GPI subdivisions, which reduces the
competition for the position.” “The level of
professional training and the tendency for
self-improvement/self-training of specialists
are also reduced.”

Establishing such a low level of the po-
sition does not ensure the stability of the of-
ficers with the training, being thus appointed
very young and inexperienced officers, this
activity being transitional to other positions
and ranks for them.

The ineffectiveness of continuous train-
ing in the units is accentuated by the absence
of the minimum endowment with education-
al means, the Internet and limited access to
distance learning platforms [10].

Surprisingly, two years after the pub-
lication of the MIA Report regarding the
functional analysis of the MIA, the situa-
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rului specific de pregatire. Lipseste baza de
pregatire minima la subdiviziuni, iar numarul
de poligoane de tragere si baze sportive este
insuficient [7].

Pentru o intelegere mai profunda a
gravitdtii situatiei constatate in domeniul
formarii profesionale la locul de muncad a
functionarilor publici cu statut special si a
carabinierilor din cadrul MAI, care cu mici
exceptii practic ramane neschimbata aproxi-
mativ de un deceniu, in continuare pentru a fi
confruntate cu referintele de mai sus, scoatem
in evidentd unele continuturi ale Hotararii
Guvernului nr.947/2022 cu privire la aproba-
rea Programului de consolidare a increderii si
sigurantei societdtii prin formare profesiona-
14, integritate si digitalizare a sistemului afa-
cerilor interne pentru anii 2022-2025, unde
stabilim ca intervievarea angajatilor din sub-
diviziunile MAI, in special din cele descon-
centrate, a condus la constatarea cd acest pro-
ces de formare profesionald la locul de munca
a devenit unul formal si fard efecte pozitive
asupra cresterii nivelului de competente pro-
fesionale. Multi dintre functionarii publici
cu statut special au recunoscut cd deseori se
invatd pe erorile proprii sau pe erorile cole-
gilor. Situatia se datoreaza faptului ca nu in-
totdeauna personalul responsabil de forma-
rea profesionala la locul de munca este apt sa
efectueze formarile continue la domeniile si
tematicile planificate. Au devenit mai rare ca-
zurile cand sunt invitati formatori, profesori
sau experti intr-un anumit domeniu, ca sa
efectueze instruiri de calitate cu un continut
necesar angajatilor. In acest context, multe
dintre subdiviziunile desconcentrate nu po-
seda cate un spatiu adaptat necesitdatilor de
instruire [8].

In concluzia analizelor desfisurate mai
sus constatam ca originea tolerantei sesizate,
de fapt se rezuma nu la formarea profesionala
ca proces, dar la mentalitatea constantd a per-
sonalului MAI, care, fiind raportata la proce-
sele de formare profesionala a functionarilor
publici cu statut special si a carabinierilor din
cadrul MAI, prinde a oscila accentuat intre
doua extremitdati. Una este reprezentata de
inaltele valori institutionale aferente resursei

tion remains unchanged. Therefore, study-
ing the content of Government Decision no.
354/2017 regarding the approval of the Na-
tional Strategy for public order and security
for the years 2017-2020 and the Action Plan
regarding its implementation, we note that in
point 51 of Section 3 of Chapter V of the doc-
ument nominated, it is mentioned that con-
tinuous training at the workplace is formal
and ineffective, being unable to ensure the
specific training requirements. There is no
minimum training base at the subdivisions, as
well as shooting ranges and sports bases are
also insufficient [7].

For a deeper understanding of the seri-
ousness of the situation found in the field of
professional training at the workplace of civil
servants with special status and carabineers
within the MIA, which with few exceptions
practically remains unchanged for approx-
imately a decade, further to be confronted
with the references above, we highlight some
contents of the Government Decision no.
947/2022 regarding the approval of the Pro-
gram for strengthening the trust and safety
of society through professional training, in-
tegrity and digitization of the internal affairs
system for the years 2022-2025, we establish
that the interviewing of employees from MIA
subdivisions, especially from deconcentrated
ones, led to the finding that this professional
training process at the workplace has become
a formal one and without positive effects on
increasing the level of professional skills.
Many of the civil servants with special status
admitted that they often learn from their own
mistakes or, in better cases, from the mistakes
of their colleagues. It happens due to the fact
that, not always, the personnel responsible
for professional training at the workplace are
able to carry out continuous training in the
planned fields and topics. The cases when
trainers, teachers or experts in a certain
field are invited to conduct quality training
with content necessary for employees have
become rarer. Also in this context, many of
the decentralized subdivisions do not have a
space adapted to training needs [8].

In the conclusion of the analyzes car-
ried out above, we find that the origin of the
noted tolerance, in fact, boils down not to
professional training as a process, but to the
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umane, calitatii acesteia, precum si promova-
rii imaginei MAI, care instiga inevitabil la efi-
cientizarea proceselor de formare profesiona-
la. Pe cand a doua extremitate se infatiseaza
prin lipsuri majore de resurse, precum cea de
personal, care solicitd a fi suplinita cu orice
pret, astfel ignorandu-se anumite politici si
standarde de calitate si cele financiaro-mate-
riale, ce conditioneazd renuntarea la anumite
procese relevante domeniului, precum si la
atingerea anumitor obiective In acest sens.

Situatia constatatd cu privire la menta-
litatea personalului MAI, neindoielnic solici-
td o reconsiderare cardinald de viziune, care
presupune parcurgerea unor pasi neintarziati
si bine definiti In acest sens.

O recomandare compatibild situatiei
la care am reflectat, din perspectiva unei
experiente similare, este oferita de cdtre dr.
Dumitru Licsandru care mentioneaza cd abor-
darile ce vizeazda schimbarea de mentalitdti
nu sunt nici simple, nici rapide, dar sunt ne-
cesare si implica reflectii si cautari ulterioare,
ce depasesc limitele unei comunicari. Oricum,
sunt de evitat solutiile care impovareaza bi-
rocratic sistemul si au un succes mai degraba
limitat (de exemplu, raportdrile pe care sefii
le fac asupra modului in care cei instruiti uti-
lizeaza competentele dobandite la locul de
munca) [3, p.70].

In continuare o si reflectim la noui ca-
tegorie de provocari, care in mare parte vine
dintr-o deriva diferita celei analizate mai sus,
dar totusi sunt intr-o relatie foarte stransa cu
domeniul formadrii profesionale a personalu-
lui MAI Totodatd tinem sa mentiondam ca,
nu in toate cazurile aceste provocari au un
impact negativ asupra proceselor de formare
profesionald. In mare parte, acestea prezinti
anumite riscuri pentru sistemul MAI, pentru
stat sau societate, astfel constrangand atat
factorii de decizie cat si cadrele didactice sa
proiecteze noi directii strategice pentru for-
marea profesionala.

Astfel, am decis sa incepem cu miria-
dele de provocdri lansate de cdtre autoritdtile
nelegitime transnistrene fata de Republica
Moldova, sistemul si personalul MAI, care
continua fara sfarsit de la incheierea conflic-

constant mentality of the MIA staff, which is
related to the professional training processes
of civil servants with special status and of the
carabineers from the MIA framework, begins
to oscillate sharply between two extremes.

In this order of ideas, one extremity is
represented by the high institutional values
related to the human resource, its quality,
as well as the promotion of the MIA image,
which inevitably instigates the efficiency of
professional training processes. While the
second extreme is manifested by major lack of
resources, such as personnel, which requires
to be supplied at any cost, thus ignoring cer-
tain quality policies and standards, and the
financial-material ones, which condition the
abandonment of certain processes relevant to
the field, as well as the achievement of certain
objectives in this regard.

The situation found with regard to the
mentality of the MIA staff undoubtedly calls
for a cardinal reconsideration of the vision,
which requires immediate and well-defined
steps to be taken in this regard.

A recommendation compatible with the
situation we reflected on, from the perspec-
tive of a similar experience, is also offered by
PhD Dumitru Licsandru, who mentions that
the approaches aimed at changing mentalities
are neither simple nor quick, but they are nec-
essary and involve reflection and subsequent
searches, which exceed the limits of a commu-
nication. However, solutions that bureaucrat-
ically burden the system and have rather lim-
ited success (for example, reports that bosses
make on how trained people use the skills ac-
quired at work) are to be avoided [3, p.70].

In the following, we will reflect on a
new category of challenges, which mostly
come from a different drift than the one ana-
lyzed above, but still they are in a very close
relationship with the field of professional
training of the MIA staff. At the same time,
we would like to mention that, not in all cas-
es, these challenges have a negative impact on
professional training processes. For the most
part, they present certain risks for the MIA
system, for the state or society, thus forcing
both decision-makers and teaching staff to
design new strategic directions for profes-
sional training.

In this sense, we will discuss some chal-
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tului armat din anul 1992, prin santaj, stari
de tensiune si provocari in zona de securita-
te, manifestdri de crize specifice, amenintari
de natura diferita, incdlcdri ale ordinii si
securitatii publice, scheme criminale speci-
fice zonei enuntate, rapirea unor functionari
publici cu statut special din cadrul MAI si a
altor persoane, instigari la actiuni cu caracter
separatist si xenofob, etc.

Provocdrile enumerate mai sus solicitd
de mai mult timp elaborarea unui program
specializat de instruire, in vederea organizarii
si desfasurarii cursurilor de formare profesio-
nald in domeniul provocarilor din zona trans-
nistreana, dedicate in mod special angajatilor
MALI implicati in gestionarea acestora, pre-
cum si celorlalti functionari din grupul de risc.

O categorie similara de provocari se re-
fera la dimensiunea securitatii si sdndtdtii in
munca a functionarilor publici cu statut spe-
cial si a carabinierilor din cadrul MAI O di-
mensiune extrem de vulnerabild, care solicitad
foarte multd atentie, inclusiv din perspecti-
va proceselor de formare profesionala. De
fapt, acest aspect a fost integrat de mai mult
timp In procesul de formare profesionald a
functionarilor MAI, insa modalitatea de abor-
dare a acestuia este una mai mult formala.

Trebuie sd fim constienti cd, In mare
parte, mediul In care activeazd personalul
MAI este unul foarte ostil, caracterizindu-
se printr-un cumul de factori periculosi, cum
ar fi cei mecanici, moral-psihologici, micro-
climaterici, fizico-chimici, etc. Anume acesti
factori periculosi sunt cauza/sursa traumatis-
melor, bolilor profesionale si chiar a decese-
lor functionarilor MAI. De acesti factori este
dependentd speranta de viata a functionarilor
publici cu statut special si a carabinierilor din
cadrul MAI, care din nefericire este in scadere.

In contextul celor mentionate, conside-
ram oportuna acordarea unei atentii sporite
acestei dimensiuni, exprimate prin instruirea
personalului MAI in domeniul securitatii si
sanatatii in muncala acelasinivel cu instruirile
care se realizeaza, spre exemplu, in domeniul
interventiei profesionale sau aplicarii legii la
constatarea si documentarea infractiunilor si
contraventiilor.

lenges that require more attention. So, we
decided to start with the myriad challenges
launched by the illegitimate Transnistrian au-
thorities towards the Republic of Moldova, the
system and the staff of the Ministry of Inter-
nal Affairs, which have continued without end
since the completion of the armed conflict in
1992, through blackmail, tensions and chal-
lenges in the area of security, manifestations
of specific crises, threats of a different nature,
violations of public order and security, crim-
inal schemes specific to the stated area, kid-
nappings of civil servants with special status
within the MIA and other persons, incitement
to separatist and xenophobic actions, etc.

The challenges listed above have long
required the development of a specialized
training program, in order to organize and
conduct professional training courses in the
field of challenges in the Transnistrian area,
specifically dedicated to the employees of the
MIA involved in their management, as well as
to the other officials in the risk group.

A similar category of challenges refers
to the dimension of security and occupational
health of civil servants with special status and
carabineers within the MIA. It is an extreme-
ly vulnerable dimension that requires a lot of
attention, including from the perspective of
professional training processes. As a matter
of fact, this aspect has been integrated for a
long time in the process of professional train-
ing of MIA officials, but the approach to it is
more formal.

We must be aware that, for the most
part, the occupational environment in which
MIA personnel work is a very hostile one,
thus it is characterized by an accumulation
of dangerous factors such as mechanical,
moral-psychological, microclimatic, physi-
cal-chemical, etc. These dangerous factors
are the cause/source of injuries, occupation-
al diseases and even deaths of MIA employ-
ees. The life expectancy of civil servants with
special status and carabineers within the MIA
depends on these factors, which unfortunate-
ly is decreasing.

In the context of the aforementioned,
we consider it appropriate to pay more atten-
tion to this dimension, expressed through the
training of the MIA staff in the field of safe-
ty and health at work at the same level as the
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Scopul instruirii enuntate necesitd sa
se fundamenteze pe urmadtoarele obiective
didactice: « Identificarea si evaluarea riscu-
lui pentru sdanatate la locul de munca; « Su-
pravegherea factorilor mediului de muncd
si a tehnologiilor care pot afecta sdnatatea;
« Supravegherea stdrii de sanatate in relatie
cu munca; « Expertiza medicala si reabilita-
rea profesionald; « Primul ajutor si ingrijirile
medicale de urgenta; « Consultarea igienica
in planificarea si organizarea muncii; « Eva-
luarea igienicd a locurilor de muncd; « Alege-
rea, intretinerea si mentinerea starii igienice
a uneltelor de lucru, a echipamentului; « Su-
pravegherea utilizarii substantelor chimice;
« Educatia pentru sdndtate;  Securitatea si
igiena muncii, ergonomiei, protectiei colecti-
ve si individuale; « Participarea la elaborarea
programelor de sandtate in relatie cu factorii
ocupationali; « Analiza accidentelor de mun-
ca, bolilor profesionale si elaborarea masuri-
lor de preventie [9].

O altd categorie de provocdri se referd la
domeniul prevenirii si combaterii manifesta-
rilor de coruptie in randurile angajatilor MAI
In pofida manevrelor dinamice desfisurate
din perspectiva acestei lupte aprige, proble-
mele legate de coruptie oricum raman actu-
ale, iar constituirea unui sistem unitar, co-
erent si cu adevarat eficient de asigurare a
integritatii institutionale si profesionale in
cadrul MAI ramane in continuare un obiectiv
mult asteptat.

In functie de circumstantele sesizate
ale actualitdtii, este nevoie de o rezonabilita-
te mai mare la schimbarea de paradigma in
lupta cu fenomenul coruptiei. Inclusiv in con-
textul proceselor de formare profesionald din
domeniul ,anticoruptie”, conceptul/principi-
ile instruirii solicitd a fi reconsiderate perio-
dic in raport cu intensitatea oscildrii acestui
fenomen.

O ultima categorie de provocari in acest
sens am identificat-o si inclus-o in cercetarea
noastra din perspectiva actiunilor de recru-
tare/selectare a candidatilor pentru studii si
activitate in unitatile structurale subordona-
te MAI Activitate care la moment nu este in
stare sa evalueze in mod optimal potentialul

training that is carried out, for example, in
the field of professional intervention or law
enforcement in the detection and documen-
tation of crimes and offenses.

In this sense, the purpose of the stated
training needs to be based on the following di-
dactic objectives: « Identification and assess-
ment of health risk at work; « Surveillance of
work environment factors and technologies
that may affect health; « Work-related health
surveillance; « Medical expertise and profes-
sional rehabilitation; « First aid and emergen-
cy medical care; « Hygienic consultation in
work planning and organization; « Hygienic
assessment of workplaces; « Choosing, main-
taining and keeping the hygienic condition
of work tools, equipment; « Monitoring the
use of chemicals; « Health education; « Work
safety and hygiene, ergonomics, collective
and individual protection; « Participation in
the development of health programs in re-
lation to occupational factors; « Analysis of
work accidents, occupational diseases and
development of prevention measures [9].

Another category of challenges refers
to the field of preventing and combating
manifestations of corruption among MIA
employees, with which we have been fight-
ing for decades. Irrespective of the dynamic
maneuvers carried out from the perspective
of this fierce struggle, the problems related
to corruption still remain current, and the
establishment of a unitary, coherent and tru-
ly effective system for ensuring institutional
and professional integrity within the MIA re-
mains a long-awaited objective.

In this sense, depending on the current
circumstances, of course there is a need for
greater reasonableness in the paradigm shift
in the fight against the phenomenon of cor-
ruption. Including in the context of profes-
sional training processes in the “anti-corrup-
tion” field, the concept/principles of training
require periodic reconsideration in relation
to the intensity of the oscillation of this phe-
nomenon.

A last category of challenges in this
regard, we identified and included in our
research from the perspective of the activ-
ities of recruitment/selection of candidates
for studies and activity in the subordinat-
ed structural units of the MIA. This activity
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general si competentele cheie ale candidatilor
enuntati.

Tinand cont de faptul ca acest domeniu
strategic este gestionat de cdtre subdiviziunile
de resurse umane, procesele de formare profe-
sionald dedicate angajatilor din domeniul no-
minalizat solicita o proiectare si o desfasurare
mai minutioasa si riguroasa decat cele din pre-
zent. Ameliorarea scontatd a acestui domeniu
va permite nu doar angajarea unui personal
de calitate, dar si prevenirea abandonului in
institutiile de ITnvatdmant din cadru MAL

La provocarile din afara proceselor de
formare profesionald mentionate mai sus, cu
siguranta putem alinia Inca o multime de alte
provocdri, insa in prezenta cercetare ne vom
limita doar la acestea, dat fiind faptul ca le
consideram de o rezonantd mai amplificata si
relevanta din punctul de vedere al actualitatii.

In corespundere cu scopul cercetirii
noastre, prioritar am abordat unele provocari
ale actualitdtii din domeniul formadrii profesi-
onale a functionarilor publici cu statut special
si a carabinierilor din cadrul MAI, insa aceas-
ta abordare nu presupune desconsiderarea
provocdrilor din trecut sau a celor de viitor,
evidentiind faptul ca ,traim doar cu ziua de
astazi”.

In logica unei geneze, in mare parte
provocdrile enuntate sunt interdependente.
Acestea apar, evolueazd, dispar, recidivea-
za, dispar din nou, reapar. Unele dintre noi-
le provocari, de fapt, provin din trecut, care
au reapdrut si s-au adaptat la noile conditii
ale timpului, astfel intrand in posesia unor
fatete noi. Totul e intr-o stransd legaturd cu
starea de mediu care concepe conditii favo-
rabile sau nefavorabile pentru acestea. Prin-
tre conditiile declansatoare/dezlantuitoare a
provocarilor din prezent, ca exemplu putem
include efectele pandemiei COVID-19, care
sunt si astdzi actuale, actiunile de razboi din
Ucraina, crizele nationale si internationale de
ordin politic, economic si energetic.

Doar prin intermediul procese-
lor de monitorizare continua si activitatii
informational-analitice, tindnd cont de pre-
cedente, putem controla un numar mare de
provocari. Aceasta povara, in contextul feno-

is not currently able to optimally assess the
overall potential and key competencies of the
stated candidates.

Taking into account the fact that this
strategic field is managed by the human re-
sources subdivisions, the professional train-
ing processes dedicated to employees in the
nominated field require a design but also a
much more thorough and rigorous imple-
mentation than the current ones. The expect-
ed improvement in this field will allow not
only the hiring of quality staff, but also the
prevention of abandonment in educational
institutions within the MIA framework.

To the challenges outside the profes-
sional training processes mentioned above, we
can certainly align a lot of other challenges, but
in the present research we will limit ourselves
only to these, given the fact that we consider
them to have a more amplified resonance, rel-
evant from the point of view of topicality.

In accordance with the purpose of our
research, we primarily addressed some cur-
rent challenges in the field of professional
training of civil servants with special status
and of the carabineers within the MIA, but
this approach does not imply disregarding
the challenges of the past or those of the fu-
ture, highlighting the fact that “we only live
for today”.

In the logic of a genesis, for the most
part the stated challenges are interrelat-
ed. They appear, evolve, disappear, relapse,
disappear again, and reappear. Some of the
new challenges, in fact, are some well-for-
gotten challenges from the past, which have
reappeared and adapted to the new condi-
tions of the time, thus acquiring new facets.
Everything is closely related to the state of
the environment, which creates favorable or
unfavorable conditions for them. Among the
conditions triggering/unleashing the current
challenges, as an example we can include the
effects of the COVID-19 pandemic which are
still current today, the war actions in Ukraine,
the national and international political, eco-
nomic and energy crises.

Only through continuous monitoring
processes and analytical informational ac-
tivity, taking into account precedents we can
control a large number of challenges.

This burden, in the context of the re-
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menului cercetat, le revine nu doar factorilor
de decizie, dar si pedagogilor din cadrul MAI,
care urmeaza sa reconsidere si sa configure-
ze acele viziuni strategice care tin de viitor,
mentionate de cdtre noi chiar la Inceputul
acestei cercetari prin citarea lui J. Canton.

Un exemplu viu in acest sens tine de sta-
rea actuala a situatiei cu privire la calamitatile
naturale, care din perspectiva schimbarilor
climaterice accelerate, accentuate si alarman-
te, an de an se inrautateste, astfel constatand
intensitdti si forme noi a dezastrelor natura-
le. Situatia este agravatd si de alte fenomene
care o insotesc, precum globalizarea, evolutia
tehnologica si diversificarea rolului indivizi-
lor in societate. In concluzie, toate acestea ne
instigd sa privim spre viitorul care inevitabil
ne asteaptd. Totusi calitatea/starea viitorului
spre care neincetat ne indreptam depinde de
noi, de pregdtirea noastrd, de rezonabilitatea
si statornicia noastra si, bineinteles, de decizi-
ile pe care le luam.

CONCLUZII

Apropiindu-ne de finalul cercetarii
noastre si tinand cont de numadrul imens al
provocarilor din domeniul actualului sistem
de formare profesionala a functionarilor pu-
blici cu statut special si a carabinierilor din
cadrul MAI, dorim sa mentiondam ca preciza-
rea acestora din perspectiva unei taxonomii
este rationala si necesard de realizat prioritar
in conditia unei corelari adecvate cu dimensi-
unile calitatii Invatamantului.

Aceste dimensiuni, detinand autono-
mie si caracterizandu-se prin particularitdti
specifice anumitor domenii distinse, sunt
relevante in felul sdu, caci au functii bine de-
terminate, cu impact strategic in vederea ob-
tinerii unor rezultate superioare, raportate la
standarde Inalte si spre satisfacerea nevoilor
si asteptarilor beneficiarilor educatiei.

Prin urmare, taxonomia provocarilor
din domeniu evidentiate de catre noi poate fi
apreciata din perspectiva a cel putin sase di-
mensiuni ale calitatii, printre care se numara:
dimensiunea curriculard, dimensiunea ma-
nageriala, dimensiunea umana, dimensiunea
actional-temporald, dimensiunea obiective si

searched phenomenon, rests not only on the
decision-makers but also on the teaching staff
within the MIA, who are to reconsider and
also configure those strategic visions related
to the future, mentioned by us at the very be-
ginning of this research by citing J. Canton.

A vivid example in this sense, relates
to the current state of the situation regarding
natural disasters, which from the perspective
of accelerated, accentuated and alarming cli-
mate changes, is getting worse year by year,
thus noting intensities but also new forms of
natural disasters. It is a difficult situation, ag-
gravated by other phenomena that accompa-
ny it, such as globalization, technological evo-
lution and the diversification of the role of
individuals in society. In conclusion, all this
prompt us to look towards the future that in-
evitably awaits us. However, the quality/state
of the future towards which we are constant-
ly moving depends on us, on our preparation,
on our reasonableness and steadfastness, and
of course on the decisions we make.

CONCLUSION

Approaching the end of our research,
taking into account the huge number as well
as the varied nature of the challenges in the
field of the current system of professional
training of civil servants with special status
and of the carabineers within the MIA, we
would like to mention that, specifying them
from the perspective of a taxonomy it is ra-
tional and necessary to be carried out as a
priority under the condition of an adequate
correlation with the dimensions of the quali-
ty of education.

Namely, these dimensions, possessing
autonomy and characterized by particular-
ities specific to certain distinguished fields,
are relevant in their own way, thus having
well-defined functions with strategic im-
pact on obtaining superior results, related to
standards and to meet the needs and expecta-
tions of education beneficiaries.

Therefore, the taxonomy of challeng-
es in the field highlighted by us, can be ap-
preciated from the perspective of at least six
dimensions of quality, among which are the
following: curricular dimension, managerial
dimension, human dimension, action-tempo-
ral dimension, objectives and results dimen-
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rezultate si dimensiunea evaluativa [4].
Concretizarea viziunii, solutionarea
dificultdtilor la care ne-am referit, precum
sl asigurarea unui raspuns prompt si adec-
vat la toate provocdrile pe care le infruntda
actualul sistem de formare profesionald a
functionarilor publici cu statut special si a ca-
rabinierilor din cadrul MAI, impune in mod
incontestabil abordarea logicd si individua-
13 a fiecarei provocdri, exprimate prin luarea
ferma si neamanata a unor decizii de rigoare,
trecute In evidenta stricta unui cadru oficial,
programatic si coerent, unde nu existd loc pen-
tru diletantism, reticenta, interpretari echi-
voce, formalism si birocratie. Anume acesti
factori patologici au servit drept hrana pentru
toleranta nejustificatd de decenii, care nu a
permis atingerea progresului real in domeniul
formarii profesionale a personalului MAIL

sion and evaluative dimension [4].

In the conclusion of this research, we
would like to mention that, the realization
of the vision, the solution of the difficulties
we referred to, as well as the provision of a
prompt and adequate response to all the chal-
lenges faced by the current system of profes-
sional training of civil servants with special
status and of the carabineers within the MIA,
indisputably imposes a logical and individual
approach to each challenge, expressed by the
firm and immediate taking of rigorous deci-
sions, recorded in the strict record of an offi-
cial, programmatic and coherent framework,
where there is no room for dilettantism,
reluctance, interpretations equivocation,
formalism and bureaucracy. Namely, these
pathological factors served as food for the un-
justified tolerance for decades, which did not
allow the achievement of real progress in the
field of professional training of the MIA staff.
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O economie sdndtoasd, fdard indoiald, este
sustinutd in mdsurd considerabild de regula-
ritatea si de onestitatea raporturilor juridice
dintre parteneri in procesul amplu si complex
al productiei si circulatiei bunurilor, al dome-
niului serviciilor, in scopul general al satisfacerii
trebuintelor oamenilor.

Un asemenea deziderat fundamental nu poa-
te fi realizat decdt sprijinindu-se, cu precddere,
pe actul principal al nasterii si stingerii acestor
raporturi — contractul. In cadrul acestei cercetdri
vom aborda nemijlocit tema contractelor, dar,
totodatd, si un compartiment unic ce inglobea-
zd in sine un spectru vast de contracte ce au ca
obiect plasarea produselor altora pe piatd.

Incheierea acestor contracte acordd posibili-
tatea ca o parte care desfdsoard o activitate inde-
pendentd sd se oblige sd foloseascd competente
si eforturi pentru a pune pe piatd produsele altor
pdrti contractante.

In aceastd ordine de idei, autorii vin cu
initiativa de a realiza un studiu complex al modi-
ficdrilor operate in Codul civil, si anume la com-
partimentele ce abordeazd agentia comercialdg,
comisionul profesionist, franciza si distributia.

Cuvinte-cheie: institutia intermedierii, repre-
zentare, contracte comerciale, activitate comer-
ciald, agentie comerciald, comision profesionist,
consignatie, sistem de francizd, distributie de
marfuri.

A healthy economy is undoubtedly supported
to a considerable extent by the regularity and
honesty of legal relations between partners in
a large and complex process of production and
movement of goods, the field of services, for the
general purpose of meeting people’s needs.

Such a fundamental desideratum can only
be achieved by relying, above all, on the main
act of the birth and extinction of these relations
- the contract. In this research we are going to ap-
proach the issue of the contracts specifically, but
at the same time a particular area that includes
a considerable variety of contracts - contracts for
placing the products of others on the market.

The conclusion of such contracts gives the
possibility that a party which operates indepen-
dently engages itself to use competences and ef-
forts for the placing on the market of the products
of other contracting parties.

Following these ideas, the authors propose to
make a comprehensive study of the amendments
operated in the Civil Code, namely the sections
dealing with commercial agency, professional
commission, franchising, distribution.

Key words: intermediation institution, repre-
sentation, commercial contracts, commercial ac-
tivity, commercial agency, professional commis-
sion, consignment, franchise system, distribution
of goods.

INTRODUCERE.

Complexitatea si frecventa tranzactiilor
internationale, precum si aria geografica in-
tinsd in care se deruleaza, au determinat folo-
sirea unor intermediari, adicd acele persoane
fizice si juridice independente in scopul gra-
birii, facilitarii si realizarii produselor si servi-
ciilor in conditii cat mai eficiente [16].

Patrunderea unui profesionist pe piata
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INTRODUCTION.

The complexity and frequency of inter-
national transactions, as well as the extensive
geographical area in which they take place,
have led to the use of intermediaries, individu-
als, and independent entities, in order to speed
up, facilitate and efficiently carry out the pro-
duction and provision of products and servic-
es. [16]
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afacerilor strdine pentru desfacerea marfuri-
lor s-a impus a fi facuta odatd cu dezvoltarea
comertului international, prin intermediul
persoanelor cunoscute deja pe piata locala,
care se bucurau de incredere si prestigiu [ 9,
p-185].

Astfel, a fost evidenta necesitatea adop-
tarii unui cadru juridic distinct In legislatia
civild a Republicii Moldova, care este orientat
spre dezvoltarea relatiilor economice intre sta-
te, precum si spre promovarea unor produse
si a know-how-ului pe o piata strdind, a noilor
viziuni ale marketingului, inclusiv valorifica-
rea propriului business, extinderea retelei de
marketing In Intreaga lume, ceea ce genereazd
succes in timp in domeniul afacerilor.

Institutia intermedierii in dreptul civil,
precum si cadrul legal cu privire la contracte-
le ce au ca obiect plasarea produselor altuia pe
piatd necesitd o reglementare in detaliu din
cerinta de a spori aceste raporturi contrac-
tuale. Efectuand o abstractie in coraport cu
legislatia Romaniei, acest subiect este vizat in
legislatia civild romand Incd demult.

Cu parere de rdu, analizand minutios
contractele tipice de intermediere, constatam
ca aceasta a aparut de curand in Republica
Moldova, pe cand pe plan international adop-
tarea unor reglementdri uniforme aplicabile
intermedierii a contribuit la eliminarea obsta-
colelor in schimburile internationale si a fa-
vorizat dezvoltarea comertului international
incd demult.

De altfel, inca in 1983 a fost incheiatd
Conventia privind reprezentarea in vanzarea
internationald de marfuri (Geneva), iar la 14
martie 1978, Conventia privind legea aplica-
bild contractului de intermediere si reprezen-
tarea (Haga) [17].

Daca e sd revenim la notiunea de con-
tract si importanta covarsitoare a acestuia, el
nu si-a pierdut importanta nici astazi. Dim-
potriva, este principalul izvor de obligatii,
prin mijlocirea sa realizandu-se stabilitatea
relatiilor si circulatia bunurilor si valorilor, mai
nou putand fi incheiat si la distanta [4, p.7].

Instrument juridic Insemnat in viata
economicd, contractul este cunoscut din cele
mai vechi timpuri. Din cele mai vechi timpuri
oamenii au realizat diverse acorduri intre ei,
numite drept contracte.

The entry of a professional into the
foreign business market for the distribution
of goods became necessary with the develop-
ment of international trade, through individ-
uals already known in the local market, who
enjoyed trust and prestige. [ 9, p.185]

Thus, it was evident the need to adopt a
distinct legal framework in the civil legislation
of the Republic of Moldova, which is oriented
towards the development of economic rela-
tions between states as well as the promotion
of products and know-how in a foreign market,
introducing new marketing visions, including
the promotion of one’s own business, expand-
ing the marketing network globally, leading to
success in the business field over time.

The institution of intermediation in civ-
il law, as well as the legal framework regard-
ing contracts that involve placing another’s
products on the market, requires detailed reg-
ulation to enhance these contractual relation-
ships. Comparatively with Romanian legisla-
tion, this subject has long been addressed in
Romanian civil law.

Unfortunately, a thorough analysis of
typical intermediation contracts, in the Re-
public of Moldova shows that this has only
recently emerged, while at international level,
the adoption of uniform regulations for in-
termediation has contributed to eliminating
obstacles in international exchanges and has
long fostered the development of internation-
al trade.

Moreover, the Convention on the Rep-
resentation in International Sales of Goods
(Geneva) was concluded as early as 1983, and
the Convention on the Law Applicable to
Agency and Representation Contracts (The
Hague) on 14 March 1978. [17]

Returning to the notion of a contract
and its overwhelming importance, the con-
tract has not lost its significance today. On the
contrary, it remains the main source of obliga-
tions, ensuring the stability of relationships,
the movement of goods and values, and can
now be concluded remotely. [4, p.7]

As a significant legal instrument in eco-
nomic life, the contract has been known since
ancient times. Since ancient times people have
made various agreements with each other,
called contracts.
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Astazi, la momentul de fatd legislatia
Republicii Moldova a devenit mult mai bo-
gata in ceea ce priveste contractele, odata cu
implementarea noilor modificari a celei mai
importante legi civile a statului - Codul Civil.

Metode si materialele aplicate se im-
pun prin importanta lor teoretica, fiind apli-
cate urmadtoarele: analiza, sinteza, generaliza-
rea, metoda comparativa.

Scopul articolului consta in elucidarea
importantei capitolului XXII din Codul Civil
privind contractele ce au ca obiect plasarea
produselor altuia pe piata, reglementat prin
legea de modernizare a Codului Civil al RM
din 01.03.2019.

REZULTATELE OBTINUTE SI
DISCUTII.

In cadrul acestei analize urmeazi a
fi abordat un subiect asa-zis ,mai nou” in
legislatia civila contractuala, care a cdpa-
tat amploare recent, odatd cu aparitia noi-
lor prevederi ale Codului Civil al RM, din
01.03.2019.

De altfel, nu putem vorbi despre acest
capitol al Codului civil fdra institutia inter-
medierii, care are la baza ideea de reprezen-
tare. Acesta isi are un loc distinct in ierarhia
sistemului de drept privat, fiind prevazut in
Cartea a treia, Capitolul XXII, intitulat ,, Con-
tractele privind punerea pe piatd a produselor
altuia”. Spunem ,mai nou” deoarece aceste
prevederi anterior modificarii erau reglemen-
tate In legislatia civild a Republicii Moldova,
insa nefiind impreunate, totodatd nu formau
o categorie aparte si nu erau definite. In doc-
trina de specialitate acestea mai sunt denumi-
te si contracte comerciale internationale. De
asemenea, unele clauze nu erau reglementa-
te de catre Codul Civil vechi, spre exemplu:
contractul de distributie, care la moment face
parte din aceastd categorie a contractelor.

Astfel, potrivit prevederilor Codu-
lui civil al Republicii Moldova: ,Dispozitiile
prezentei sectiuni se aplica contractului de
agentie comerciald, contractului de comision
profesionist, contractului de francizd si con-
tractului de distributie, precum si, in mod
corespunzator, altor contracte in virtutea ca-
rora o parte care desfdsoara o activitate inde-

Today, the legislation of the Republic of
Moldova has become richer in terms of con-
tracts, especially with the implementation of
new amendments to the state’s most promi-
nent civil law - the Civil Code.

The methods and materials applied
are of theoretical importance, and the follow-
ing methods are applied: analysis, synthesis,
generalization, and the comparative method.

The purpose of the article is to eluci-
date the importance of Chapter XXII of the
Civil Code concerning contracts that involve
placing another’s products on the market, reg-
ulated by the Law on the Modernization of the
Civil Code of the Republic of Moldova dated
01.03.2019.

RESULTS AND DISCUSSIONS.

In this analysis, a so-called ,,new” subject
in contractual civil law will be addressed, which
gained prominence recently with the appear-
ance of new provisions of the Civil Code of the
Republic of Moldova, as of 01.03.2019.

Moreover, we cannot talk about this
chapter of the Civil Code without the institu-
tion of intermediation, which is based on the
idea of representation.

This has its distinct place in the hierar-
chy of the private legal system, provided in the
Third Book, Chapter XXII, entitled ,, Contracts
on the marketing of the products of another”. We
say ,newer” because, prior to the amendment,
these were regulated in the civil legislation of
the Republic of Moldova, however, not being
combined, they did not form a separate cate-
gory, and were not clearly defined.

In specialized doctrine, these are also
called international commercial contracts. In
addition to this fact, some clauses were not
regulated by the old Civil Code, for example:
the distribution contract, which currently falls
into this category of contracts.

Thus, according to the provisions of
the Civil Code of the Republic of Moldova:
»The provisions of this section apply to the
commercial agency contract, the professional
commission contract, the franchise contract
and the distribution contract, as well as, cor-
respondingly, to other contracts under which
a party conducting independent activity un-
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pendentd se obligd sa foloseasca competente
si eforturi pentru a pune pe piatd produsele
celeilalte parti” [1, art. 137, art. 1687].

Putem spune ca legiuitorul a lasat loc
de interpretare la acest articol si este evident
faptul cd am putea sa ne referim si la contrac-
tul de consignatie, care reprezinta o varietate
a contractului de comision de astdzi, dar care
la momentul de fata nu il intdlnim in regle-
mentarile Codului civil, constind in vanza-
rea marfurilor de cdtre comisionar pe numele
sau, dar pe cheltuiala comitentului.

Deducem ideea cd in practica nationald
si internationald se folosesc mai multe con-
tracte prin care se pun pe piatd produsele
unei alte persoane, printre acestea se enume-
rd: agentia comercialda, comisionul profesio-
nist, franciza, distributia.

Dupa cum s-a mentionat, pentru toate
acestea, autorii proiectului de lege privind
modificarea si completarea Codului civil au
identificat un set de reguli comune, care au
fost incluse in capitolul XXII ,, Contractele pri-
vind punerea pe piatd a produselor altuia”.

Potrivit amendamentelor propuse, au
fost instituite un set de norme proprii acestor
tipuri de contracte, mai cu seama:

- Obligatia de a oferi, Inaintea incheie-
rii contractului, informatii suficiente, care sa
permitd celeilalte parti sa decidd, fiind infor-
mat in mod rezonabil asupra incheierii sau
refuzului incheierii contractului de tipul si in
conditiile propuse;

- Obligatia activa si loiald de cooperare,
precum si de coordonare a eforturilor pentru
a atinge obiectivele contractului;

- Obligatia de informare in timpul exe-
cutdrii contractului pentru a atinge obiective-
le contractului;

- Obligatia de confidentialitate [1].

Ceea ce trebuie sa talmacim prin pris-
ma acestor noi reglementdri ale legii este cd
aceasta categorie de contracte se refera la
obligatiunea unei parti care desfdsoara o ac-
tivitate independentd si care totodata va
folosi competenta si diligenta sa pentru pu-
nerea pe piata a produselor celeilalte parti,
astfel primind In schimbul acestei prestatii o
remuneratie.

Dacd e sa argumentam contributia le-
giuitorului de a ingloba aceste contracte Intr-

dertakes to use skills and efforts to market the
products of the other party”. [1, art. 137, art.
1687]

We can say that the legislator has left
room for interpretation in this article, and it
is obvious that we could also refer to the con-
signment contract, which represents a variety
of today’s commission contract, which is cur-
rently not found in the regulations of the Civ-
il Code, consisting of the sale of goods by the
commissioner in their own name, but at the
expense of the principal.

We deduce that in national and interna-
tional practice, several contracts are used to
market the products of another person, among
them: commercial agency, professional com-
mission, franchising, or distribution.

As mentioned, for all of these, the draft-
ers of the law on amending and supplement-
ing the Civil Code have identified a set of
common rules, which have been included in
Chapter XXII - ,,Contracts on the marketing of
the products of another”.

According to the proposed amend-
ments, a set of rules specific to these types of
contracts has been established, especially:

- The obligation to provide sufficient in-
formation prior to the conclusion of the con-
tract to enable the other party to decide, being
reasonably informed about the conclusion or
refusal to conclude the contract under the pro-
posed type and conditions;

- The active and loyal obligation to co-
operate, as well as to coordinate efforts to
achieve the objectives of the contract;

- The obligation to provide information
during the execution of the contract to achieve
the objectives of the contract;

- The obligation of confidentiality. [1]

What we have to interpret in light of
these new regulations of the law is that this
category of contracts consists of the obligation
of one party who carries out an independent
activity and who at the same time will use their
competence and diligence to market the prod-
ucts of the other party, thus receiving remu-
neration for this service.

If we are to argue the legislator’s contri-
bution in incorporating these contracts into
a separate chapter of civil law, we can bring
some criteria as arguments.
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un capitol aparte a legii civile, putem aduce
drept argumente cateva criterii.

In ansamblu, pentru a determina esenta
acestor contracte vom porni de la cele mai im-
portante notiuni.

Trdsdtura comund, distinctd, a acestor
contracte rezida in primul rand in obiectul
contractului, obiectul intermedierii, prin fap-
tul cd intermediarul (agent, comisionar, fran-
cizor, distribuitor) mijloceste incheierea unor
afaceri cu caracter profesionist in interesul
unui client, in schimbul unei sume banesti.

Un alt criteriu tangential al acestor con-
tracte este ca obiectul contractului reprezintd
serviciile, bunurile si marfurile, know-how-ul
pe care le distribuie profesionistul intermedi-
ar catre clienteld, prestatii specifice, precum
si transmiterea drepturilor la marcd, nume,
obiecte ale proprietatii intelectuale (in cazul
contractului de franciza).

Daca e sa ne referim nemijlocit la ca-
racterele juridice ale tipurilor respective de
contracte, putem mentiona cu certitudine ca
acestea sunt: bilaterale, cu titlu oneros, comu-
tative, cu executare succesiva in timp, con-
sensuale si sinalagmatice.

Un alt aspect comun rezida in respec-
tarea principiului bunei-credinte de cadtre
intermediar, ceea ce ar presupune ca acesta
trebuie sa fie o persoana de incredere, care nu
va deturna pe parcursul activitatii sale clien-
tela persoanei pe care o reprezintd, precum
si va tine cont de respectarea concurentei lo-
iale atunci cand este intermediar pentru mai
multi principali.

Forma contractelor ce au ca obiect pla-
sarea produselor altuia pe piatd este evident
cea scrisa si autentificata notarial. Contrac-
tele pot fi probate ulterior numai printr-un
inscris; exceptie face cazul francizei, aceasta
inregistrandu-se inclusiv la AGEPIL

O altd clauzd esentiald a acestor con-
tracte este cea de lipsd de concurenta, prin
care se determind obligatia unei parti fie de
a nu indeplini o activitate profesionald in de-
trimentul celeilalte parti, fie de a nu deturna
clientela In dauna celui ce l-a imputernicit
(respectarea principiului bunei-credinte).

In ceea ce priveste remuneratia, aceasta
se stabileste In coraport cu valoarea actelor juri-
dice incheiate, atunci cand vorbim despre con-

Overall, in order to determine the es-
sence of these contracts, we will start with the
most prominent notions.

The common, distinct feature of these
contracts lies primarily in the object of the
contract, the object of the intermediation, in
that the intermediary (agent, commissioner,
franchisor, distributor) mediates the conclu-
sion of business with a professional character
in the interest of a client, in exchange for a
monetary sum.

Another tangential criterion of these con-
tracts is that the object of the contract repre-
sents the services, goods and merchandise,
know-how that the intermediary professional
distributes to the customer, specific services
as well as the transfer of rights to trademarks,
names, objects of intellectual property (in the
case of the franchise contract).

If we are to refer directly to the legal
characteristics of these types of contracts, we
can state with certainty that they are: named
contracts, bilateral, onerous, commutative,
with successive performance over time, con-
sensual and synallagmatic.

Another common aspect lies in the respect
of the good faith principle by the intermedi-
ary, which would imply that the intermediary
must be a trustworthy person who will not
mislead in the course of its business, the clien-
tele of the person it represents, and will con-
sider respect for fair competition when acting
as an intermediary for several principals.

The form of contracts whose object is the
placement of another’s products on the mar-
ket is obviously written and notarized, the
contracts can only be proved later by a written
document, with the exception of the franchise,
which is also registered with State Agency on
Intellectual Property.

Another essential clause of these con-
tracts is the non-compete clause, by which one
party is obliged not to engage in a profession-
al activity to the detriment of the other party,
either not to divert clients to the detriment of
the one who has empowered them (respecting
the principle of good faith).

Regarding remuneration, this is estab-
lished in line with the value of the legal acts
concluded, when we talk about the commercial
agency and professional commission contract,
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tractul de agentie comerciald si comision profe-
sionist, dar nu si in cazul francizei, acolo unde
francizatul achita o taxa de intrare In sistem si
o redeventa lunara (royalty) francizorului in
schimbul desfasurarii activitdtii comerciale deja
cunoscute pe piatd, ceea ce ar presupune extin-
derea unei companii cu renume.

Contractele 1n care o persoana
actioneaza in relatia cu tertii in numele si pe
seama ei insasi, dar in realizarea unui interes
juridic comun cu principalul, avand ca obiect
plasarea produselor altuia pe piatd, ceea ce
constd in realizarea unei activitati comune, de
obtinere, producere, comercializare, distribu-
ire a bunurilor si prestare a serviciilor.

Este evident faptul cda, pe langa aces-
te analogii comune, existd si deosebiri intre
aceste contracte.

Mai cu seamd, potrivit literaturii de
specialitate, acestea au fost clasificate de catre
mai multi autori dupa criteriul de reprezen-
tare In:

1. Contracte de intermediere in care in-
termediarul actioneazd cu tertii in calitate de
mandatar, dar fard reprezentare (tipic pentru
doua specii de contracte, contractul de comi-
sion si consignatie).

2. Contracte de intermediere in care in-
termediarul actioneazd ca un profesionist in-
dependent, pentru mnegocierea de afaceri cu
tertii (contractul de agentie de franciza si
distributia exclusiva) [10, p. 306].

In urma realizirii acestui studiu este im-
perios de remarcat faptul ca o amploare sporita
in Republica Moldova au luat in special contrac-
tele de franciza. Astfel, pe parcursul ultimilor
ani, s-au extins tot mai multe retele de market-
ing cu renume la nivel national, cu participarea
francizorilor internationali (cum ar fi Andy’s Pi-
zza, Kaufland, T'ucano Coffee, etc.), ceea ce este
un fapt imbucurdtor pentru noi.

Noutatea stiintificd a acestui compar-
timent al Codului Civil este reglementarea
normativa a contractului de distributie, care
nu a existat in vechiul Cod Civil al tdrii noas-
tre pana in 2019, dar, totodata, era intalnit in
vaste domenii.

Astfel, aceste contracte erau incheiate
si puse in aplicare de catre agenti economici
strdini foarte activi, precum si de catre agentii
din Republica Moldova, dat fiind faptul ca

but not in the case of the franchise, where the
franchisee pays an entry fee to the system
and a monthly royalty to the franchisor in ex-
change for carrying out the commercial activi-
ty already known on the market, which would
imply the expansion of a reputable company.

The contracts in which a person acts in
relation to third parties in their own name and
on behalf of themselves, but in realization of a
common legal interest with the principal, (the
contract of contracts whose object is placing
another’s products on the market consists of
carrying out a common activity, obtaining,
producing, marketing, distributing goods and
providing services).

It is obvious that, in addition to these
common analogies, there are some differences
between these contracts.

In particular, according to specialized
literature, these have been classified by several
authors according to the representation crite-
rion in:

1. Intermediary contracts in which the
intermediary acts with third parties as a trus-
tee, but without representation, (typical of two
types of contracts, commission, and consign-
ment contracts).

2. Intermediary contracts in which the in-
termediary acts as an independent professional,
for negotiating business with third parties, (fran-
chise agency contract and exclusive distribu-
tion) [10, p. 306].

Following this study, it is indisputable to
note that an increased scope in the Republic
of Moldova has been taken by franchise con-
tracts. Thus, during the last few years, more
and more marketing networks already with
a national reputation in the Republic of Mol-
dova have expanded with the participation of
international franchisors, which is a gratify-
ing fact for us, among them are: Andy’s Pizza,
Kaufland, Tucano Coffee, etc.

The scientific novelty of this section of
the Civil Code is, however, the normative reg-
ulation of the distribution contract, which did
not exist in the old Civil Code of our country
until 2019, but at the same time, was encoun-
tered in various fields.

Thus, these contracts were concluded
and implemented by very active foreign eco-
nomic agents as well as by agents from the Re-
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anume acest contract prevedea un mecanism
juridic eficient de import, comercializarea
unui volum mare de marfuri retelelor cu ama-
nuntul pe Intreg teritoriul tdrii.

Drept concluzie la cele analizate si re-
levate in prezentul articol, sustinem ca reali-
zarea unui studiu aprofundat - cu privire la
contractele ce au ca obiect plasarea produse-
lor altuia pe piata - se impune cu pregnanta.
Mai cu seamad, acest lucru e necesar din cau-
za inexistentei in Republica Moldova a unei
practici judiciare uniforme in domeniu.

Un alt aspect ce vizeazd importanta
abordarii subiectului respectiv reprezintad
acele carente esentiale ale cadrului norma-
tiv privind contractele de intermediere. Este
de inteles faptul cd intermedierea, precum si
contractele ce au ca obiect plasarea produse-
lor altuia pe piatd, cuprinde un compartiment
destul de vast al dreptului civil.

Actualitatea si importanta subiectului
de cercetare sunt, de asemenea, justificate de
tendintele actuale ale dezvoltdrii nationale si
internationale a raporturilor de intermedie-
re ce decurg din aceste contracte, in virtutea
sporirii activitatii economice, precum si coo-
perdrii dintre state in baza bunelor practici de
marketing de distribuire a produselor strdine.

In urma celor relatate se propun urma-
toarele recomandari in vederea imbunatatirii
legislatiei in vigoare:

Adaugirea la Capitolul XXII al Codului
Civil al Republicii Moldova intitulat ,,Con-
tractele privind punerea produselor altuia
pe piatd” a compartimentului ,,Contractul de
consignatie”, acesta reprezentand o varietate
a contractului de comision profesionist;

Elaborarea si implementarea clauzelor
esentiale ale contractelor privind plasarea
produselor altuia pe piata in detaliu si masuri-
lor specifice de raspundere pentru incédlcarea
clauzelor acestor contracte de cdtre parti, fapt
ce va evita pe viitor dubla lor interpretare si
calificare;

Se propune completarea Codului Ci-
vil cu notiunile ,furnizor” si ,distribuitor” la
compartimentul ce vizeaza regimul juridic al
contractului de distributie.

public of Moldova, given the fact that this con-
tract provided an efficient legal mechanism for
importing, marketing a large volume of goods
to retail networks throughout the country.

In conclusion to what has been analyz-
ed and revealed in this article, we argue that
an in- depth study of contracts whose object
is placing another’s products on the market is
urgently needed.

In particular, this is necessary due to the
lack of a uniform judicial practice in the Re-
public of Moldova.

Another aspect that addresses the im-
portance of approaching the respective sub-
ject is those essential deficiencies in the legal
framework regarding intermediary contracts.

It is understandable that intermediation
as well as contracts whose object is placing an-
other’s products on the market encompasses a
fairly vast compartment of civil law.

The relevance and importance of the re-
search subject are also justified by the current
trends in national and international develop-
ment of intermediary relations resulting from
these contracts, in virtue of the increasing eco-
nomic activity as well as cooperation between
states based on good practices in the market-
ing and distribution of foreign products.

Based on the above, the following rec-
ommendations are proposed for improving
the current legislation:

Addition to Chapter XXII of the Civ-
il Code of the Republic of Moldova entitled
»Contracts for the placing on the market of
another’s products” of the section ,,Consign-
ment contract”, representing a variety of the
professional commission contract;

Elaboration and implementation of the
essential clauses of the contracts for placing on
the market of other parties’ products in detail
and specific measures of responsibility for the
violation of these contract clauses by the par-
ties, which will avoid their double interpreta-
tion and qualification in the future;

Itis proposed that the Civil Code be sup-
plemented with the notion’s ,supplier” and
»distributor” in the section addressing the le-
gal regime of the distribution contract.
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Libertatea intrunirilor constituie fundamentul
unui stat democratic. Odatd cu dezvoltarea sta-
tului, societatea se ciocneste cu diverse tipuri de
probleme, fapt care poate genera declansarea
dezordinilor in masd. In acest sens, se reliefeazd in-
dispensabilitatea analizei detaliate a fenomenului
prenotat, or pdnd la moment acesta este putin
abordat in literatura de specialitate. Prin urmare,
prin clasificarea si nuantarea explicatiei ample
a conceptului de dezordini in masd va fi posibild
identificarea cauzelor de ordin fizic si psihic ale
qcestora.

Cuvinte-cheie: dezordini in masd, libertatea in-
trunirilor, clasificare, explicatie, cauze.

Freedom of assembly is the foundation of a
democratic state. As the state develops, society
encounters various kinds of problems, which can
lead to mass disorder. In this respect, it is essen-
tial to analyse the phenomenon in detail, but so
far it has received little attention in the literature.
Therefore, by classifying and nuancing the broad
explanation of the concept of mass disorder, it will
be possible to identify its physical and psychologi-
cal causes.

Keywords: mass disorder, freedom of assembly,
classification, explanation, causes etc.

INTRODUCERE.

Libertatea de exprimare, extinderea nu-
marului si tipologiilor mijloacelor de comuni-
care si de informare, perfectionarea retelelor
online si a accesului la internet au sporit ni-
velul de dezvoltare a populatiei, in sensul am-
plificarii calitdtii tehnologiilor informationale.
Sub impactul racordarii Republicii Moldova
la progresele de ordin tehnico-informational,
societatea devine mai documentata in diver-
se specialitati ale statului, fapt ce genereaza
aparitia raspunsurilor pozitive si/sau negative.
In cele mai nesatisficitoare cazuri, populatia
organizeaza proteste, mitinguri prin care isi
exprima dezacordul, nemultumirea cu privi-
re la anumite subiecte. In acest sens, dezor-
dinile In masa constituie un pericol iminent
si sporit pentru ordinea si securitatea publicd
a unui stat. Pentru a avea un pronostic cu re-
ferire la declansarea acestora, reprezentantii
autoritdatilor competente trebuie sa cunoas-
ca esenta tulburarilor in masd si sd prevada
motivele aparitiei lor. Este de remarcat cd, in
timp, Republica Moldova a evoluat considera-
bil in diverse domenii, iar accesul societdtii la
informatii provoaca reactii atat pozitive, cat si

INTRODUCTION.

Freedom of expression, the expansion
of the number and types of communication
and information media, the improvement
of online networks and access to the Inter-
net have increased the level of development
of the population in terms of the quality of
information technologies. The impact of the
Republic of Moldova’s connection to tech-
nical and informational progress is making
society more knowledgeable in various areas
of the state, which generates positive and/or
negative responses. In the most unsatisfac-
tory cases, the population organises protests
and rallies to express their disagreement and
dissatisfaction with certain issues. In this
sense, mass riots constitute an imminent and
increased danger to the public order and se-
curity of a state. In order to be able to predict
their outbreak, representatives of the com-
petent authorities must know the essence of
mass disturbances and predict the reasons for
their occurrence. It is worth noting that over
time the Republic of Moldova has developed
considerably in various areas, and society’s
access to information provokes both positive
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negative. De aici se nasc nemultumiri, deceptii
si frustrari; astfel apare intentia multimii de a
le exprima Intr-un anumit fel.

METODE SI MATERIALE APLI-
CATE.

La analiza subiectului in cauzd au fost
utilizate urmatoarele metode: analiza si inter-
pretarea logica, care pun accent pe metode de
investigare: formal-juridice si socio-juridice.
Supletiv, baza stiintifica a cercetarii este for-
matd din investigatii reliefate In continutul
articolelor stiintifice, culegerilor de materiale
ale conferintelor etc.

REZULTATE OBTINUTE SI DIS-
CUTIL

Notiunea ,,dezordini in masad” este for-
mata din doud componente, dupd cum urmea-
za: dezordine si masd. Potrivit datelor oferite
de Dictionar explicativ al limbii romane, cu-
vantul ,dezordine” poate fi interpretate sub
trei aspecte: 1. lipsa de ordine, neoranduiala,
deranj; 2. lipsd de organizare, de disciplind; de-
bandadd, dezorganizare, tulburare (sociald), re-
voltd, rascoald; 3. confuzie (in idei), incoerenta.
A doua parte a notiunii mentionate este alca-
tuitd din cuvantul ,masa” si este deslusita sub
forma mai multor sensuri, insd cea mai potrivi-
td explicatie la caz este redata drept o ,multime
compactd de oameni, considerata ca o unitate;
grupare mare de oameni cu anumite caractere
comune; cercuri largi ale populatiei” [4].

Reiesind din explicatia notiunii viza-
te, se desprinde ideea cd dezordinile in masa
constituie un fenomen social negativ, care pre-
zinta un mare pericol pentru societate. Aces-
tea apar atat in legdturd cu desfasurarea unor
demonstratii, proteste, cat si in timpul orga-
nizarii altor masuri. Demonstratiile difera de
dezordinile in masa prin faptul ca reprezinta o
manifestatie pasnica prin care cetatenii statu-
lui de drept isi exprima dreptul constitutional
si Isi fac cunoscut protestul colectiv impotriva
neajunsurilor sociale, inldturarea carora pre-
vine dezordinile in masa. Dezordinile in masa
se caracterizeazd fie prin ilegalitatea adundrii
persoanelor pentru a aplica violenta, fie prin
planificarea din timp a acestor violente cu re-
partizarea clara a rolurilor. De reguld, in ase-
menea cazuri multimea aruncd cu pietre in
fortele de ordine, strica vitrinele magazinelor,

>

and negative reactions. This gives rise to dis-
satisfaction, disappointment and frustration,
and thus to the intention of the crowd to ex-
press them in a certain way.

METHODS AND MATERIALS AP-
PLIED.

The following methods were used in
the analysis of the subject in question: logical
analysis and interpretation, which emphasize
formal-legal and socio-legal methods of in-
vestigation. Suppletively, the scientific basis
of the research is formed by investigations
highlighted in the content of scientific arti-
cles, collections of conference materials etc.

RESULTS AND DISCUSSION.

The notion of ‘mass disorder’ is made
up of two components, as follows: disorder
and mass. According to the explanations
given by the Dictionar explicativ al limbii
romane, the word “disorder” can be interpret-
ed in three ways: 1. lack of order, disorder,
disorder; 2. lack of organisation, discipline;
debandardisation, disorganisation, (social)
disorder, revolt, rebellion; 3. confusion (in
ideas), incoherence. The second part of the
notion mentioned is made up of the word
“mass” and is rendered in several senses, but,
the most appropriate explanation to the case,
is rendered as “a compact crowd of people,
considered as a unit; large grouping of people
with certain common characters; wide circles
of the population” [4].

From the explanation of the concept
in question, it is clear that mass disorder is
a negative social phenomenon that poses a
great danger to society. They occur both in
connection with the holding of demonstra-
tions, protests and during the organisation of
other measures. Demonstrations differ from
mass riots in that demonstrations are a peace-
ful manifestation of the constitutional right
of citizens of the rule of law to demonstrate
their collective protest against social ills, the
removal of which prevents mass riots. Mass
riots also differ in the illegality of gathering
people together to use violence, as well as in
the advance planning of such violence with a
clear distribution of the role of the police.

The father of psychoanalysis Sigmund
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sustrage bunuri din locuri publice, rastoarna si
incendiaza automobile, construieste baricade.

Pdrintele psihanalizei Sigmund Freud
prin teoria comportamentului multimii punc-
teaza doua insusiri specifice multimii:

1. contagiozitatea, care este deslusita
drept o actiune de hipnoza;

2. sugestibilitatea, care se manifestd
prin reactiile gloatei la simboluri, elemente,
perceptii individualizate, evitand in totalitate
rationamentele generale.

In conjunctura imbinirii elementelor
prenotate, din comportamentul persoanelor
dispar particularitatile individuale si ies la
lumina spiritul si moravul de gloata, fapt ce
genereaza o manipulare ca oamenii sa se com-
porte exact si inert.

In aceeasi ordine de idei, se evidentiazi
teoria depersonalizarii, care este privita in
calitate de tulburare de perceptie a multimii.
Depersonalizarea este detaliat explicatd in
literatura de specialitate din domeniul psi-
hiatriei clinice, Insa per general aceasta este
o reflectare psihica de schimbare a sinelui, a
anumitor trasaturi ale propriului Eu, asociate
in mare parte cu modificari produse in mediul
inconjurator. In teoria depersonalizarii, indi-
vidul se considerd pe sine ca pe cineva vene-
tic, excentric, imigrat din sine, avand aptitu-
dinea de a se privi din exterior.

In acelasi context, se subliniazi teoria
convergentei, potrivit careia conduita gloatei
produce efecte urmare a unor conceptii comu-
ne si asemdnadtoare ale multimii. Aceastd teo-
rie sustine cd manierele de comportament ale
multimii se formeaza din actiuni/inactiuni,
ganduri, idei, opinii consolidate, determina-
te si comune. Criticii teoriei respective admit
faptul ca in cele mai multe cazuri, multimea,
prin comportamentul sdau, se manifesta ab-
surd, lipsit de rationament.

O altd teorie care are tangentd direc-
ta cu perceptia multimii este cea a normelor
emergente, lansata de catre sociologul ame-
rican Ralph Turner si profesorul de socio-
logie Lewis Killian. Aceasta explicd nucleul
multimii ca fiind initial o omogenitate mi-
nusculd, care in timp este dezvoltatd de ca-
tre membrii principali. In acest caz, membrii
secundari sunt influentati direct si intens de
catre cei principali, fapt ce determina ca toata
unitatea sa actioneze intr-o modalitate simi-
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Freud, through the theory of crowd behav-
iour, points out two specific features of the
crowd:

1. contagiousness, which is understood
as an action of hypnosis;

2. suggestibility, which manifests itself
in the reactions of the crowd to symbols, el-
ements, individualised perceptions, avoiding
general reasoning altogether.

The combination of the above-men-
tioned elements causes the behaviour of in-
dividuals to lose its individual characteristics
and the mob spirit and morality to emerge,
which leads to the manipulation of people to
behave exactly and inertly.

In the same vein, the theory of deper-
sonalisation is highlighted, which is seen as
a disorder of crowd perception. Deperson-
alisation is explained in detail in the clinical
psychiatry literature, but in general it is a
psychological reflection of a change of self,
of certain features of the self, largely associ-
ated with changes in the environment. In the
depersonalisation theory, the individual sees
himself as a veneer, an eccentric, an immi-
grant of the self, with the ability to see him-
self from the outside.

In the same context, the convergence
theory is emphasised, according to which mob
behaviour is generated and produces effects
as a result of common and similar crowd con-
ceptions. This theory argues that mob behav-
iour is formed from consolidated, determined
and common actions/actions, thoughts, ideas,
opinions. Critics of this theory admit that in
most cases, the crowd, through its behaviour,
manifests itself as absurd, lacking reasoning.

Another theory that has a direct bear-
ing on crowd perception is that of emergent
norms, put forward by American sociologist
Ralph Turner and sociology professor Lewis
Killian. It explains the core of the crowd as in-
itially a tiny homogeneity, which over time is
developed by the core members. In this case,
the secondary members are directly and in-
tensely influenced by the primary members,
which causes the whole unit to act in a sim-
ilar way. This theory includes both positive
(peaceful assembly) and negative (revolu-
tions, wars) crowds.

A final doctrine directly related to the
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lara. Teoria in cauza include atat multimi cu
perceptii pozitive (Intrunire pasnicd), cat si
negative (revolutii, rdzboaie).

O ultimd@ doctrind corelatd nemijlocit
de multime este teoria identitatii sociale, care
se bazeazd pe acceptiunea precum ca sinele
este o structura polivalentd care inglobeazd fie
provenienta individului la o colectivitate socia-
13, fie non-apartenenta la aceasta. Prin urmare,
se mentioneaza ca in eventualitatea in care se
modifica specificul si prioritatile grupului social
din care face parte persoana, in mod instinctiv
si mecanic se schimba si perceptiile acesteia.

Unul dintre cercetdtorii problemelor
de organizare a revoltelor in masad din Uniu-
nea Republicilor Sovietice Socialiste din anii
1953-1980, V. A. Kozlov, concluzioneazi ci
pe atunci revoltele in masa erau recunoscute
acelea la care luau parte minim 300 de persoa-
ne.. Consecvent, din punct de vedere psiholo-
gic, cercetatorul explica termenul de multime
drept o acumulare nestructurata de oameni
lipsiti de un scop comun clar recunoscut, dar
care se Inteleg reciproc si care sunt concentrati
intre ei prin similaritate de stare emotionala si
de un obiect comun de atentie [11, p. 209].

Magistratul rus V.T. Akimov desluseste
notiunea de dezordine in masda drept o
infractiune penala care implicd un pericol pu-
blic urias, deoarece este in mod inerent spon-
tanad si imprevizibila si aduce atingere intere-
sului public. In viziunea sa, aceasta atenteazi
la multe dintre cele mai importante obiecte
protejate de dreptul penal. Toate acestea fac
ca revoltele in masad sd fie una dintre cele mai
periculoase infractiuni impotriva securitdtii
publice, care necesita ca agentiile de aplicare
a legii sa stabileasca cu atentie toate elemen-
tele infractiunii necesare pentru urmadrirea
penald si pedepsirea persoanelor vinovate de
comiterea acesteia [9, p. 93-94].

Filosoful rus V. N. Grigoriev a Incer-
cat sa determine dezordinile In masa ca fiind
actiuni intentionate, savarsite de o grupare de
oameni - multime, care atenteaza la ordinea
si securitatea publica si este Insotita de pogro-
muri, incendieri, distrugeri de bunuri, precum
si de opunere de rezistentd violenta sau armata
reprezentantilor autoritatilor [10, p. 5].

Tinandu-se cont de explicatiile expu-
se ante, se subliniazd faptul ca literatura de
specialitate recunoaste doud elementele in-

crowd is the theory of social identity, which
is based on the acceptance that the self is a
polyvalent structure that encompasses either
the individual’s origin in a social collectivity
or the individual’s non-membership. There-
fore, it is mentioned that in the event that the
specifics and priorities of the social group to
which the person belongs change, the per-
son’s perceptions change instictively and me-
chanically.

One of the researchers of the problems
of organizing mass riots in the Union of So-
viet Socialist Republics in 1953-1980, V. A.
Kozlov concludes that at that time mass riots
were recognized as such riots in which peo-
ple took part. Thus, on the basis of the archi-
val data studied, it is shown that the practice
in force at the time recognised as mass riots
those in which a minimum of 300 people
took part. Consistently, from a psychologi-
cal point of view, the researcher explains the
term crowd as an unstructured accumulation
of people, lacking a clearly recognized com-
mon purpose, but who understand each other
and who are concentrated among themselves
by similarity of emotional state and a com-
mon object of attention [11, p. 209].

Russian magistrate V.T. Achimov, un-
derstands the notion of mass disorder as a
criminal offence involving a huge public dan-
ger because it is inherently spontaneous and
unpredictable and harms the public interest.
In his view, it is regarded as a criminal offence
involving a great danger to society because it
is spontaneous and unpredictable in nature
and violates many of the most important
objects protected by criminal law. All this
makes mass rioting one of the most danger-
ous crimes against public security, which re-
quires law enforcement agencies to carefully
establish all the elements of the crime neces-
sary for the prosecution and punishment of
those guilty of committing it [9, p. 93-94].

Russian philosopher V. N. Grigoriev
tried to determine mass riots as intention-
al actions committed by a group of people
- mob, which threatens public order and se-
curity and is accompanied by riots, arson,
destruction of property, as well as violent or
armed resistance to representatives of the au-
thorities [10, p. 51.
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dispensabile ale dezordinilor in masa, si anu-
me: multimea si agresivitatea. Unele surse
doctrinare recunosc si un al treilea element
- violenta, insd alte surse percep agresivitatea
si violenta drept elemente similare.

Insensul siu ordinar, cuvantul ,multime”
se explica ca o adunare de oameni, indiferent
de sex, varstd, nationalitate, opinie, profesie,
apartenentd etnicd, lingvisticd, politica sau re-
ligioasa etc., care au In comun un anumit scop.
Studiind latura psihologicd a acestui cuvant, se
identifica o semantica diversificatd.

Se specifica ca Intr-o acceptiune, multi-
mea inglobeaza o gama diferita de trasaturi
ale persoanelor care o formeaza. Se prezuma
cd, In eventualitatea in care se formeazd o
aglomeratie de oameni, indiferent de obiec-
tivul acestora, sentimentele, ideile si trdi-
rile lor iau o directie comund, iar constiinta
personalitdtii, Tn mod evident, dispare. Este
clar cd nu doar prin simplul fapt al prezentei
unui numar de persoane care se afld intampla-
tor unele langa altele, poate fi obtinut carac-
terul unei multimi ordonate. Respectiv, este
demonstrat faptul cd mai multe persoane in-
trunite in mod accidental intr-un loc comun,
fard a avea un scop bine determinat, nu poate
fasona o multime psihologica.

Intr-o altd ordine idee, se reliefeazi ci
disparitia constienta a individualitatii per-
soanei si valorificarea starilor si conceptiilor
intr-o directie distincta nu implica permanent
prezenta simultana a unui numar de indivizi
intr-un singur loc. Mii de indivizi izolati pot
dobandi in anumite momente si sub influen-
ta anumitor stari violente caracteristicile unei
multimi psihologice (de exemplu, in cazul unui
eveniment national organizat la scara larga).
In acest caz, este suficientd o simpla flacira de
nemultumire pentru a-si asuma imediat carac-
teristicile specifice actelor unei multimi. Pe de
altd parte, un intreg popor, desi nu poate fi o
aglomerare vizibild poate deveni o multime
sub actiunea anumitor influente.

Cea mai solida caracteristicda a unei
multumi psihologice este cé oricine ar fi mem-
brii acesteia, modul de viatd, ocupatia, carac-
terul sau inteligenta lor, faptul existentei unei
multimi pune persoanele respective in fata
unui spirit colectiv. Acest amanunt le predis-
pune sd actioneze Intr-un mod foarte diferit de
cel al unui individ aflat intr-o stare de izolare.

Taking into account the explanations
given above, it is pointed out that the liter-
ature recognises two indispensable elements
of mass disorder, namely: crowding and ag-
gression. Some doctrinal sources also recog-
nise a third element of mass disorder - vio-
lence, but other sources perceive aggression
and violence as similar elements.

In its ordinary sense, the word “crowd”
is explained as a gathering of people, regard-
less of sex, age, nationality, opinion, profes-
sion, ethnic, linguistic, political or religious
affiliation, etc., who share a common purpose.
Studying the psychological side of this word,
a diversified semantics can be identified.

It specifies that in one sense, a crowd
encompasses a different range of traits of the
people who form it. It is presumed that when
a crowd of people gather together, regardless
of their purpose, their feelings, ideas and ex-
periences take on a common direction and
the consciousness of personality obviously
disappears. It is clear that it is not merely by
the mere fact of the presence of a number of
people who happen to be standing side by
side that the character of an orderly crowd
can be achieved. Respectively, it is shown
that several persons accidentally gathered
together in a common place, without having
a well-determined purpose, cannot phase a
psychological crowd.

In another order of ideas, it is empha-
sized that the conscious disappearance of the
individuality of the person and the valoriza-
tion of states and conceptions in a distinct
direction does not imply permanently the si-
multaneous presence of a number of individ-
uals in one place. Thousands of isolated in-
dividuals can, at certain moments and under
the influence of certain violent states, acquire
the characteristics of a psychological crowd
(for example, in the case of a large-scale na-
tional event). In this case, a mere flare of dis-
content is enough to immediately assume the
characteristics of the acts of a crowd. On the
other hand, a whole people, although it may
not be a visible agglomeration, can become a
crowd under the action of certain influences.

The strongest characteristic of a psy-
chological crowd is that whoever its members
may be, their way of life, their occupation,

153



Scientific Annals of the Academy "Stefan cel Mare' ¢

Sf MIA

of the Republic of Moldova

[Ana[e stiintifice ale Academiei ,Stefan cel Mare" a MAI al Republicii Moldova)

Cauzele care determina aparitia carac-
terului deosebit al maselor sunt diverse. In
primul rand, in multime individul capata,
doar din simpla pricind a numarului, sen-
timentul unei forte invincibile, acest lucru
permitandu-i sa cedeze instinctelor, pe care
si le-ar reprima intr-o alta imprejurare. O a
doua cauza, contagiunea mintald, intervine
deopotriva pentru a determina caracterele
speciale ale maselor si, totodatd, orientarea
lor. Contagiunea este un fenomen usor de
constatat. Astfel, intr-o masa de oameni orice
sentiment, orice act e contagios, intr-atat de
contagios incat individul isi sacrifica foarte
usor interesul personal in favoarea interesu-
lui colectiv, ceva contrar naturii sale, de care
omul nu este capabil decat atunci cand face
parte dintr-o multime. O a treia cauzad este
determinarea la indivizii unei multimi a unor
caracteristici deosebite, adesea total opuse ce-
lor ale individului considerat aparte [7, p. 11-
12]. Concluzia este ca multimea este intot-
deauna inferioara din punct de vedere inte-
lectual decat individul izolat. Dar din punctul
de vedere al sentimentelor si al actiunilor pe
care acestea le provoaca, multimea in functie
de circumstante poate fi mai buna sau mai rea
decat individul. Totul depinde de natura su-
gestiei la care multimea este expusa [13].

Intr-o alti ordine de idei, este indispen-
sabild explicarea definitiei de agresivitate, in
calitate de element al dezordinilor in masa,
termen ce provine din latinescul ,agresio”.
Agresivitatea comportd in sine un spectru
extins de definitii, dupa cum urmeaza: ,orice
forma de conduita orientatd cu intentie catre
obiecte, persoane sau cdtre sine, In vederea
producerii unor prejudicii, a unor raniri, dis-
trugeri si daune”; ,comportament verbal sau
de actiune ofensiv, orientat spre umilirea,
minimalizarea sau chiar suprimarea fizica a
celorlalti”; ,actiuni voluntare orientate asu-
pra unei persoane sau a unui obiect care au
drept motiv producerea intr-o forma deschi-
sd sau simbolica a unei pagube, jigniri sau du-
reri”; ,o0 fortd cu care omul isi manifestd dra-
gostea si ura fatd de ceilalti sau fata de sine
insusi si cu care incearcd sa-si satisfaca pro-
priile necesitdti”. Toate aceste definitii expri-
ma atat dimensiunea biologicd, psihologica
a agresivitatii cat si cea sociald sau culturala.
In spatele acestor definitii, se remarci latura

their character or their intelligence, the fact
of their existence as a crowd, puts them be-
fore a collective spirit. This moment predis-
poses people to act in a very different way
from an individual in a state of isolation.

The causes that determine the emer-
gence of the special character of the masses
are various First of all, in the crowd the in-
dividual acquires, simply by the sheer num-
ber, the feeling of an invincible force allow-
ing him to give in to instincts that he would
repress alone. A second cause, mental conta-
gion, also intervenes to determine the special
character of the masses and their orientation.
Contagion is a phenomenon that is easy to
observe, so that in a mass of people, every
feeling, every act is contagious, so contagious
that the individual very easily sacrifices his
personal interest in favour of the collective
interest, something contrary to his nature, of
which man is capable only when he is part of
a crowd. A third cause is the determination in
individuals of the characteristics of a crowd,
often totally opposed to those of the individ-
ual considered separately [7, p. 11-12]. The
conclusion is that the crowd is always intel-
lectually inferior to the isolated individual.
But from the point of view of feelings and the
actions they provoke, the crowd depending
on the circumstances may be better or worse
than the individual. It all depends on the na-
ture of the suggestion to which the crowd is
exposed [13].

In another vein, it is essential to explain
the definition of aggression as an element of
mass disorder, a term that comes from the
Latin “agresio”. Aggression itself has a wide
range of definitions, as follows: “any form of
conduct intentionally directed towards ob-
jects, persons or oneself, with a view to caus-
ing harm, injury, destruction and damage”;
“offensive verbal or action-oriented conduct
aimed at humiliating, belittling or even phys-
ically suppressing others”; “deliberate actions
directed against a person or object which have
as their motive the production in an overt or
symbolic form - of damage, offence or pain”;
“a force with which a person manifests love
and hatred towards others or himself and
with which he tries to satisfy his own needs”.
All these definitions express the biological,
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dinamica a agresivitatii si scopul pentru care
aceasta se produce din cauze externe sau in-
terne specifice individului [8, p. 9].

Exista o dimensiune naturald a agresi-
vitdtii, legatda de supravietuire si conservare,
dar omul, prin capacitdtile sale volitive, poate
sd struneascd propria agresivitate. De aseme-
nea, existd anumite dimensiuni ale agresivi-
tatii, benefice pentru om: dorinta de a o lua
de la capdt, mandria, promovarea propriilor
puncte de vedere, in ciuda unor opozitii etc..
Agresivitatea simbolica: Injurdtura, ridicarea
tonului, amenintarea, iritarea etc. sunt acte
care stau la marginea normalului, Tnsa existd
si acte agresive sanctionate penal. Orice in-
fractiune este o forma de agresivitate, prin
consecintele ei [1, p. 57].

Al treilea element al dezordinilor in
masa, recunoscut separat de agresivitate, adica
violenta, provine de la cuvantul latinesc ,vis”,
ceea ce Inseamna fortd, superioritate, domi-
nare psihicd si fizicd asupra unei persoane.
Acest termen are mai multe conotatii, insa fi-
ind analizat In parte, se observa prezenta unor
trasaturi individuale ale acestuia. Din punct de
vedere juridic, violenta este violarea generalda
a drepturilor fiintei umane: dreptul la viatd, la
securitate, la demnitate si la integritate fizica si
mentali. In sens general, ea desemneazi folo-
sirea fortei fizice sau altor mijloace persuasive,
pentru a aduce prejudicii unor bunuri, sau o
vitdmare a integrititii unei persoane. In acest
sens, un act de violenta are, de cele mai multe
ori, un caracter premeditat, fiind elaborat cu
intentie sau semnificand intentia de a produce
o suferintd sau un prejudiciu fizic altei persoa-
ne. Pornind de la cele expuse, putem deduce ca
violenta posedd urmadtoarele caractere: este o
formad de agresivitate manifestatd in exterior;
are la bazd intentie distructiva; constituie frus-
trarea nevoilor general-umane [2, p. 3].

Jean-Claude Chesnais stabileste trei
zone ale violentei: fizicd, economica si mo-
rala. Este de reliefat cd toate aceste forme de
violentd se manifesta diferit pe timpul crize-
lor contemporane. Tipologia violentei, intr-o
sintezd, poate fi acceptata ca fiind:

a) violenta privatd, care la randul sdau
poate fi: violenta criminald: mortald (omora-
rea, asasinarea, otravirea, executii capitale);
corporala (lovituri si rdniri voluntare); sexu-
ala (violul). Violenta non-criminala: suicidul

psychological, social and cultural dimensions
of aggression. Behind these definitions, the
dynamic side of aggression and the purpose
for which it is produced by external or inter-
nal causes specific to the individual are noted
[8, p. 9l.

There is a natural dimension to aggres-
sion, related to survival and preservation, but
man, through his volitional capacities, can
control his own aggression. Then there are
certain dimensions of aggression that are ben-
eficial to man: the desire to start over, pride,
promoting one’s own views despite opposi-
tion, etc. are examples of aggressive acts. Sym-
bolic aggression: swearing, raising one’s voice,
threatening, irritating, etc. are acts which are
on the edge of normality, but there are also
aggressive acts which are punishable by law.
Any crime is considered a form of aggression,
because of its consequences [1, p. 57].

The third element of mass disorder,
recognised separately from aggression, vio-
lence comes from the Latin word “vis”, which
means force, superiority, mental and physical
domination over a person. This term has sev-
eral connotations, but when analysed in part,
it reveals its individual features. From a legal
point of view, violence is the general viola-
tion of human rights: the right to life, securi-
ty, dignity and physical and mental integrity.
In a general sense, it refers to the use of phys-
ical force or other persuasive means to cause
damage to property or injury to a person’s in-
tegrity. In this sense, an act of violence is of-
ten premeditated, being intentional or signi-
fying the intention to cause physical harm or
suffering to another person. From the above,
we can deduce that violence has the following
characteristics: it is a form of externally man-
ifested aggression; it is based on destructive
intent; it constitutes the frustration of gener-
al human needs [2, p. 3].

Jean Claude Chesnais establishes three
areas of violence: physical, economic and
moral. It is worth noting that all these forms
of violence manifest themselves differently
during contemporary crises. The typology of
violence, in a synthesis, can be accepted as:

a) private violence, which in turn can
be: - criminal violence: lethal (murder, assas-
sination, poisoning, capital executions); cor-
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si tentativa de suicid; accidentele (rutiere, de
munca);

b) violenta colectiva: violenta cetdte-
nilor contra puterii, terorismul, revolutiile si
grevele, violenta puterii contra cetdtenilor,
terorismul de stat, violenta industriald;

c) violenta paroxistica - razboiul [6, p.
26].

Per ansamblu, orice criza, la caz, dezor-
dinile in masd, poate avea doud etape distincte:
a) etapa de escaladare, generatoare de tensiuni;
b) etapa de regres. Aceste etape ar putea fi, la
randul lor, caracterizate de stari. Momentul
trecerii de la prima etapa la cea de-a doua poa-
te sd survind dupa oricare din starile care de-
finesc procesul crizei. Etapa de escaladare cu-
prinde starile de: pace, diferend, confruntare
si conflict armat. Etapa de regres este definita
doar de doua stari: ,,detensionarea situatiei” si
»noua stabilitate” [6, p. 43-44].

Conform considerentelor cercetatorilor
rusi pot fi evidentiate trei etape ale dezordini-
lor in masa, care necesita sa survina succedat:
aparitia, desfasurarea si lichidarea acestora.

Evolutia in timp a dezordinilor in masa
este mai practicd si mai avantajoasa, deoarece
fiind urmadrite caracteristicile acestora la fieca-
re etapd, cu usurinta pot fi elaborate diverse
tactici si strategii pentru actionarea fortelor
de ordine, in vederea prevenirii si suprimarii
actelor violente. Insisi analiza acesteievolutii
contribuie atat la identificarea cu exactita-
te a componentei de infractiune, cat si pre-
zicerea consecintelor, precum si planificare
activitatilor de curmare a dezordinilor in masa.

Se specifica ca in doctrina juridica nu
exista un clasament bine determinat al eta-
pelor, intrucat dezordinile In masa se pot isca
intr-o maniera fulgeratoare, fapt ce genereaza
dificultdti in determinarea etapei de dezvolta-
re a conflictului.

De regula, la prima etapd, se localizea-
za participantii la conflict, care pot fi divizati
in functie de nationalitate, rasa, sex, reli-
gie, apartenenta politicd etc. Respectiv, in
momentul in care una din parti nu agreeaza
obiectivele/preocuparile celeilalte parti, se
dezvolta febrilitatea intre acestea, motiv pen-
tru care apare si conflictul.

La a doua etapa, de obicei se desfasoare
actiuni concrete si active. Astfel, se mareste
numarul atacurilor asupra fortelor de ordine,

poral (blows and voluntary injuries); sexual
(rape). Non-criminal violence: suicide and at-
tempted suicide; accidents (road traffic, occu-
pational);

(b) collective violence: violence of cit-
izens against power, terrorism, revolutions
and strikes, violence of power against citi-
zens, state terrorism, industrial violence;

c) paroxysmal violence - war [6, p. 26].

Overall, any crisis, in the case of mass
disorder, can have two distinct stages: a) the
escalation stage, generating tensions; b) the
regression stage. These stages could in turn be
characterised by states. The moment of tran-
sition from the first stage to the second may
occur after any of the states that define the
crisis process. The escalation stage includes
the states of: peace, dispute, confrontation
and armed conflict. The regression stage is
defined by only two states: “de-escalation”
and “new stability” [6, p. 43-44].

According to the considerations of Rus-
sian researchers, three stages of mass disor-
ders can be highlighted, which need to occur
successively: their emergence, unfolding and
liquidation.

The development of mass riots over
time is more practical and advantageous,
because by following their characteristics at
each stage, various tactics and strategies can
easily be developed for law enforcement ac-
tion to prevent and suppress violent acts.
However, the analysis of the research of the
evolution contributes both to the accurate
identification of the crime component and
the prediction of the consequences, as well
as to the planning of activities to curb mass
disorder.

It should be noted that there is no clear
classification of stages in legal doctrine, as
mass disorder can erupt in a flash, which
makes it difficult to determine the stage of
development of the conflict.

As a rule, the first stage locates the par-
ticipants in the conflict, who can be divided
according to nationality, race, gender, reli-
gion, political affiliation, etc. In other words,
when one party does not agree with the ob-
jectives/occupations of the other party, the
fever develops between them, which is why
conflict arises.
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inclusiv prin folosirea mijloacelor speciale ale
acestora, pentru a le utiliza in vederea desta-
bilizarii ordinii si securitdtii publice.

La etapa a treia, este provocat haosul,
iar situatia devine incontrolabila de catre
organele abilitate. Prin urmare, se inmultesc
cazurile de atac asupra fortelor de ordine,
sunt atacate obiectivele strategice, cum ar fi
cladirile institutiilor de stat, sunt antrenate
persoane noi, care in mod vadit destabilizeaza
situatia, se multiplica numarul de victime, in-
clusiv in randul persoanelor care nu participa
activ la dezordini In masa.

Urmare descrierii succinte a etapelor
dezordinilor in masa, este oportuna reliefarea
unor particularitdti importante ale acestora,
si anume: limitele de timp si durata dezor-
dinilor in masda. Este de mentionat cd unele
dintre ele pot avea o durata indelungatd, mai
exact prima si a treia etapa. Debutul primei
etape este mai complicat de identificat, insa
pot aparea ipoteze cu privire la participanti si
cauzele ivirii conflictului.

Inceputul etapei a doua se confirmi prin
faptul ca multimea se activizeazd, apar atacuri
asupra fortelor de ordine, se intensifica presi-
unea. Etapa a treia se defineste exclusiv prin
insasi inceputul dezordinilor in masa.

In reflectia conjuncturii expuse, se
concluzioneaza ca dezordinile in masa sunt
actiunile unei multimi, care prezinta un pe-
ricol real atat pentru ordinea si securitatea
publica, cat si pentru siguranta societatii,
care se manifestd prin comiterea de violente,
pogromuri, incendieri, distrugeri de bunuri,
prin aplicarea armei de foc sau altor obiec-
te utilizate in calitate de armad, precum si de
opunere de rezistentd violentd sau armata
reprezentantilor autoritatilor [3].

Dezordinile in masa sunt prezente sub
orice forme si in orice societdti, indiferent de
sistemul politic al statului respectiv. Mai mult
decat atat, acestea sunt considerate una dintre
formele de manifestare a atitudinii negative sau
a revoltelor unor grupuri de oameni fata de o
circumstantd/imprejurare politicd sau sociala.

Pentru a patrunde in esenta dezordinilor
in masa, este imperativa studierea si deducerea
criteriilor de clasificare a dezordinilor in masa.

In mare parte, autorii rusi disting dez-
ordinile in masa tindnd cont de continutul
acestora. Astfel, se prezuma cd acestea deri-

In the second stage, concrete and active
actions usually take place. Thus, the number
of attacks on the forces of law and order is
increased, including by the participants are
assimilated their special means to use them in
destabilizing public order and security.

In the third stage, chaos is provoked
and the situation becomes uncontrollable by
the competent bodies. As a result, the number
of attacks on the forces of law and order in-
creases, strategic objectives such as the build-
ings of state institutions are attacked, new
people are recruited who clearly destabilise
the situation, and the number of casualties in-
creases, including among people who do not
actively participate in mass disorder.

Following the brief description of the
stages of mass disorder, it is appropriate to
highlight some important features of mass
disorder, namely: the time limits and dura-
tion of mass disorder. It should be noted that
some of them can last for a long time, particu-
larly the first and third stages. The onset of
the first stage is more complicated to identify,
but hypotheses may arise about the partici-
pants and the causes of the conflict.

The beginning of the second stage is
confirmed by the fact that the crowd becomes
more active, attacks on the forces of law and
order occur, and the pressure intensifies. The
third stage is defined solely by the very begin-
ning of mass disorder.

Reflecting the above-mentioned con-
juncture, it is concluded that mass riots are
the actions of a mob, which present a real
danger both to public order and security and
to the safety of society, manifested by the
commission of violence, riots, arson, destruc-
tion of property, the use of firearms or other
objects used as weapons, as well as violent or
armed resistance to representatives of the au-
thorities [3].

Mass disorder is present in all forms
and in all societies, regardless of the politi-
cal system of the state concerned. Moreover,
they are considered to be one of the forms of
manifestation of the negative attitude or re-
bellion of groups of people towards a political
or social circumstance/occurrence/event etc.

In order to understand the essence of
mass disorder, it is imperative to study and de-
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va din activitdti politice (proteste, mitinguri,
demonstratii etc.), sau se prezintd in calitate
de tulburdri care apar intampldtor ori spon-
tan In rezultatul unor diferende iscate din
diverse motive, sau tulburdri ce constau in
actiuni huliganice si incalcdri in grup a ordinii
si securitatii publice.

Prin urmare, identificarea unor criterii
concrete de clasificare contribuie la cerce-
tarea ampla, din toate punctele de vedere, a
acestui fenomen, cum ar fi: cauzele aparitiei,
caracterul, urmarile, locul comiterii, durata
acestora si numarul participantilor.

In scopul evidentierii mai multor crite-
rii de grupare a dezordinilor in masa, au fost
examinate doctrinele juridice ruse si romane,
respectiv in continuare urmeaza prezentarea
clasificarilor vizate in opiniile cercetatorului
rus S. A. Starostin si ale specialistilor romani
A. Bogdan-Tucicov, M. Golu, P. Golu si altii.

Astfel, potrivit cercetatorului rus, se
evidentiaza urmatoarea clasificare:

1. In functie de cauzele aparitiei: 1) po-
litice, 2) economice, 3) sociale, 4) etnice, 5) re-
ligioase, 6) ecologice, 7) cauzate de actiunile
ilegale ale fortelor de ordine.

2. In functie de urmarile survenite: 1)
cauzarea decesului, 2) cauzarea unor vatamari
integritatii corporale sau afectarea sanatatii
indiferent de gradul acestora, 3) cauzarea
unor prejudicii materiale.

3. In functie de locul comiterii dezordi-
nilor in masd: 1) in localitati, 2) in institutii
penitenciare.

4. In functie de durata dezordinilor in
masd: 1) de lunga duratd, 2) intermitente.

5.1n functie de numirul participantilor:
1) pana la 100 de persoane, 2) pana la 1000
de persoane, 3) panala 10 000 de persoane, 4)
mai mult de 10 000 de persoane.

6. In functie de modul de declansare: 1)
spontane, 2) premeditate [12].

Consecvent, potrivit specialistilor ro-
mani mentionati, riscurile ce afecteaza secu-
ritatea nationald pot fi clasificate in functie
de: domenii de activitate; entitdti comunitare
si religioase; arie geografica; timp; volum; im-
portanta (interes, gravitate); probabilitate.

1. In functie de domeniile de activitate:
1) economice, 2) politice, 3) informationale,
4) sociale, 5) culturale, 6) ecologice, 7) tehno-
logice, 8) militare.

duce the criteria for classifying mass disorder.

For the most part, Russian authors
distinguish mass disorders by their content.
Thus, they are presumed to derive from po-
litical activities (protests, rallies, demonstra-
tions, etc.), or to take the form of disturbanc-
es that occur by chance or spontaneously as a
result of disputes arising for various reasons,
or disturbances consisting of hooligan actions
and group violations of public order and se-
curity.

The identification of specific criteria for
classification therefore contributes to com-
prehensive research into this phenomenon
from all points of view, such as the causes,
nature, consequences, place of occurrence,
duration and number of participants.

In order to highlight several criteria for
grouping mass disorders, Russian and Roma-
nian legal doctrines were examined, respec-
tively, the following is a presentation of the
classifications concerned in the opinions of
Russian researcher S. A. Starostin and Roma-
nian specialists A. Bogdan-Tucicov, M. Golu,
P. Golu and others.

Thus, according to the Russian re-
searcher S. A. Starostin, the following classifi-
cation is highlighted:

1. according to the causes of occur-
rence: 1) political, 2) economic, 3) social, 4)
ethnic, 5) religious, 6) ecological, 7) caused by
illegal actions of law enforcement.

2. Depending on the consequences: 1)
causing death, 2) causing injury to body or
health of whatever degree, 3) causing mate-
rial damage.

3. Depending on the place of mass dis-
order: 1) in localities, 2) in prisons.

4. According to the duration of mass
disorder: 1) long-lasting, 2) intermittent.

5. By number of participants: 1) up to
100 persons, 2) up to 1000 persons, 3) up to
10 000 persons, 4) more than 10 000 persons.

6. According to the mode of triggering:
1) spontaneous, 2) premeditated [12].

Consequently, according to the Roma-
nian specialists mentioned, risks affecting
national security can be classified according
to: fields of activity; community and religious
entities; geographical area; time; volume; im-
portance (interest, seriousness); probability.
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2. In functie de entititi comunitare si
religii: 1) etnice si 2) religioase.

3. In functie de timp: 1) prezente, 2) vi-
itoare, care pot fi: imediate, apropiate, de ter-
men mediu si de termen lung; 3) permanente.

4. In functie de aria geografici si spatia-
1a: 1) externe, care pot fi: globale si zonale, 2)
interne, 3) cosmice.

5. In functie de volum: 1) mici, 2) mari,
3) foarte mari.

6. In functie de importanti (interese,
gravitate): 1) vitale, 2) foarte importante, 3)
importante.

7. In functie de probabilitate: 1) sigure
(asumate) 2) previzibile (potentiale, probabi-
le), 3) imprevizibile [5, p. 11-12].

CONCLUZIIL

Abordarea problematicii cu referire la
dezordinile In masa constituie un aspect ac-
tual si important. Urmare analizei notiunilor
si criteriilor de clasificare a dezordinilor in
masa, se conchide cd notiunea prenotata a
fost abordata atat in literatura de specialitate
nationald, cat si in cea internationald. Se spe-
cifica ca in legislatia nationald nu se regaseste
nici explicatia notiunii de dezordini in masa si
nici gruparea acestora in functie de anumite
criterii. Prin urmare, se reliefeaza ca studiul
doctrinei juridice cu privire la subiectul cer-
cetat a contribuit la consolidarea unei idei
uniforme si clare cu privire la conceptul de
dezordini in masa.

Per ansamblu, dezordinile In masi con-
stituie un fenomen social negativ, care pre-
zintd un mare pericol pentru societate, fiind
iscate atdt in legaturd cu desfdsurarea unor
demonstratii, proteste, cat si in timpul or-
ganizarii altor madsuri. Dezordinile in masa
difera intre ele prin spontaneitatea adunarii
multimii pentru a aplica violenta si prin pla-
nificarea din timp a acestor violente cu repar-
tizarea clard a rolurilor.

Intr-o alti ordine de idei, se puncteazi
cd clasificarea dezordinilor In masa este de o
insemndtate majord, deoarece fiecare criteriu
delimitativ indicd temeiuri de aparitie si dezvol-
tare a acestora. Este important de specificat ca
fiecare tip de dezordini in masa poate fi inteles
in mod particular. Astfel, identificarea gruparii
corecte a dezordinilor in masd permite, in cele
mai multe cazuri, constatarea cauzelor acestora.

1. According to areas of activity: 1) eco-
nomic, 2) political, 3) informational, 4) social,
5) cultural, 6) environmental, 7) technologi-
cal, 8) military.

By community entities and religions: 1)
ethnic and 2) religious.

3. By time: 1) present, 2) future, which
can be: immediate, near, medium and long-
term; 3) permanent.

4. By geographical and spatial area: 1)
external, which can be: global and zonal, 2)
internal, 3) cosmic.

5. By volume: 1) small, 2) large, 3) very
large.

6. By importance (interests, gravity): 1)
vital, 2) very important, 3) important.

7. By probability: 1) certain (assumed),
2) predictable (potential, probable), 3) unpre-
dictable [5, p. 11-12].

CONCLUSIONS.

Addressing the issue of mass disorder is
a topical and important issue. Following the
analysis of the concepts and criteria for clas-
sifying mass disorder, it is concluded that the
concept has been addressed in both national
and international literature. It is specified that
national legislation does not explain the con-
cept of mass disorder or group them accord-
ing to certain criteria. Therefore, it is noted
that the study of legal doctrine on the subject
has helped to consolidate a uniform and clear
idea of the concept of mass disorder.

On the whole, mass disorder is a nega-
tive social phenomenon, which poses a great
danger to society, and is caused both in con-
nection with demonstrations, protests and
other measures. Mass riots differ from each
other in the illegality of gathering crowds to
apply violence and in the advance planning
of such violence with clear division of roles.

In another vein, it is pointed out that
the classification of mass disorder is of major
significance, since each delimiting criterion
indicates the grounds for its emergence and
development. It is illustrative to specify that
each type of mass disorder can be understood
in a particular way. Thus, identifying the cor-
rect grouping of mass disorders makes it pos-
sible in most cases to ascertain their causes.
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La nivel national, dezvoltarea conceptului de
achizitii publice implicd un parcurs transparent,
bazat pe realizarea principiilor, obiectivelor, me-
todelor si procedurilor specifice. In acest sens,
directivele europene aplicabile achizitiilor pu-
blice implicd anumite principii absolut necesa-
re de urmat, in cadrul realizarii contractelor de
achizitii publice propriu-zise. Mentiondm, asadar,
rolul si importanta aplicdrii corecte a principi-
ilor precum: cel al nediscrimindrii, egalitatea de
tratament, proportionalitatea, recunoasterea
reciprocd, principiul transparentei, principiul evi-
tdrii concurentei neloiale, asumarea raspunderii,
impartialitatea, confidentialitatea. Scopul stu-
diului este de a identifica importanta si relevanta
acestor principii care guverneazd achizitiile publi-
ce de la prima pdnad la ultima etapd de realizare
a lor. Sunt concludente deci si consecintele gene-
rale de incdlcare a principiilor sus-mentionate,
neregulile, dar si frauda in achizitiile publice.
Totodatd nu putem sd nu mentiondm cd anume
aceste principii determind aborddrile achizitiilor
publice si anume: cea administrativd, manageri-
alg, juridicd, economicd, sistemicd si, bineinteles,
cea ecologica.

Cuvinte-cheie: principii, aborddri ale achizi-
tiilor publice, autoritate contractantd, armoniza-
rea legislatiei, aquis european.

At national level, the development of the con-
cept of public procurement involves a transpar-
ent path, based on the achievement of specific
principles, objectives, methods and procedures. In
this respect, the European directives applicable to
public procurement involve certain principles ab-
solutely necessary to be followed when perform-
ing public procurement contracts themselves.
Therefore, we mention the role and importance
of the correct application of principles such as:
non-discrimination, equal treatment, proportion-
ality, mutual recognition, the principle of trans-
parency, the principle of avoiding unfair compe-
tition, accountability, impartiality, confidentiality.
The aim of the studly is to identify the importance
and relevance of these principles governing pub-
lic procurement from the first to the last stage of
their implementation. Therefore, the general con-
sequences of violation of the above-mentioned
principles, irregularities, but also fraud in public
procurement are conclusive. At the same time,
we cannot fail to mention that these principles
determine the approaches of public procure-
ment, namely: administrative, managerial, legal,
economic, systemic and, of course, ecological.

Keywords: principles, approaches to public
procurement, access to legal remedies, contract-
ing authority, harmonization of legislation, euro-
pean aquis

INTRODUCERE.

Actualmente, achizitiile publice re-
prezintd 19% din PIB-ul UE, facand parte
din viata cotidiana si fiind percepute ca un
concept general de activitate de obtinere de
bunuri sau servicii pentru o autoritate con-
tractanti. In context, ne aliniem la opinia
cercetatorului Victor Gutuleac care afirma ca:
»Singura modalitate prin care dreptul public
poate dobandi o oarecare libertate de actiu-
ne este contractul administrativ, instrument
prin intermediul cdruia administratia intra
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INTRODUCTION.

Public procurement currently accounts
for 19% of EU GDP and is part of everyday
life, perceived as a general concept of activity
to obtain goods or services for a contracting
authority. In this context, we align with the
opinion of researcher Victor Gutuleac who
states that: ”The only way in which public law
can acquire some freedom of action is the ad-
ministrative contract, an instrument through
which the administration enters into a con-
tractual relationship with private individuals,
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in relatie contractuald cu privatii, In vederea
asigurdrii functiondrii unui serviciu public, a
punerii In valoare a bunurilor publice, ori a
achizitiondrii de produse, servicii si lucrari”
[Gutuleac, p.42].

Sistemul achizitiilor publice este intr-
un proces continuu de transformari si adap-
tabilitate in vederea armonizdrii depline a
legislatiei nationale la aquisul european, cu
pasi concreti de implementare a prevederilor
care vizeaza achizitiile publice din Acordul de
Asociere Republica Moldova - Uniunea Eu-
ropeand. Astfel, actiunile autoritatilor publice
responsabile de a promova noile concepte si
tendinte ale comunitdtii europene, in dome-
niul achizitiilor publice, au in vizor, cu priori-
tate, obiectivele Agendei de Dezvoltare Dura-
bila Moldova - 2030.

METODE DE CERCETARE.

In acest demers stiintific, importanta
aplicdrii principiilor generale, care guvernea-
za achizitiile publice, a fost analizata prin in-
termediul mai multor metode de cercetare, si
anume: observatia, analiza comparativa, anali-
za corelationald, analogia, inductia si deductia,
generalizarea, experienta didactica si practica,
dar si alte metode moderne de studiu.

REZULTATE SI DISCUTII.

Principiile generale care guvernea-
za Intreg spectrul de achizitii publice, la ni-
vel national, Isi gasesc tot mai multd aplica-
re, or armonizarea legislatiei in domeniul
achizitiilor publice este o premisa importanta
pentru dezvoltarea continua a parteneria-
telor publice-private. Farda dubii, reforma in
domeniul achizitiilor publice este una dintre
prioritdtile majore ale Republicii Moldova,
care va contribui la asigurarea unei mai bune
functiondri a economiei de piatd, combaterea
coruptiei, consolidarea eforturilor de integra-
re in Uniunea Europeand si la realizarea unei
valorificari optime in ceea ce priveste bunu-
rile si serviciile achizitionate de cdtre o gama
larga de institutii publice.

Achizitiile publice au cunoscut, de-a
lungul istoriei, modificari si dezvoltare con-
tinud, prin prisma institutiilor specifice, in-
strumentelor juridice si a legislatiei ce supor-
ta permanent schimbari indispensabile. De

in order to ensure the functioning of a public
service, to highlight public goods, or to pur-
chase products. services and works” [Gutule-
ac, V., 2013, p.42].

The public procurement system is in a
continuous process of transformations and ad-
aptability in order to fully harmonize nation-
al legislation with the European acquis, with
concrete steps to implement the provisions
aimed at public procurement from the Repub-
lic of Moldova - European Union Association
Agreement. Thus, the actions of the public au-
thorities responsible for promoting the new
concepts and trends of the European commu-
nity, in the field of public procurement, have
as a priority the objectives of the Moldova
Sustainable Development Agenda - 2030.

THE RESEARCH METHODS.

In this scientific approach, the impor-
tance of applying the general principles gov-
erning public procurement has been analyzed
through several research methods, namely:
observation, comparative analysis, co-rela-
tional analysis, analogy, induction and de-
duction, prediction, generalization, didactic
and practical experience, but also other mod-
ern methods of study.

RESULTS AND DISCUSSIONS.

The general principles governing the
entire spectrum of public procurement, at na-
tional level, are finding more and more appli-
cation, or the harmonization of legislation in
the field of public procurement is an impor-
tant premise for the continuous development
of public-private partnerships. Undoubtedly,
the reform in the field of public procurement
is one of the major priorities of the Republic
of Moldova, which will contribute to ensur-
ing a better functioning of the market econo-
my, combating corruption, strengthening in-
tegration efforts in the European Union and
achieving optimal capitalization in terms of
goods and services purchased by a wide range
of public institutions.

Public procurement has historically
undergone continuous changes and develop-
ment, in terms of specific institutions, legal
instruments and legislation that permanently
undergo indispensable changes. From its or-
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la origine si pana la etapa actuald, achizitiile
publice au imbracat diverse forme, esenta,
scopul si importanta ramanand aceleasi - de a
valorifica interesul public pentru buna func-
tionare a serviciilor publice [Codreanu, p.45].

Cu scopul de a simplifica procedurile
si a le face mai flexibile, in anul 2014, Parla-
mentul si Consiliul au adoptat un nou pachet
legislativ privind achizitiile publice, urma-
rindu-se Incurajarea accesului IMM-urilor la
contractele de achizitii publice si garantarea
acordarii unei mai mari atentii criteriilor so-
ciale si de mediu.

Astfel, cadrul legislativ actual include:
Directiva 2014/24/UFE din 26 februarie
2014 privind achizitiile publice (de abro-
gare a Directivei 2004/18/CE), Directiva
2014/25/UF din 26 februarie 2014 pri-
vind achizitiile efectuate de entitdtile care isi
desfasoard activitatea in sectoarele apei, ener-
giei, transporturilor si serviciilor postale (de
abrogare a Directivei 2004/17/CE), Direc-
tiva 2014/23/UE din 26 februarie 2014
privind atribuirea contractelor de concesiune
le completeaza pe primele doua si creeazd un
cadru juridic adecvat pentru atribuirea con-
cesiunilor, garantand cd toti actorii economici
din UE au acces efectiv si nediscriminatoriu
la piata UE [Dumitru L., p.26].

In studiile efectuate, Dumitru Flo-
rescu si Lucicd Coman releva ca contrac-
tele de achizitii publice se atribuie de cdtre
autoritdtile contractante pentru obtinerea de
bunuri, de lucrari sau de servicii, in schimbul
unor contraprestatii echivalate, de regulad in
bani. Procedurile de atribuire a contracte-
lor de achizitii publice sunt reglementate si
se desfasoard inclusiv pentru activitatea de
consultantd sau asistentd tehnicd, efectuarea
de studii, precum si pentru desfasurarea de
campanii de informare si de comunicare [Flo-
rescu, p.16].

Importanta cunoasterii principiilor
achizitiilor publice de catre toti cei implicati
rezultd din aceea ca, ori de cite ori va exista
o situatie sau circumstantd lipsita de o regle-
mentare expresa in legislatia achizitiilor pu-
blice, aceasta va fi tratata prin prisma princi-
piilor achizitiilor publice. De aceea, principiile
de reglementare a relatiilor privind achizitiile
publice sunt prevazute expres in art. 7 al Le-

igin until now, public procurement has tak-
en various forms, the essence, purpose and
importance remaining the same - to capi-
talize on the public interest for the proper
functioning of public services [Codreanu, A.,
2017, p.45].

With the aim of simplifying procedures
and making them more flexible, in 2014 Par-
liament and the Council adopted a new public
procurement package aimed at encouraging
SMEs’ access to public procurement con-
tracts and ensuring greater attention is paid
to social and environmental criteria.

Thus, the current legislative frame-
work includes: Directive 2014/24/EU of
26 February 2014 on public procurement
(repealing Directive 2004/18/EC), Directive
2014/25/FEU of 26 February 2014 on pro-
curement by entities operating in the water,
energy, transport and postal services sectors
(repealing Directive 2004/17/EC), Directive
2014/23/EU of 26 February 2014 on the
award of concession contracts complement
the first two and creates an appropriate le-
gal framework for the award of concessions,
ensuring that all economic actors in the EU
have effective and non-discriminatory access
to the EU market [Dumitru, I., 2019, p.26].

In their studies, Dumitru A.P. Flores-
cu and Lucica Coman reveal that public pro-
curement contracts are awarded by contract-
ing authorities for obtaining goods, works or
services, in exchange for equivalent consid-
erations, usually in money. The procedures
for awarding public procurement contracts
are regulated and are carried out including
for consultancy or technical assistance, stud-
ies, as well as for conducting information and
communication campaigns [Florescu, D.A.P.,
Coman, L., 2013, p.16].

The importance of knowledge of the
principles of public procurement by all those
involved results from the fact that, whenev-
er there is a situation or circumstance with-
out express regulation in public procurement
legislation, it will be treated in the light of
public procurement principles. Therefore,
the principles governing public procurement
relations are expressly provided for in Art.
7 of the Law on Public Procurement [2, art.
7]: a) efficient use of public money and min-
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gii privind achizitiile publice [Legea AP, art.
7]: a) utilizarea eficienta a banilor publici si
minimizarea riscurilor autoritatilor contrac-
tante; b) transparenta achizitiilor publice; c)
asigurarea concurentei si combaterea practi-
cilor anticoncurentiale in domeniul achizitii-
lor publice; d) protectia mediului si promova-
rea unei dezvoltdri durabile prin intermediul
achizitiilor publice; e) mentinerea ordinii
publice, bunelor moravuri si sigurantei pu-
blice, ocrotirea sandtatii, protejarea vietii
oamenilor, florei si faunei; f) liberalizarea si
extinderea comertului international; g) libera
circulatie a marfurilor, libertatea de stabilire
si de prestare a serviciilor; h) tratament egal,
impartialitate, nediscriminare in privinta tu-
turor ofertantilor si operatorilor economici; 1)
proportionalitate; j) recunoastere reciprocd;
k) asumarea raspunderii in cadrul proceduri-
lor de achizitie publica.

Vom descrie mai jos esenta catorva
principii, pentru a sublinia, o data In plus,
importanta aplicarii principiilor generale
care guverneaza achizitiile publice. Asadar,
prin ,utilizarea eficienta a banilor publici” se
intelege aplicarea procedurilor de atribuire
competitionala si utilizarea de criterii care sa
reflecte avantajele de natura economica ale
ofertelor in vederea obtinerii raportului op-
tim intre calitate si pret [Florescu, p. 14].

»Nediscriminarea” semnificd asigura-
rea conditiilor de manifestare a concurentei
reale pentru ca orice operator economic, fara
deosebire de nationalitate, sd poata participa
la procedura de atribuire si sa aibd sansa de a
deveni contractant. Temeiul de drept al aces-
tui principiu il constituie art. 18 din Tratat
care interzice orice discriminare exercitatd
pe baza unor criterii ce tin de cetdtenie sau
nationalitate, la care se adauga si art. 34 din
acelasi tratat, care interzice restrictiile can-
titative si madsurile avand efect echivalent,
fiind incluse atat restrangerile directe, cat si
cele indirecte a liberei circulatii a bunurilor si
serviciilor.

Pot fi considerate incalcdri ale acestui
principiu cerinte impuse de autoritatea con-
tractanta, precum: intreprinderile interesate
de contract sa fie stabilite In acelasi stat mem-
bru sau regiune ca si entitatea contractan-
ta; nationalitatea ofertantului; includerea de

imization of risks to contracting authorities;
b) transparency of public procurement; c)
ensuring competition and combating anti-
competitive practices in the field of public
procurement; d) environmental protection
and promotion of sustainable development
through public procurement; e) maintaining
public order, morals and public safety, pro-
tecting health, protecting human life, flora
and fauna; f) liberalization and expansion
of international trade; g) free movement of
goods, freedom of establishment and provi-
sion of services; h) equal treatment, impar-
tiality, non-discrimination with regard to all
bidders and economic operators; i) propor-
tionality; j) mutual recognition; k) assuming
responsibility in public procurement proce-
dures.

We will describe below the essence of
some principles, in order to underline, once
again, the importance of applying the gener-
al principles governing public procurement.
Therefore, “efficient use of public money”
means the application of competitive award
procedures and the use of criteria reflecting
the economic advantages of tenders in order
to obtain the optimal ratio between quality
and price [Florescu, 2013, p. 14].

”Non-discrimination” means ensuring
the conditions for effective competition so
that any economic operator, irrespective of
nationality, can participate in the award pro-
cedure and have the chance of becoming a
contractor. The legal basis for this principle
is Article 18 of the Treaty, which prohibits
any discrimination on grounds of nation-
ality, plus Article 34 of that Treaty, which
prohibits quantitative restrictions and meas-
ures having equivalent effect, including both
direct and indirect restrictions on the free
movement of goods and services.

Requirements imposed by the contract-
ing authority may be regarded as breaches of
this principle, such as: the undertakings con-
cerned by the contract are established in the
same Member State or region as the contracting
entity; the nationality of the tenderer; inclu-
sion of technical specifications likely to favour
domestic undertakings; setting qualification
requirements favouring certain participants in
the procurement procedure; favouring a tender-
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specificatii tehnice care ar putea favoriza intre-
prinderile nationale; stabilirea de cerinte de ca-
lificare care sd favorizeze anumiti participanti
la procedura de achizitie publicd; favorizare a
unui ofertant prin stabilirea de conditii discri-
minatorii in caietele de sarcini.

Principiul ,tratamentului egal” presu-
pune ca, oricand pe parcursul procedurii de
atribuire, sa se stabileasca si sa se aplice re-
guli, cerinte, criterii identice pentru toti ope-
ratorii economici, pentru ca acestia sa benefi-
cieze de sanse egale de a deveni contractanti.
Daca luam ca exemplu situatia in care, la o
noua procedura de atribuire, participa si con-
tractorul care a executat pana atunci serviciul
sau lucrarea sau a furnizat produsul, este evi-
dent cd acesta are informatii mai multe decat
alti posibili competitori in ceea ce priveste
strategiile, planurile autoritatii contractante,
modul de lucru, situatia financiara etc. Unele
dintre aceste informatii sunt cel putin sensi-
bile, daca nu chiar confidentiale. Ele insa pot
influenta in mod evident rezultatul noii pro-
ceduri prin defavorizarea altor competitori.
Autoritatea contractantd este pusa in situatia
de a se asigura ca toti competitorii sunt tratati
egal, prin urmare, are o misiune dificila si de-
licata din acest punct de vedere, trebuind sa
se asigure ca nu creeaza un avantaj competitiv
[Dumitru L., p.33].

»Recunoasterea reciproca” - acest prin-
cipiu impune ca bunurile produse legal intr-
un stat membru sa fie acceptate spre comer-
cializare si in celelalte state membre ale UE.
Desigur ca si serviciile oferite legal pe terito-
riul unui stat membru vor putea fi prestate
si pe teritoriul altui stat membru. Principiul
recunoasterii reciproce nu interzice existenta
standardelor nationale, ci doar acceptarea
standardelor similare din alt stat membru.

Cercetdtorul Dumitru Ilie, in lucrari-
le sale, denota ca In materia achizitiilor pu-
blice, respectarea principiului recunoasterii
reciproce presupune acceptarea de catre
autoritdtile contractante a urmatoarelor: pro-
duse, servicii, lucrdri oferite in mod licit pe piata
Uniunii Europene; diplome, certificate si orice
documente emise de autoritdtile competente din
alte state; specificatii tehnice, echivalente cu cele
solicitate la nivel national. Asadar, ori de cate
ori candidatilor la o procedurda de achizitie

er by laying down discriminatory conditions in
the tender specifications.

The principle of ”equal treatment”
implies that, at any time during the award
procedure, identical rules, requirements and
criteria are established and applied for all eco-
nomic operators in order to give them equal
opportunities to become contractors. If we
take as an example the situation where, in a
new award procedure, the contractor who has
so far executed the service or work or supplied
the product participates, it is obvious that he
has more information than other possible
competitors regarding strategies, plans of the
contracting authority, way of working, finan-
cial situation, etc. Some of this information is
at least sensitive, if not confidential. Howev-
er, they can clearly influence the outcome of
the new procedure by disadvantaging other
competitors. The contracting authority is in
a position to ensure that all competitors are
treated equally, therefore it has a difficult and
delicate task from this point of view, having
to ensure that it does not create a competitive
advantage [Dumitru, L., 2019, p.33].

“Mutual recognition” - this principle
requires that goods legally produced in one
Member State are accepted for sale in the
other EU Member States. Of course, servic-
es legally provided in the territory of one
Member State may also be provided in the
territory of another. The principle of mutual
recognition does not prohibit the existence of
national standards, but only the acceptance
of similar standards from another Member
State.

Researcher Dumitru Ilie, in his works,
denotes that in the field of public procure-
ment, the observance of the principle of mu-
tual recognition presupposes the acceptance
by the contracting authorities of the follow-
ing: products, services, works lawfully of-
fered on the European Union market; diplo-
mas, certificates and any documents issued
by the competent authorities of other States;
technical specifications, equivalent to those
required at national level. Therefore, when-
ever candidates for a procurement procedure
are required to submit certificates, diplomas
or other written forms of evidence, then
documents issued in other Member States
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li se solicita sd prezinte certificate, diplome
sau alte forme de dovezi scrise, atunci docu-
mentele eliberate 1n alte state membre si care
ofera un nivel echivalent de garantie trebuie
sa fie acceptate in conformitate cu principiul
recunoasterii reciproce [Dumitru I., p.34].

Principiul ,transparentei” asigurd in-
formarea adecvatd a tuturor participantilor
la procedura de atribuire, fiind important si
din perspectiva accesului la remediile legale.
Respectarea acestui principiu garanteaza eli-
minarea riscului de favoritism si de compor-
tament arbitrar din partea autoritdtii contrac-
tante. Pentru aplicarea acestui principiu este
nevoie ca formularea tuturor informatiilor cu
privire la procedura de achizitie sa se faca in
mod clar, precis, univoc in anuntul/invitatia
de participare si in documentatia de atribu-
ire, oferind operatorilor economici o pozitie
de egalitate atat in perioada de pregatire a
ofertelor, cat si cu ocazia evaludrii de catre
autoritatea contractanta; in egald masura
va trebui sd se asigure vizibilitatea regulilor,
oportunitdtilor, proceselor, inregistrarilor si
rezultatelor aferente procedurii de achizitie
publica.

Autoarea Ilieg C.- O., in studiile sale, re-
flecta ideea precum ca ,transparenta inseam-
na ca normele care reglementeazd procedu-
rile de achizitii publice sunt clar elaborate si
bine definite, astfel incat punerea efectiva in
aplicare a acestora de cdtre agentii de achizitii
publice poate fi usor verificatd. Dintr-o per-
spectiva regionald/internationald, transpa-
renta este considerata fundamentala pentru
eliminarea distorsiunilor si a discriminarilor
pe motive de nationalitate” [Ilies, p.124].

Principiul ,proportionalitdtii” impu-
ne ca masurile adoptate de institutii sd nu
depdseasca limitele unor masuri adecvate si
necesare pentru realizarea obiectivelor urma-
rite, intelegandu-se cd, atunci cand este posi-
bild o alegere Intre mai multe masuri adecvate,
se va recurge la cea mai putin constrangatoa-
re, iar inconvenientele produse trebuie sa nu
fie disproportionate fata de scopurile urma-
rite. Acest principiu impune autoritatii con-
tractante ca, atunci cind aceasta se confruntd
cu o oferta ambigua, iar o cerere de precizari
cu privire la continutul ofertei mentionate ar
putea asigura securitatea juridica in acelasi

and offering an equivalent level of guaran-
tee must be accepted in accordance with the
principle of mutual recognition [Dumitru, I.,
2019, p.34].

The principle of ”transparency” en-
sures adequate information for all partici-
pants in the award procedure, being impor-
tant from the perspective of access to legal
remedies. Compliance with this principle
ensures the elimination of the risk of favorit-
ism and arbitrary behavior by the contracting
authority. In order to apply this principle, all
information on the procurement procedure
needs to be made clearly, precisely, unequiv-
ocally in the contract notice/invitation and in
the award documentation, giving economic
operators an equal position both during the
preparation period and during the evaluation
by the contracting authority; the visibility of
the rules will also have to be ensured, oppor-
tunities, processes, records and results relat-
ed to the public procurement procedure.

Researcher Ilies C.-O., in her studies, re-
flects the idea that “transparency means that
the rules that regulate public procurement
procedures are clearly developed and well
defined, so that their effective implementa-
tion by public procurement agencies can be
easily verified. From a regional/internation-
al perspective, transparency is considered
fundamental for eliminating distortions and
discrimination based on nationality” [Ilies,
p.124].

The principle of “proportionality” re-
quires that the measures taken by the insti-
tutions do not exceed the limits of appropri-
ate and necessary measures to achieve the
objectives pursued, it being understood that,
where a choice between several appropriate
measures is possible, the least restrictive shall
be used and the inconveniences caused must
not be disproportionate to the aims pursued.
This principle requires the contracting au-
thority that, when faced with an ambiguous
tender, and a request for clarification on the
content of that tender could ensure legal cer-
tainty in the same way as the immediate re-
jection of the tender in question, to request
clarifications from the candidate concerned
rather than simply opting to reject his tender.

In Romania, in the judicial practice, the
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mod precum respingerea imediata a ofertei in
cauza, sd solicite mai degraba precizari can-
didatului vizat decat sd opteze pur si simplu
pentru respingerea ofertei acestuia.

In Roméania, in practica judiciar3,
s-au constatat urmadtoarele tipuri de incal-
cari ale principiului proportionalitatii: -
conditionarea calificarii de o cifra de afaceri
anuale In cuantum excesiv, in raport cu difi-
cultatea si valoarea estimatda a contractului;
- solicitarea unui numar excesiv de documen-
te sau informatii referitoare la demonstrarea
capacitdtii tehnice si/sau profesionale; - soli-
citarea de resurse umane, utilaje sau echipa-
mente fard relevanta pentru buna executie a
contractului de achizitie publica sau intr-un
numar excesiv; - conditia de prezentare in
original sau formd autentificatd a unui numar
mare de documente, desi ar fi suficienta co-
pia certificata; - stabilirea unui termen pen-
tru depunerea ofertelor insuficient pentru
elaborarea acestora, in raport de complexita-
tea obiectului contractului; - descrierea unor
specificatii tehnice proprii unor produse ce
depasesc necesitdtile autoritatii contractante;
- alocarea unui punctaj foarte mare unui fac-
tor de evaluare, raportat la importanta facto-
rului in Indeplinirea contractului; - cererea de
prezentare a unor garantii inadecvate riscului
implicat de atribuirea si executarea corespun-
zatoare a contractului [Dumitru L., p.38].

Principiul ,asumarii raspunderii” impli-
ca obligatia celor implicati in derularea proce-
durilor de achizitie publicd de a-si asuma deci-
ziile luate si de a raspunde pentru consecintele
actiunilor lor. Acest principiu nu este o trans-
punere a Directivelor UE, ci este o creatie a
doctrinei romanesti. El presupune determi-
narea clara a sarcinilor si a responsabilitatilor
persoanelor implicate in procesul de achizitie
publica, asigurandu-se profesionalismul,
impartialitatea si independenta deciziilor
adoptate pe parcursul acestui proces. Ras-
punderea apartine exclusiv comisiei de eva-
luare si factorilor decizionali din autoritatea
contractantd, indiferent de opiniile exprima-
te de organismele de control ex ante sau ex
post in domeniul achizitiilor publice sau de
recomandarile autoritdtilor cu competente in
domeniu sau in alte domenii.

Perspectiva administrativa a achizitiilor

following types of violations of the principle
of proportionality were found: - conditioning
the qualification of an annual turnover in ex-
cess of an amount, in relation to the difficulty
and the estimated value of the contract; - re-
questing an excessive number of documents
or information regarding the demonstration
of technical and/or professional capacity; -
request for human resources, machinery or
equipment not relevant for the proper per-
formance of the public procurement contract
or in an excessive number; - the condition
of presentation in original or authenticated
form of a large number of documents, al-
though a certified copy would be sufficient;
- setting a deadline for the submission of ten-
ders insufficient to draw them up, in relation
to the complexity of the object of the con-
tract; - description of technical specifications
specific to products that exceed the needs of
the contracting authority; - assigning a very
high score to an evaluation factor, relative to
the importance of the factor in fulfilling the
contract; - the request for inadequate guar-
antees to the risk involved in the award and
proper performance of the contract [Dumitru
L., 2019, p.38].

The principle of "liability assumption”
implies the obligation of those involved in
the conduct of public procurement proce-
dures to assume the decisions taken and to
be responsible for the consequences of their
actions. This principle is not a transposition
of the EU Directives, but a creation of the
Romanian doctrine. It presupposes a clear
determination of the tasks and responsibil-
ities of the persons involved in the public
procurement process, ensuring the profes-
sionalism, impartiality and independence of
the decisions taken during this process. The
responsibility lies exclusively with the evalu-
ation committee and the decision-makers in
the contracting authority, regardless of the
views expressed by ex ante or ex post control
bodies in the field of public procurement or
the recommendations of the authorities with
competences in the field or in other fields.

The administrative perspective of pub-
lic procurement makes possible the existence
and applicability of a fundamental principle,
the principle of taking responsibility, with re-
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publice face posibild existenta si aplicabilita-
tea unui principiu fundamental, principiul
asumdrii rdspunderii, in ceea ce priveste ac-
tele administrative emise in scopul initierii,
derularii si finalizarii achizitiilor publice.
Principiul respectiv isi gaseste astfel aplica-
bilitatea in sfera administrativa a achizitiilor
publice, prin emiterea de acte administrative
ce exprimd manifestarea de vointd expresd
a autoritatii contractante in regim de putere
publicd [Dumitrica C., p.19].

Potrivit cadrului normativ, planul de
achizitii al autoritatii contractante repre-
zinta ansamblul necesitdtilor de bunuri, lu-
crari si servicii pentru intregul an bugetar,
necesitati care urmeaza a fi realizate prin in-
cheierea unuia sau mai multor contracte de
achizitii publice, in functie de modul de pla-
nificare a acestora. O problema ce merita de
atras atentia este nerespectarea conditiilor
si principiilor de bazd, aplicate la planifica-
rea achizitiilor publice, fapt consemnat si
in rapoartele de audit ale Curtii de Conturi.
Astfel, planul de achizitii trebuie sa cores-
pundd principiilor anualitdtii; fundamenta-
rii pe necesitdtile reale; acoperirii financia-
re; accesibilitdtii si transparentei. Totodatd,
la planificarea achizitiilor publice, grupul de
lucru este obligat sd respecte principiile asi-
gurarii concurentei, eficientei, transparentei,
tratamentului egal, nediscriminarii si nedivi-
zarii acestora.

In contextul dat, auditul [Sinteza ana-
litica 2019-2020] a relevat ci, in cadrul
autoritdtilor contractante din sistemul a 6 mi-
nistere, nivelul calitdtii planificarii achizitiilor
publice a fost redus, iar modalitatea de elabo-
rare/publicare a planurilor de achizitii pu-
blice respective a fost una neconforma. Ast-
fel, aceste entitdti nu au asigurat realizarea
achizitiilor publice in conformitate cu prin-
cipiile expuse mai sus si au admis deficiente
si iregularitati care au Insumat per total XX
mil.lei. Printre acestea, se specificad: « nepubli-
carea regulamentard a anunturilor de intentie
privind achizitiile publice preconizate in ca-
drul ministerelor in suma de XX mil.lei; « 7ze-
actualizarea si nepublicarea planurilor anuale
de achizitii pe pagina web a autoritatilor con-
tractante in valoare de XX mil.lei, precum si
desfasurarea unor proceduri de achizitii pu-

gard to administrative acts issued for the pur-
pose of initiating, conducting and completing
public procurement. That principle thus finds
its applicability in the administrative sphere
of public procurement, by issuing adminis-
trative acts expressing the manifestation of
express will of the contracting authority un-
der public power [Dumitrica, C., 2021, p.19].

According to the regulatory framework,
the procurement plan of the contracting au-
thority represents the set of needs for goods,
works and services for the entire budget year,
needs to be met by concluding one or more
public procurement contracts, depending on
how they are planned. A problem worth men-
tioning is the non-compliance with the basic
conditions and principles applied to public
procurement planning, a fact also recorded
in the audit reports of the Court of Auditors.
Thus, the procurement plan must correspond
to the principles of annuality; grounding on
real needs; financial coverage; accessibility
and transparency. At the same time, when
planning public procurement, the working
group is obliged to respect the principles of
ensuring competition, efficiency, transparen-
cy, equal treatment, non-discrimination and
non-division.

In this context, the audit [Sinteza an-
aliticd] revealed that, within the contracting
authorities in the system of 6 ministries, the
quality level of public procurement planning
was low, and the way of developing/publish-
ing the respective public procurement plans
was non-compliant. Thus, these entities did
not ensure the implementation of public
procurement in accordance with the princi-
ples set out above and admitted deficiencies
and irregularities that totaled XX million
lei. Among them, it is specified: « non-pub-
lication of regular notices of intent on public
procurement envisaged within ministries in
the amount of XX million lei; « failure to up-
date and publish annual procurement plans on
the website of contracting authorities worth
XX million lei, as well as carrying out public
procurement procedures with a total value of
XX million lei. lei not included in the annual
procurement plans; « lack of exhaustive data
on low-value acquisitions, as well as the lack of
a system for monitoring and informational
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blice cu valoarea totald de XX mil. lei neinclu-
se in planurile anuale de achizitii; « /ipsa unor
date exhaustive privind achizitiile de valoare
micd, precum si lipsa unui sistem de monito-
rizare si interactiune informationala a acestor
achizitii publice la toate etapele de planifica-
re, realizare, atribuire si raportare a contrac-
telor etc.

Intr-o altid ordine de idei, in acelasi ra-
port de audit efectuat, Curtea de Conturi a
punctat cd managementul achizitiilor publi-
ce, in cadrul sistemului unor ministere, a fost
afectat de nereguli, cu un impact negativ asu-
pra efectudrii unor procurari in conditii de
economicitate, nefiind asiguratd in mod regu-
lamentar initierea si desfasurarea proceduri-
lor de achizitii publice. Astfel, a fost atestatd
aplicarea procedurii de achizitie si atribuire a
contractului de procurare a echipamentelor
pentru constructia retelei de radiocomunicatii
in standard TETRA cu valoarea de XX mil.lei
prin metoda de negociere fara publicarea pre-
alabila a unui anunt de participare cu referire
la ,motivul tehnic de creatie” ceea ce contra-
vine Legii nr.131/2015, autoritatea contrac-
tanta nerespectand principiile de legalitate,
transparentd, concurenta, eficienta si econo-
micitate. Totodatd, au fost admise costuri fi-
nale exagerate ale retelei de radiocomunicatii
din cauza aplicarii pe teritoriul vamal a unor
adaosuri comerciale nelegitime, care la unele
pozitii de echipamente au atins cota maxima
de 229% la pretul initial de achizitie, fiind
cheltuite din bugetul de stat cu XX mil.lei mai
mult, precum si fiind cauzate pierderi buge-
tare In suma de XX mil.lei [Sinteza analitica].

Totodata, Curtea de Conturi a mai de-
pistat unele incdlcdri in care au fost efectuate
plati pentru lucrdri in lipsa proceselor-ver-
bale de receptie a lucrdrilor de constructie a
retelei de radiocomunicatii, a documentelor
justificative etalonului cantitativ si valoric
privind executarea lucrarilor de constructie a
retelei. In contextul auditului, nu a fost fina-
lizata constructia retelei de radiocomunicatii
pentru scopurile operationale in cadrul
Politiei, precum si a fost depdsit cu XX mil.lei
bugetul achizitiei aprobat conform Acordului
de finantare.

Asadar, misiunile de audit desfasurate
de catre Curtea de Conturi asupra

interaction of these public procurements at
all stages of planning, implementation, award
and reporting of contracts and other.

In another context, in the same audit
report, the Court of Auditors pointed out the
management of public procurement within
the system of some ministries was affected
by irregularities, with a negative impact on
the performance of procurement in economic
conditions, the initiation and conduct of pub-
lic procurement procedures not being ensured
in a regular manner. Thus, it was attested the
application of the procedure for the procure-
ment and award of the contract for the pro-
curement of equipment for the construction
of the radio communication network in TET-
RA standard with the value of XX million
MDL by negotiation method without prior
publication of a participation notice referring
to the ”technical reason for creation”, which
is contrary to Law no. 131/2015, the con-
tracting authority not respecting the princi-
ples of legality, transparency, competition,
efficiency and economy. At the same time, ex-
aggerated final costs of the radiocommunica-
tion network were admitted due to the appli-
cation on the customs territory of illegitimate
trade margins, which at some equipment po-
sitions reached the maximum quota of 229%
of the initial purchase price, being spent from
the state budget by XX million MDL more,
as well as being caused budget losses in the
amount of XX million MDL [Sinteza analit-
ical.

At the same time, the Court of Audi-
tors also found some violations in which pay-
ments were made for works in the absence of
reports of receipt of works for the construc-
tion of the radiocommunication network,
documents supporting the quantitative and
value standard on the execution of network
construction works. In the context of the au-
dit, the construction of the radiocommunica-
tion network for operational purposes within
the Police was not completed, as well as the
procurement budget approved according to
the Financing Agreement was exceeded by
XX million MDL.

Therefore, the audit missions carried
out by the Court of Auditors on the compli-
ance of public procurement executed revealed
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conformitatii achizitiilor publice executa-
te au relevat cd autoritdtile contractante cu
atributii si responsabilitdti in domeniul ges-
tionarii finantelor publice nu au respectat
prevederile regulamentare in cadrul procedu-
rilor de achizitii publice de marfuri, lucrari si
servicii, fiind redusa transparenta procesului
de achizitii, gradul de eficienta in utilizarea
banului public [Sinteza analitical.

In acelasi context, in cercetirile sale,
autoarea Hana Kovacikova analizeazd mai
multe situatii practice despre conexiunea
principiilor de reglementare a achizitiilor pu-
blice. Astfel, putem aminti aici despre cauza
»Connexxion Taxi Services case”, unde Curtea
de Justitie s-a preocupat de conflictul din-
tre principiul proportionalitdtii si principiile
egalitdtii de tratament si transparentei, care
apare atunci cand autoritatea contractantd
ezitd sa excludad un ofertant din procedura de
achizitie, din cauza disproportionalitdtii unui
astfel de act, in ciuda faptului cd aceastd proce-
durd a fost observatd in conditiile de licitatie.
Curtea de Justitie a acordat prioritate aces-
tuia din urmd, stabilind ca Directiva privind
achizitiile publice, perceputa prin prisma prin-
cipiului egalitdtii de tratament si a obligatiei
de transparentd, trebuie interpretata in sensul
ca ,impiedicd o autoritate contractantad sa de-
cida sa atribuie un contract public unui ofer-
tant care a fost vinovat de abatere profesiona-
1a grava, pentru motivul cd excluderea acestui
ofertant din procedura de atribuire ar fi con-
trara principiului proportionalitatii, chiar
dacd, potrivit conditiilor de licitatie ale acestui
contract, un ofertant care s-a facut vinovat de
abatere profesionald grava, trebuie sd fie in
mod necesar exclus, fara a se lua in conside-
rare proportionalitatea sanctiunii respective”
[Hana, p. 398].

Conchidem cd reglementarea achizitii-
lor publice presupune luarea in considerare a
douad argumente, unul economic si altul juridic,
in scopul credrii unei piete publice integrate
la nivelul Uniunii Europene. Astfel, existenta
principiilor transparentei, nediscrimindrii si
tratamentului egal In atribuirea contractelor
de achizitii publice presupune faptul ca siste-
mul normativ al achizitiilor publice va asigura:
concurenta in pietele geografice sau de produ-
se relevante; penetrarea importurilor de pro-

that contracting authorities with attributions
and responsibilities in the field of public fi-
nance management did not comply with the
regulatory provisions in public procurement
procedures for goods, works and services, re-
ducing the transparency of the procurement
process, the degree of efficiency in using pub-
lic money [Sinteza analitica].

In the same vein, in her research, author
Kovacikovd Hana analyzes several practical
situations about the connection of public pro-
curement regulatory principles. In her work,
she mentions the Connexxion Taxi Services
case the Court of Justice dealt with the con-
flict between principle of proportionality and
principles of equal treatment and transpar-
ency, which arise when contracting authority
hesitate to exclude a tenderer from the pro-
curing procedure due to disproportionality of
such act, despite such procedure was noticed
in tender conditions. The Court of Justice pri-
oritised the latter with establishing, that Pub-
lic Procurement Directive read in the light of
principle of equal treatment and the obliga-
tion of transparency must be interpreted as
“precluding a contracting authority from de-
ciding to award a public contract to a tender-
er which has been guilty of grave professional
misconduct on the ground that the exclusion
of that tenderer from the award procedure
would be contrary to the principle of pro-
portionality, even though, according to the
tender conditions of that contract, a tenderer
which has been guilty of grave profession-
al misconduct must necessarily be excluded,
without consideration of the proportionality
of that sanction” [Kovacikova, p. 398].

The regulation of public procurement
involves taking into account two arguments,
one economic and the other legal, in order to
create an integrated public market at Euro-
pean Union level. Thus, the existence of the
principles of transparency, non-discrimina-
tion and equal treatment in awarding public
procurement contracts implies that the reg-
ulatory system of public procurement will
ensure: competition in relevant geographic
or product markets; penetration of imports
of products and services to the public sec-
tor; flexibility of public contracts within the
common market with impact on price con-
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duse si servicii destinate sectorului public; fle-
xibilitatea contractelor publice in cadrul pietei
comune cu impact in sectorul convergentei
preturilor, cat siin ceea ce priveste rationaliza-
rea si restructurarea sectorului industrial euro-
pean [Mardale, p.17].

CONCLUZIIL.

Pentru Republica Moldova, armoniza-
rea legislatiei in domeniul achizitiilor publice
reprezintd o obligatie asumatd, in contextul
procesului de negociere a aderdrii la Uniunea
Europeand. Or, statele membre au obligatia
de a transpune directivele europene in mate-
ria achizitiilor publice la nivel national si sa
urmdreasca implementarea acestora, pentru a
evita incélcarile de natura legislativa care pot
apdrea in cazul implementarii proiectelor cu
finantare europeana, in particular si a fondu-
rilor publice, In general. Astfel, in rezultatul
celor cercetate in acest studiu, considerim
ca se impune o regandire a bunei functionari
a sectorului public si, mai ales, o redimensi-
onare a cheltuielilor acestuia, plecand de la
utilizarea cat mai judicioasd a resurselor avu-
te la dispozitie si pand la cresterea calitdtii
si eficientei serviciilor oferite. Totodata am
sesizat cd modalitatea elaborarii si publicarii
planurilor de achizitii publice, la nivelul mi-
nisterelor, nu asigura existenta unei viziuni
clare, complete si transparente asupra modu-
lui in care sunt utilizati banii publici. Dintre
cele 11 principii de reglementare a relatiilor
privind achizitiile publice, prevazute in Legea
respectiva, cel mai des incdlcat este al utiliza-
rii eficiente a banilor publici si al principiului
transparentei achizitiilor publice.

Asadar, problematica achizitiilor publi-
ce capatd o amploare si o conotatie din ce in
ce mai accentuatd, iatd de ce este necesar de a
percepe importanta si relevanta aplicarii corec-
te a principiilor care guverneaza achizitiile pu-
blice, aplicate de la prima pana la ultima etapa
de realizare a achizitiilor. Acestea, in ansamblu,
vor determina esenta aborddrilor achizitiilor
publice: administrativd, manageriala, juridica,
economicd, sistemica si ecologica. Reforma in
domeniul achizitiilor publice este una dintre
prioritatile majore ale Republicii Moldova, care
va contribui la asigurarea unei mai bune functi-
ondri a economiei de piata, combaterea corupti-
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vergence, as well as on rationalisation and re-
structuring of the European industrial sector
[Mardale, p.17].

CONCLUSIONS.

For the Republic of Moldova, the har-
monization of legislation in the field of public
procurement is an obligation assumed, in the
context of the negotiation process of acces-
sion to the European Union. However, Mem-
ber States have the obligation to transpose
European directives on public procurement
at national level and to monitor their imple-
mentation, in order to avoid legislative vio-
lations that may occur when implementing
EU-funded projects, in particular, and public
funds, in general.

Thus, as a result of what we researched
in this study, we believe that it is necessary
to rethink the public sector and especially to
resize its expenses, starting from the most
judicious use of the resources available and
up to increasing the quality and efficiency of
the services offered. At the same time, I no-
ticed that the way of developing and publish-
ing public procurement plans, at the level of
ministries, does not ensure the existence of
a clear, complete and transparent vision on
how public money is used. Of the 11 princi-
ples regulating public procurement relations
provided for in the Law on Public Procure-
ment, the most frequently violated principles
are the efficient use of public money and the
principle of transparency of public procure-
ment.

Therefore, the issue of public procure-
ment is gaining an increasing magnitude and
connotation, which is why it is necessary to
perceive the importance and relevance of the
correct application of the principles govern-
ing public procurement, applied from the
first to the last stage of procurement. These,
taken as a whole, will determine the essence
of public procurement approaches: adminis-
trative, managerial, legal, economic, systemic
and environmental.

The reform in the field of public pro-
curement is one of the major priorities of the
Republic of Moldova, which will contribute
to ensuring a better functioning of the mar-
ket economy, fighting corruption and achiev-
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ei silarealizarea unei valorificari optime in ceea
ce priveste bunurile si serviciile achizitionate de
un spectru larg de institutii publice.

ing optimal capitalization in terms of goods
and services purchased by a wide range of
public institutions.

Referinte bibliografice
Bibliographical references

1. DIRECTIVA 2014/24/UE A PARLAMENTU-
LUI EUROPEAN SI A CONSILIULUI din 26
februarie 2014 privind achizitiile publice si
de abrogare a Directivei 2004/18/CE. Dis-
ponibil:  https://eur-lex.europa.eu/legal-
content/RO/TXT/PDF/?uri=CELEX:32014
L0024&from=ES.

2. LEGEA Nr. 131 din 03-07-2015 privind
achizitiile publice. Publicat: 31-07-2015 in
Monitorul Oficial Nr. 197-205 art. 402.

3. DUMITRICA, C,, D., 2021. Achizitii publice.
Aspecte teoretice si practice. Bucuresti:
Editura Economica, ISBN 978-973-709-
964-8.

4. FLORESCU, DUMITRU A.P., COMAN, L,
2013. Achizitii publice. Reglementare,
atribuire, audit financiar, jurisprudenta.
Bucuresti: Universul juridic. ISBN 978-
606-673-017-4. Extras disponibil: https://
www.hamangiu.ro/upload/cuprins_ex-
tras/achizitii-publice-reglementare-atribu-
ire-audit-financiar-jurisprudenta_extras.
pdf).

5. DUMITRU, I, 2019. Elemente de drept al
achizitiilor publice. Bucuresti: ASE, ISBN
978-606-34-0301-9.

6. GUTULEAC, V. Drept administrativ.
Chisindu: Tipografia Centrala, 2013, 598 p.,
ISBN: 9975531520, 9789975531528.

7. CODREANU, A. Achizitiile publice - de la
origini panad la acceptiunile moderne in
contextul valorificarii unor institutii speci-

fice acestui domeniu. In: Revista Nationali
de Drept, Chisindu, octombrie 2017, nr. 10,
p. 42-45,ISSN 1811-0770.

8. KOVACIKOVA, H. Reliability under eu pu-
blic procurement law, EMAN 2021 Confe-
rence Proceedings The 5th Conference on
Economics and Management, p. 393-399.

9. SINTEZA analitica a rezultatelor de audit
aferente domeniului achizitii publice in
perioada 2019-2020. Disponibil: https://
www.ccrm.md/ro/sinteza-analitica-a-re-
zultatelor-de-audit-aferente-domeniului-
achizitii-3539_92092.html.

10. MARDALE, F.E. Atingerea performantei in
cadrul achizitiilor publice - intre deziderat
si realitate. In: Buletinul Universititii Na-
tionale de Aparare ,Carol I”, iunie 2015, p.
16-21. Disponibil: https://revista.unap.ro/
index.php/revista/article/view/145.

11. ILIES, C.-O. Perspectivele teoriei agent -
principal si implicatiile acesteia asupra
responsabilitatii in domeniul achizitii-
lor publice. In: lucririle Conferintei in-
ternationale ,Noi reglementari privind
achizitiile publice. Impactul asupra ab-
sorbtiei fondurilor structurale in contex-
tul reorganizarii administrative” din 4-7
aprilie 2013, Sovata. Bucuresti: Universul
Juridic, p. 116-129. ISBN 978-606-673-
208-6. Disponibil: https://www.3mc.ro/
wp-content/uploads/2013/04/Volum-
Conferin%C8%9B%C4%83-2013.pdf.

Despre autor:
Alina CODREANU,

doctorandd,

asistent universitar,

Departamentul ,,Drept”,

Facultatea ,,Economie Generald si Drept”,
Academia de Studii Economice din Moldova
e-mail: codreanu.alina@ase.md

ORCID ID: 0000-0001-9996-7630

About author:
Alina CODREANU,

PhD candidate,

university lecturer,

Department of Law,

Faculty of General Economics and Law,
Academy of Economic Studies of Moldova
e-mail: codreanu.alina@ase.md

ORCID ID: 0000-0001-9996-7630

172



[$tiin1;ejuridice// Legal Sciences, nr.18/2023, ISSN 1857-0976, E-ISSN 2953—6898)

173



Anale stiintifice ale Academiei ,Stefan cel Mare” a Ministerului Afacerilor
Interne al Republicii Moldova = Scientific Annals of the Academy ,Stefan cel
Mare" of the Ministry of Internal Affairs of the Republic of Moldova / colegiul
de redactie: lurie Larii (redactor-sef) [et al.]. - Chisinau : [Departamentul Edi-
torial-Poligrafic al Academiei ,Stefan cel Mare"], 2023 - . — ISBN 978-9975-
930-24-6.— ISSN 1857-0976. — E-ISSN 2953-6898.

Cerinte de sistem: PDF Reader.

Nr 18 : Stiinte juridice = Legal sciences. — 2023. - 173 p. — Texte, rez. paral.
Ib. rom., engl. - Referinte bibliogr. la sfarsitul art. - ISBN 978-9975-170-08-6
(PDF).

34:378.635.5(478-25)(082)=135.1=111

A 48

Redactare:
lulian BOGATU

Redactare in limba engleza:
Angela PARENIUC

Tehnoredactare
si procesare computerizata:
Natalia CONDRAT
Ala ANTONIUC

Desing coperta & machetare:
Ruslan CONDRAT

Formatul 60x84/8.
Coli tipar conv. 16.40.
Departamentul editorial poligrafic
al Academiei ,Stefan cel Mare” a MAI
mun. Chisinau, str. Gh. Asachi 21,
MD-2009, Republica Moldova
e-mail: academia@mai.gov.md; www.academy.police.md




