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Evolutia fenomenului delincventei juvenile in
lume si mai ales gravitatea infractiunilor sdvdrsite
de minori, formele violente de sdvirsire a acestora
au determinat ca problematica rdspunderii penale
a minorilor si devind una de interes major. Devine,
deci tot mai actuald problematica minorului aflat in
conflict cu legea. In aceastd lucrare autorul descrie
particularititile rdaspunderii penale a minorului in
unele tdri europene, analizind doctrina juridicd
si reglementdrile legislative ale acestora, in scopul
evidentierii unor bune practici in materia tratamen-
tului penal al minorilor si formuldrii unor propuneri
de perfectionare a cadrului legal national.

Cuvinte-cheie: minor, infractiune, rdspundere
penald, responsabilitate, virsta rdspunderii penale,
mdsuri de sigurantd, pedeapsd penald

The evolution of the phenomenon of juvenile delin-
quency in the world and especially the seriousness of the
crimes committed by minors, the violent forms of their
committing have determined that the issue of criminal
liability of minors to become one of major interest.
So, it is becoming more and more up-to-date the issue
of the minor in conflict with the law. In this work the
author describes the particularities of the criminal lia-
bility of the minor in some European countries, analyz-
ing the legal doctrine and their legislative regulations,
for the purpose of highlighting good practices in the
field of criminal treatment of minors and formulating
proposals to improve the national legal framework.

Keywords: minor, crime, criminal liability, re-
sponsibility, age of criminal liability, safety measures,
criminal punishment

Introducere. Ca institutie, rispunderea pe-
nald, consecintd inevitabila a incalcarii normelor de
drept, cuprinde ansamblul de dispozitii privitoare
la realizarea prin constrngere a normelor penale.
In procesul constatirii si angajarii raspunderii pe-
nale in cazul infractorului minor se intilnesc insa
o serie de particularititi, cauzate de starea bio-psi-
ho-fizica a acestuia, care influenteazi in mod direct
atat determinarea capacititii penale, cit si stabili-
rea regimului sanctionator, aspecte ce deosebesc
tratamentul infractorului minor in domeniul ris-
punderii penale fati de cel al majorului [ 1, p.1].

La momentul de fata, criminalitatea juve-
nild suscitd interesul nu numai al specialistilor in
materie de educatie si ocrotire, dar si a celor din
sfera dreptului penal, a criminologiei, sociologiei,
filosofiei, biologiei. De asemenea, ea sti in atentia

Introduction. As an institution, criminal
liability, an inevitable consequence of the viola-
tion of legal norms, includes the set of provisions
regarding the implementation of criminal norms
by constraint. In the process of finding and engag-
ing the criminal liability in the case of the minor
offender, however, a series of particularities are
encountered, caused by his bio-psycho-physical
state, which directly influence the determination
of the criminal capacity, as well as the establish-
ment of the sanctioning regime, aspects that dis-
tinguish the treatment of the minor offender in
the field of criminal responsibility compared to
that of the major [1, p.1].

At the moment, juvenile criminality arous-
es the interest not only of specialists in the field of
education and protection, but also of those in the
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a numeroase organizatii guvernamentale si non-
guvernamentale, ca si in preocuparile unor per-
soane cu initiative particulare de interes umanitar
[2, p.83].
Printre  mijloacele de luptd
infractionalitatea in ansamblu, in special punand
accentul pe delincventa juvenila, sunt si cele cu
caracter penal. In fapt, CP al RM, adoptat la 18
aprilie 2002, a depisit anumite probleme care
se impuneau la nivelul sanctionirii persoanelor
minore, insi a ldsat in vigoare aceleasi elemente
ale sistemului represiv, punand in evidentd mai

cu

accentuatd modelul mixt al acestuia. Deci, un
rol aparte in teoria dreptului penal o au formele
de realizare a raspunderii penale a minorilor, in
particular pedepsele adoptate si aplicate acestora.
Studierea comparativa a reglementarilor diferitor
state referitoare la raspunderea penali a minorilor
ofera posibilitatea evidentierii unor practici co-
mune, dar §i a unor particularitati de sanctionare
a minorilor aflati in conflict cu legea.

Desigur, fiecare stat isi contureaza pro-
pria-i teorie cu privire la raspunderea penala a
minorilor si limitele acestei raspunderi, formele
de raspundere penald a minorilor, consacrandu-
le si in aspect normativ. In acest sens, domeniul
raspunderii penale a minorilor este, cu adevirat,
dupi cum mentioneazi C. Butiuc, unul extrem
de delicat. Din aceste considerente nici doctri-
na de specialitate nu se impune cu o pozitie si o
conceptie unitard, fapt care a repercutat si modul
de reglementare a minoratului si a limitelor ras-
punderii penale a minorilor [3, p.32].

Metode si materiale aplicate. In scopul
realizarii acestei cercetiri, autorii valorifici meto-
de de cercetare specifice teoriei §i doctrinei juri-
dice, dintre care metoda logica, metoda analizei
comparative, analiza sistemicd, descrierea, deduc-
tia, metoda istorica. Materialele utilizate in vede-
rea realizarii studiului le constituie publicatiile sa-
vantilor din domeniu, precum si legislatia penald
relevanta. De asemenea, baza stiintificd a cerceta-
rii o constituie diverse studii cuprinse in culegeri
de materiale ale conferintelor, articole stiintifice,
comentarii aplicative etc.

Rezultate obtinute si discutii. Comba-
terea delincventei juvenile, mentioneaza A. Bo-
roi, G. $. Ungureanu si M. A. Hotca, constituie o

field of criminal law, criminology, sociology, phi-
losophy, biology. It also stands in the attention of
numerous governmental and non-governmental
organizations, as well as in the concerns of per-
sons with particular initiatives of humanitarian
interest [2, p.83].

Among the means of fighting crime as a
whole, particularly with an emphasis on juve-
nile delinquency, are those of a criminal nature.
In fact, the Criminal Code of the Republic of
Moldova, adopted on April 18, 2002, overcame
certain problems that were required at the level
of sanctioning minors, but left in force the same
elements of the repressive system, highlighting
more emphasically its mixed model. Therefore, a
special role in the theory of criminal law is played
by the forms of achieving the criminal liability of
minors, in particular the punishments adopted
and applied to them. The comparative study of
the regulations of different states regarding the
criminal liability of minors offers the possibility of
highlighting common practices, but also of some
particularities of sanctioning minors in conflict
with the law.

Of course, each state outlines its own the-
ory regarding the criminal liability of minors and
the limits of this liability, the forms of criminal li-
ability of minors, enshrining them also in norma-
tive aspect. In this respect, the field of criminal li-
ability of minors is indeed, as C. Butiuc mentions,
an extremely delicate one. For these reasons, the
specialized doctrine does not impose itself with
a unitary position and conception, a fact which
also reflected the way of regulating the minority
and the limits of the criminal liability of minors
[3,p.32].

Applied methods and materials. In order
to carry out this research, the author capitalizes
research methods specific to the legal theory and
doctrine, among which the logical method, the
method of comparative analysis, the systemic
analysis, the description, the deduction, the his-
torical method. The materials used to carry out
the study are the publications of the scientists in
the field, as well as the relevant criminal legisla-
tion. Also, the scientific basis of the research is
represented by various studies included in collec-
tions of conference materials, scientific articles,
applicative comments etc.



preocupare a tirilor europene, care se vad, dupa
cum se indicd, pe buna dreptate, confruntate cu
cresterea numarului de fapte violente, comise de
catre minori, a recidivei, a traficului de droguri
[4, p.751] in randul minorilor, a violentei rasiale
si xenofobe si, nu in ultimul rind, se constati o
crestere a numarului de infractiuni comise de ci-
tre minori, care au ca victime alti minori [S, p.30].

Anume evolutia fenomenului delincventei
juvenile a determinat in unele state europene
elaborarea de reforme penale in materia minori-
lor. Astfel, A. Boroi si §. G. Ungureanu indica la
faptul c3, chiar daci exista unele diferente in ceea
ce priveste sistemul de sanctiuni sau de masuri
aplicabile minorilor, se poate identifica, totusi, o
tendintd comunj, in toate tirile europene, care
acordd prioritate masurilor reparatorii, in favoa-
rea victimei sau a institutiilor publice ori private,
masurilor cu caracter educativ sau de probatiune,
rezervandu-se pedepsele privative de libertate nu-
mai pentru cazurile cele mai grave de delincventa
juvenild [S, p.30-31].

Potrivit opiniei unor autori, diversitatea ti-
purilor institutionale europene, de rispuns la de-
lincventa minorilor, care se regasesc, in prezent,
cu variante si in restul lumii, este datd de diversi-
tatea reactiilor sociale la fenomen si la unele mo-
dele legislative ce tin, la rdndul lor, de diversitatea
exigentelor, a situatiilor si a interpretarii compor-
tamentelor deviante si delincvente in societate, a
varietatii acestora i a pretentiilor actuale fatd de
conditia umani in general, si nu in ultimul rand
particularitatile si interventiile statului in proble-
me de prevenire si control [6, p.11].

In literatura de specialitate se remarci o
mare variabilitate a criteriilor juridice cu privire
la natura §i continutul delincventei juvenile deter-
minati intre altele si de o mare diversitate a limi-
telor de varsta luate in considerare pentru stabili-
rea majoratului penal si nu numai. Astfel, in unele
studii se evidentiazd ci dificultitile de integrare
europeand, sunt generate de diferentele existen-
te intre diferite culturi juridice care se confrunta
intre ele pe linia a numeroase probleme dar si de
inegalitatea sistemelor de drept intre care se rea-
lizeaza ,transplantul juridic” care s-ar cere si aiba
in comun caracteristicile dreptului post-modern
ale secolului XXI. O asemenea diversitate ingre-
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Obtained results and discussions. Com-
bating juvenile delinquency, mention A. Boroi,
G. §. Ungureanu and M. A. Hotca, is a concern
of European countries, which see themselves, as
indicated, rightly, faced with the increase in the
number of violent acts committed by minors, of
recidivism, drug trafficking [4, p.751] among mi-
nors, of racial and xenophobic violence and, last
but not least, there is an increase in the number of
crimes committed by minors, who have as victims
other minors [, p.30].

Namely, the evolution of the phenomenon
of juvenile delinquency has determined in some
European countries the elaboration of criminal
reforms in the field of minors. Thus, A. Boroi
and §.G. Ungureanu point out that, even if there
are some differences in the system of sanctions
or measures applicable to minors, it is still pos-
sible to identify a common trend, in all European
countries, which gives priority to remedies, in fa-
vor of the victim or of public or private institu-
tions, to measures of an educational or probation
nature, reserving custodial sentences only for the
most serious cases of juvenile delinquency [S,
p.30-31].

According to the opinion of some authors,
the diversity of the European institutional types,
of response to the delinquency of minors, which
are currently found with variants in the rest of the
world, is given by the diversity of social reactions
to the phenomenon and to some legislative mod-
els that are related, in their turn, to the diversity
of requirements, situations and interpretation of
deviant and delinquent behaviors in society, of
their variety and of the current claims towards the
human condition in general, and not least the par-
ticularities and interventions of the state in mat-
ters of prevention and control [6,p.11].

In the specialized literature there is a great
variability of the legal criteria regarding the na-
ture and content of the juvenile delinquency de-
termined, among others, by a great diversity of
the age limits taken into account for the establish-
ment of the criminal majority and not only. Thus,
in some studies it is highlighted that the difficul-
ties of European integration are generated by the
differences existing between different legal cul-
tures that face each other in the line of numerous
problems, but also by the inequality of the legal
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uneazi i intarzie, formarea unei congtiinte euro-
pene comune, inclusiv juridica, necesara a sta la
baza vointei comune a statelor membre [6, p.11].
Se ridica astfel problema acelor transformari le-
gislative care sa produca schimbari de perceptie
a comunitatii, a societatii in general, cu privire
la noile forme de marginalizare sociald, in multe
cazuri cu efecte de duratd, pe care le implicd un
sistem represiv de politici penald, astfel incat sa
devind posibild lirgirea sferei de reglementiri
necesare a fi adaptate la legislatia comunitara [7,
p-69]. Acest lucru se impune cu atit mai mult cu
cat intr-o viziune moderna: ,sistemele de drept nu
trebuie separate de contextul lor nejuridic, social, po-
litic si istoric deoarece principalele legi si precedente-
le judecatoresti sunt aplicabile doar prin situarea lor
intr-un asemenea context” [6, p.11].

Din combinatia diverselor mijloace de
interventie, dupa campul lor de actiune, R. Gas-
sin desprinde 3 domenii principale prin care
se actioneazd impotriva delincventei si anu-
me: dreptul penal cu sistemul sau sanctionator
si modalitati de aplicare concretd; tratamentul
delincventilor in stransa legaturd cu primul do-
meniu §i prevenirea cu diversele sale mijloace de
actiune, reunite mai intéi in conceptul de reactie
sociali contra crimei, si, in consecintd, diminua-
rea spatiului de interventie a dreptului penal in
privinta minorilor, cu mutarea centrului de greu-
tate in politica sociala [7].

Péana a recurge la descrierea nemijlocita a
particularitatilor raspunderii penale a minorilor in
unele tiri europene, evidentiem mai intdi ci o im-
portanti deosebita capata chestiunea inevitabilita-
tii §i rationalitatii raspunderii penale a minorilor.
Mentiondm in continuare ci elaborarea si realiza-
rea politicii penale in privinta infractorilor minori
se fundamenteaza pe un anumit sistem de principii.
In sistemul acestora un loc deosebit il ocupa prin-
cipiul echitatii. Astfel, potrivit opiniei unor autori,
printre multiplele dispozitii ale acestui principiu il
ocupd anume cerinta echititii rispunderii penale a
persoanei care a comis infractiunea (8, p-132]. In
rationamentele referitoare la echitatea raspunderii
se intersecteaza chestiunile inevitabilitatii si ratio-
nalitatii ei. Anume in situatia unui calcul balansat a
acestor doud cerinte s-ar putea vorbi despre echita-
tea atragerii la raspundere.

systems between which the «legal transplanta-
tion> is carried out, which would be required to
have in common the characteristics of the post-
modern law of the XXI century. Such diversity
makes it difficult and delayed, the formation of a
common European consciousness, including le-
gal, necessary to form the basis of the common
will of the Member States [6, p.11]. This raises
the question of those legislative transformations
that would bring about changes in the percep-
tion of the community, of society in general, with
regard to new forms of social marginalisation, in
many cases with lasting effects, which a repressive
system of criminal policy entails, so as to make it
possible to broaden the field of regulations nec-
essary to adapt them to Community legislation
[7, p.69]. This is all the more necessary because
in a modern vision: «legal systems must not be
separated from their non-legal, social, political and
historical context because the main laws and judicial
precedents are applicable only by placing them in a
such context> [6,p.11].

From the combination of the various
means of intervention, according to their field of
action, R. Gassin detaches 3 main areas through
which is acted against delinquency, namely: crim-
inal law with its sanctioning system and concrete
methods of application; the treatment of offend-
ers in close connection with the first area and pre-
vention with its various means of action, first of
all in the concept of social reaction against crime,
and, consequently, the diminution of the space
for intervention of criminal law regarding minors,
with the relocation of the center of gravity in so-
cial policy [7].

Until we resort to the direct description
of the particularities of the criminal liability of
minors in some European countries, it is first of
all apparent that a special importance is given
to the issue of the inevitability and rationality of
the criminal liability of minors. We would like to
mention that the elaboration and implementa-
tion of the criminal policy regarding the minor of-
fenders is based on a certain system of principles.
In their system, a special place is occupied by the
principle of rightness. Thus, according to some
authors’ position, among the many provisions of
this principle is the requirement of fair criminal
liability of the person who committed the crime



Inevitabilitatea raspunderii penale este in-
teleasd de catre anumiti juristi ca fiind un princi-
piu independent al dreptului penal. In special, S.
G. Chelina si V. N. Kudreavtev il formuleazi in
felul urmator: Orice persoane, in actiunile sau in
inactiunile cireia se contin elementele compo-
nentei de infractiune urmeazi a fi pedepsita sau
supusa cirorva altor misuri de constrangere pre-
vazute de legea penala. Liberarea de raspunderea
sau pedeapsa penald poate avea loc doar daca
sunt prezente temeiurile si conditiile prevazute
de lege [9, p.128].

Reactionarea obligatorie la infractiune este o
conditie a restabilirii echitatii afectate prin infracti-
une. Echitatea este restabilitd nu prin sanctionarea
celor vinovati, ci prin descoperirea infractiunilor,
prin darea in vileag la timp a infractorilor si atrage-
rea lor la raspundere penala. Restabilirea echititii
nu necesita in toate cazurile aplicarea §i executarea
pedepsei, uneori fiind destuld aplicarea altor ma-
suri de contrdngere penala, sau chiar si eliberarea
celui vinovat de la pedeapsa si raspundere penala.
Atragerea la raspundere a fiecaruia care a savarsit
o infractiune dezridicineaza sensatia de nepedep-
sire §i permisiune a orice, intirind in constiinta so-
cietatii inceputurile echitatii.

Rispunderea ca o garantie a ordinii de
drept, a legalitatii si echitatii si ca modalitate ju-
ridica de protectie a intereselor individuale si
obstesti poate avea efectul dorit doar in cazul res-
pectarii conditiei aplicabilitatii obligatorii in cazul
fiecarei fapte ilegale savarsite. Inevitabilitatea ras-
punderii presupune ci fiecare contravenient, in-
fractor poarta raspundere pentru cele comise cu
luarea in consideratie a gradului de pericol social
si de prejudiciabilitate, a formei de vinovitie si a
altor factori care individualizeaza misurile de ras-
pundere [10, p.2].

Vorbind in despre
particularitatile raspunderii penale a minorilor,
mentiondm ca in domeniul justitiei pentru mi-
nori, sistemele de drept urmeazi doud modele
[11, p.659]: cel traditional sau penal, conform
cdruia incepand cu o anumita vérstd minorilor li
se aplicd pedepse, si cel mai recent, nepenal, care
acorda prioritate masurilor educative, in ambele
modele, minorilor, sub o anumita varsti, care au
savarsit fapte prevazute de legea penald, aplican-

continuare
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[8, p-132]. In the reasoning regarding the equity
of responsibility, intersect the questions of its in-
evitability and rationality. It is in the case of a bal-
anced calculation of these two requirements we
could talk about the equity of responsibility.

The inevitability of criminal liability is un-
derstood by certain lawyers as an independent
principle of criminal law. In particular, S.G. Ce-
lina and V.N. Kudreavtsev formulate it in the
following way: Any person, in whose actions or
inactions are contained the elements of the com-
ponent of the crime, shall be punished or subject-
ed to any other constraint measures provided by
the criminal law. The release from criminal liabil-
ity or punishment can take place only if there are
present the grounds and conditions provided by
the law [9, p.128].

Mandatory reaction to the crime is a condi-
tion of restoring the fairness affected by the crime.
Fairness is restored not by sanctioning of the
guilty person, but by the discovery of the crimes,
by revealing the criminals in time and attracting
them to criminal responsibility. The restoration of
equity does not require in all cases the application
and execution of the sentence, sometimes there
being enough to apply other measures of criminal
constraint or even the release of the guilty from
punishment and criminal liability. The prosecu-
tion of everyone who has committed a crime up-
roots the feeling of impunity and permission of
anything, strengthening in the consciousness of
society the beginnings of equity.

Liability as a guarantee of the rule of law, of
legality and equity and as a legal way of protecting
individual and public interests can have the desired
effect only in case of compliance with the condi-
tion of mandatory applicability in the case of com-
mitting each illegal act. The inevitability of liability
implies that each of the offenders and the criminals
are responsible for those committed taking into
account the degree of social danger and prejudice,
the form of guilt and other factors that individual-
ize the measures of liability [10, p.2].

Speaking further about the particularities
of criminal liability of minors, we mention that
in the field of juvenile justice, the legal systems
follow two models [11, p.659]: the traditional or
criminal one, according to which from a certain
age minors are subject to punishments, and the
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du-li-se numai masuri de protectie.

Modelul traditional penal riméne domi-
nant, acesta recurgdnd atit la pedepse cit si la
masuri educative, cum este, de exemplu, in drep-
tul englez, unde minorului ii sunt aplicabile, in
principiu, numai pedepse, insi mai putin severe
in privinta duratei si a modului de executare decat
cele aplicabile infractorilor majori. Alte legislatii
previd existenta unui sistem mixt de sanctiuni al-
catuit din pedepse §i masuri educative, cum este,
de exemplu, cazul Elvetiei, unde minorului i se
poate aplica fie o pedeapss, fie 0o misura educativa,
sau cazul Germaniei, unde minorului infractor i se
aplici, in paralel cu pedepsele, si masuri educative
(unele cu caracter coercitiv, iar altele disciplinare).
Modelul nepenal pune accent pe masurile educati-
ve, cum este de exemplu in legislatia belgiana unde
a fost lansat conceptul de ,minor aflat in pericol”,
concept care include indisciplina, vagabondajul si
comiterea de infractiuni [6, p.12].

In corespundere cu Codul penal francez,
vérsta raspunderii penale coincide cu varsta majo-
ratului, dar in anumite cazuri poate fi coborita la
13 ani. Articolul 122-8 Codul penal instituie prin-
cipiul lipsei absolute a raspunderii penale a mino-
rului care nu a implinit 13 ani: ,Minorii care au
discernamant raspund penal pentru crime, delicte
sau contraventii, in conditiile previzute de o lege
speciala, care determind masurile de protectie,
asistentd, supraveghere si educare ce pot fi apli-
cate unui minor. Aceasti lege prevede sanctiunile
educative care pot fi pronuntate impotriva mi-
norilor intre 10 si 18 ani si pedepsele care pot fi
pronuntate impotriva minorilor intre 13 si 18 ani,
tindndu-se seama de atenuarea responsabilitatii
de care beneficiazi in virtutea varstei lor” [12].
Astfel, copilul sub varsta de 13 ani nu poate fi
supus unei pedepse, ci numai unei sanctiuni
educationale.

In ceea ce priveste dreptul francez, legiuito-
rul penal alege sa dedice fenomenului delincventei
juvenild un act normativ distinct de Codul penal,
respectiv Ordonanta privind minorii delincventi nr.
45-174 din 2 februarie 1945 [13]. In articolul 2 al
actului mentionat se stabileste inter alia: , Tribu-
nalul pentru minori §i Curtea cu Juri pentru mi-
nori vor pronunta, dupa caz, misuri de protectie,
asistentd, supraveghere si educatie pentru minorii

most recent, non-criminal, which gives priority
to educational measures, in both models, to mi-
nors, under a certain age, who have committed
acts stipulated by the criminal law, applying only
protection measures to them.

The traditional criminal model remains
dominant, as it resorts to both punishments
and educational measures, such as, for example,
in English law, where the minor is, in principle,
subject to only punishments, but less severe in
terms of duration and method of execution than
those applicable to adult offenders. Other legisla-
tions provide for the existence of a mixed system
of sanctions consisting of punishments and edu-
cational measures, such as, for example, the case
of Switzerland, where to the minor may be given
either a punishment or an educational measure,
or the case of Germany, where against the minor
offender is applied, in parallel with the punish-
ments, and educational measures (some of a co-
ercive nature and some of a disciplinary nature).
The non-criminal model emphasizes educational
measures, such as, for example, in the Belgian leg-
islation where the concept of «minor in danger>
was launched, a concept that includes indisci-
pline, vagrancy and the committing of crimes [6,
p-12].

In accordance with the French Criminal
Code, the age of criminal liability coincides with
the age of majority, but in some cases it can be
lowered to 13 years. Article 122-8 of the Crimi-
nal Code establishes the principle of the absolute
absence of criminal liability of a minor who has
not reached the age of 13 years: ,Minors who
have discernment are criminally liable for crimes,
offenses or misdemeanors, under the conditions
provided by a special law, which determines the
protection, assistance, supervision and education
measures that can be applied to a minor. That
law provides the educational sanctions that can
be imposed against minors between 10 and 18
years old and the penalties that can be imposed
against minors between 13 and 18 years, taking
into account the alleviation of the responsibility
they enjoy by virtue of their age” [12]. Thus, the
child under the age of 13 can not be subjected to a
punishment, but only to an educational sanction.

As regards French law, the criminal legis-
lature chooses to dedicate to the phenomenon



aflati in conflict cu legea. Cu toate acestea, atunci
cand circumstantele §i personalitatea minorilor o
impun, acestia pot aplica o sanctiune educativa
pentru minorii cu varsta cuprinsa intre 10 si 18
ani sau pot aplica o pedeapsa pentru minorii cu
varsta cuprinsa intre 13 si 18 ani, tindnd seama
de atenuarea raspunderii penale, in conformitate
cu prevederile legii. In cel de-al doilea caz, daci
se va aplica amenda, munca in folosul comunitatii
sau pedeapsa cu inchisoarea (cu suspendare),
suplimentar poate fi aplicata si o sanctiune edu-
cativi. Tribunalul pentru minori poate aplica
minorului pedeapsa cu inchisoarea, cu sau fara
suspendarea executdrii, numai dupa ce a justifi-
cat temeinic alegerea acestei pedepse” [13]. Po-
trivit aceleasi ordonante, minorilor li se aplica
un regim sanctionator mixt, alcatuit din masuri
educative, mediere-reparatie si pedepse. Astfel,
fatd de minorul care nu a implinit 13 ani, se poate
pronunta una din urmatoarele masuri educati-
ve: 1. Confiscarea unui obiect detinut de minor
sau apartindnd acestuia, care a servit la sdvérsirea
infractiunii sau care este produsul infractiunii; 2.
Interdictia de a se afla, pentru o durati de cel mult
1 an, in locul unde infractiunea a fost comisi, cu
exceptia locului in care minorul isi are resedinta
obisnuita; 3. Interdictia, pe o durata de cel mult
1 an, de a intalni victimele infractiunii sau de a
intra in relatii cu acestea; 4. Interdictia, pe o dura-
ta de cel mult 1 an, de a-i intalni pe coautorii sau
complicii la savarsirea infractiunii sau de a intra
in relatii cu acestia; S. Obligatia de a acorda aju-
tor sau reparatie victimei; 6. Obligatia de a urma,
pe o durati de cel mult 1 an un stagiu de formare
civicd, pentru a-i aminti minorului obligatia de a
respecta legea; 7. Plasarea pentru o perioada de
cel mult 3 luni, cu posibilitatea reinnoirii aceste-
ia o singura datd, pentru cel mult 1 luna fata de
minorii cu vérsta cuprinsa intre 10 i 13 ani, intr-
o institutie sau institutie de invitaméant publica
sau privatd care si realizeze activititi psihologi-
ce, educationale si sociale privind faptele comi-
se si care sd fie situatd in afara locului obisnuit
de resedintd; 8. Executarea de munci scolare; 9.
Avertismentul solemn; 10. Plasarea intr-o scoald
cu facilitati de internat pentru o perioada de 1
an cu posibilitatea ca minorul sa se intoarci la
familie in timpul weekend-urilor i a vacantelor
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of juvenile delinquency a normative act distinct
from the Criminal Code, namely the Ordinance on
juvenile delinquents no. 45-174 of 2 February 1945
[13]. Article 2 of that act lays down, inter alia:
“The Court for Juveniles and the Juvenile Court
of Jury shall, where appropriate, issue measures
of protection, assistance, supervision and edu-
cation for minors in conflict with the law. How-
ever, where the circumstances and personality of
minors impose, they may apply an educational
penalty on minors between the ages of 10 and
18 or may impose a sentence for minors aged be-
tween 13 and 18, taking into account the allevia-
tion of criminal liability, in accordance with the
provisions of the law. In the second case, if it is
imposed the fine, community service or prison
sentence (suspended), may also be applied an
educational penalty. The Court for Juveniles may
impose a minor’s prison sentence, with or with-
out suspension of execution, only after it has duly
justified the choice of this sentence” [13]. Ac-
cording to the same ordinance, to the minors is
applied a mixed sanctioning regime, consisting
of educational measures, mediation-reparation
and punishments. Thus, in relation to the minor
who has not reached the age of 13, may be pro-
nounced one of the following educational mea-
sures: 1. Confiscation of an object owned by or
belonging to the minor, which served to commit
the crime or which is the product of the crime; 2.
Prohibition to be in the place where the offence
was committed for a maximum period of 1 year,
except for the place where the minor has his or
her habitual residence; 3. Prohibition, for a maxi-
mum period of 1 year, to meet or enter into rela-
tions with victims of crime; 4. Prohibition, for a
maximum period of 1 year, to meet or enter into
relations with co-perpetrators or accomplices in
the perpetration of the crime; S. The obligation
to provide aid or compensation to the victim; 6.
The obligation to follow, for a maximum period
of 1 year, a civic training course, in order to re-
mind the minor of the obligation to comply with
the law; 7. Placement for a period not exceeding
3 months, with the possibility of its renewal only
once, for a maximum of 1 month compared to mi-
nors aged between 10 and 13 years, in a public or
private educational institution or institution that
carries out psychological, educational and social
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scolare; 11. Interdictia de a se deplasa pe drumul
public intre orele 23:00 si 06:00 fara a fi insotit de
unul dintre parintii sii sau de titularul autoritatii
parintesti, pentru o perioada de cel mult 3 luni, cu
posibilitatea reinnoirii acesteia o singura data. 12.
Obligatia de a urma, pe o durata de cel mult 1 an
un stagiu de formare civica [13].

In privinta minorului care a implinit 13 ani,
Tribunalul pentru minori poate dispune una din-
tre urmatoarele mdsuri educative: 1. Incredintarea
minorului parintilor, tutorelui sau unei persoane
de incredere; 2. Plasarea intr-o institutie publici
sau privatd, de educare sau de formare profesio-
nald; 3. Plasarea intr-o institutie medicala sau me-
dical-educativi; 4. Plasarea intr-o institutie publi-
ca de invatimant cu supraveghere sau de educatie
corectivd; S. Avertisment solemn; 6. Misura
activitatii de zi (mesure d’activité de jour) [13].

Potrivit Ordonantei nr.45-174/194S, mi-
norului care a atins varsta de 13 ani {i pot fi aplica-
te si pedepse, dintre care: 1. Pedepse privative de
libertate, cu conditia ca pedeapsa privativa aplica-
ta nu va depasi jumaitatea pedepsei prevazute de
lege pentru acea infractiune. Daci pedeapsa pre-
vizutd de lege este inchisoarea sau detentiunea pe
viatd, nu poate fi aplicatd o pedeapsa cu inchisoa-
rea mai mare de 20 de ani (art.20-2). Daci mino-
rul a implinit varsta de 16 ani, Tribunalul pentru
minori si Curtea cu juri pentru minori pot, cu ti-
tlu exceptional, tinind seama de circumstante si
de personalitatea minorului, poate si nu aplice
dispozitiile alineatului precedent. In acest caz, pe-
deapsa aplicabild unui minor cu virsta intre 16 si
18 ani poate fi ca si cea aplicatd majorilor. Minorii
executd pedeapsa inchisorii intr-o sectie specia-
lizata sau intr-un penitenciar specializat pentru
minori. 2. Pedeapsa detentiei la domiciliu sub su-
praveghere electronicd; 3. Pedeapsa amenzii, cu
conditia cd cuantumul acesteia nu va depasi suma
de 7 500 de euro; 4. Pedeapsa de a urma un stagiu
(la peine de stage).

Totodata, dispozitiile Codului penal refe-
ritoare la munca in folosul comunitdtii sunt apli-
cabile minorului cu varsta cuprinsa intre 16 i 18
ani. De asemenea, impotriva minorului nu pot fi
pronuntate urmatoarele pedepse: interdictia de a
se afla pe teritoriul francez, zile-amends, interzi-
cerea drepturilor civice, civile si de familie, inter-

activities related to the committed acts and that
is located outside the usual place of residence; 8.
Execution of school work; 9. The solemn warn-
ing; 10. Placement in a school with boarding
school facilities for a period of 1 year with the
possibility that the minor will return to the fam-
ily during weekends and school holidays; 11. The
prohibition to travel on the public road between
23:00 and 06:00 without being accompanied by
one of his parents or the holder of the parental
authority, for a period not exceeding 3 months,
with the possibility of renewing it only once. 12.
Obligation to follow, for a maximum period of 1
year, a civic training course [13].

Regarding to the minor who has reached
the age of 13, the Court of Juveniles may order
one of the following educational measures: 1. En-
trusting the minor to his/her parents, guardian
or a trusted person; 2. Placement in a public or
private institution, of education or training; 3.
Placement in a medical or medical-educational
institution; 4. Placement in a public educational
institution with supervision or corrective educa-
tion; S. Solemn warning; 6. The measure of day’s
activity (mesure d'activité de jour) [13].

According to ordinance no. 45-174/1945,
a minor who has reached the age of 13 years may
also be subjected to punishments, of which: 1.
Custodial sentences, provided that the depriva-
tion penalty applied will not exceed half of the
punishment provided by law for that offense. If
the punishment provided by law is imprison-
ment or life imprisonment, cannot be imposed a
prison sentence of more than 20 years (Articles
20-2). If the minor has reached the age of 16, the
Court of Juveniles may, exceptionally, in view of
the circumstances and personality of the minor,
may not apply the provisions of the preceding
paragraph. In this case, the penalty applicable to
a minor between the ages of 16 and 18 may be
like that imposed on adults. The minors execute
their prison sentence in a specialized section or in
a specialized penitentiary for minors. 2. Punish-
ment of home detention under electronic super-
vision; 3. The penalty of the fine, provided that its
amount will not exceed eur 7 500; 4. Punishment
to follow an internship (la peine de stage).

At the same time, the provisions of the
Criminal Code regarding community service are



zicerea de a exercita o functie publica sau o activi-
tate profesionala.

Ordonanta privind minorii delincventi
permite aplicarea dispozitiilor Codului penal
relative la renuntarea la pedeapsd si amdnarea
pedepsei minorului cu vérsta cuprinsa intre 13 si
18 ani. Totodata, amdnarea pronuntdrii pedepsei
sau a mdsurii educative poate fi dispusa cand tri-
bunalul pentru minori considerd aceasti masura
adecvati, in functie de personalitatea minorului.
Aménarea poate f1 dispusa pe o durata de cel mult
6 luni [13].

Referitor la regimul sanctionator al mino-
rilor din Spania, mentionam ci initial, prin legea
nr. 4/1992, a fost stabiliti virsta minim3 (12 ani)
care sa permitd interventia autoritatilor judiciare
pentru infractiuni comise de minori sub 16 ani.
De asemenea, a fost introdus ,provizoriu” un sis-
tem ,hibrid” prin care au fost reglementate forme
diverse de reactie social-penald avind drept scop
ocrotirea dar si reeducarea minorilor, avind la
baza principiul actiunii in ,cel mai bun interes al
minorului” [6, p.21], urmirindu-se integrarea in
societate a acestuia si nu pedepsirea prin aplicarea
represiunii penale. Noile proceduri instituite erau
conforme cu prevederile constitutionale. In cazul
savarsirii de infractiuni cu un grad mic de pericol
social, minorii erau dati, direct sau in urma unui
avertisment, serviciilor sociale.

Prin legea nr. 4/1992 s-a reglementat insti-
tuirea unei comisii tehnice consultative, formata
dintr-un psiholog, un asistent social si un educa-
tor, aflata la dispozitia procurorilor si judecatori-
lor, avand ,rolul esential” de a facilita organelor
judiciare luarea unei decizii cu privire la educarea
minorului si la reintegrarea sa sociald, prin re-
dactarea unui raport asupra situatiei psihologice
si pedagogice a minorului si a mediului familial.
Noile misuri erau reglementate pentru o apli-
care provizorie pentru maxim doi ani. Cu toate
acestea, sistemul judiciar nu era scutit de critici i
nu era eficient in angajarea raspunderii penale a
minorului pentru fapta previzutad de legea penald
savarsita [14].

La momentul actual, in Spania minorilor
li se aplica dispozitiile Codului penal [15] si ale
Legii organice nr.5/2000 din 12 ianuarie 2000
care reglementeaza rispunderea penala a minori-
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applicable to a minor between the ages of 16 and
18. Also, against the minor cannot be imposed
the following punishments: the prohibition to be
on French territory, days-fine, the prohibition of
civic, civil and family rights, the prohibition of ex-
ercising a public office or a professional activity.

The ordinance on juvenile offenders allows
the application of the provisions of the Criminal
Code relating to the renunciation of the punish-
ment and the postponement of the sentence of the
minor aged between 13 and 18 years. At the same
time, the punishment or the educational measure
may be ordered when the juvenile court consid-
ers this measure appropriate, depending on the
personality of the minor. The postponement may
be ordered for a period not exceeding 6 months
[13].

Referring to the sanctioning regime of mi-
nors in Spain, we mention that initially, by law
nr. 4/1992, was established the minimum age
(12 years) to allow the intervention of the judi-
cial authorities for crimes committed by minors
under 16 years age. Also, a «<hybrid> system was
introduced «provisionally>» through which were
regulated various forms of social-criminal reac-
tion, aiming at protecting but also re-educating
minors, based on the principle of action in the
«best interest of the minor» [6, p.21], aiming
at his integration into society and not punish-
ment by applying criminal repression. The new
established procedures were in line with the con-
stitutional provisions. In the case of committing
crimes with a low social danger degree, the mi-
nors were given, directly or following a warning,
to the social services.

By law nr. 4/1992 were established the set-
ting up of a technical advisory committee, con-
sisting of a psychologist, a social worker and an
educator, available to prosecutors and judges,
having the «essential role>» of facilitating the ju-
dicial bodies to take a decision on the education
of the minor and his/her social reintegration, by
drafting a report on the psychological and peda-
gogical situation of the minor and the family en-
vironment. The new measures were regulated for
provisional application for a maximum of two
years. However, the judiciary was not exempt
from criticism and was not effective in holding
the minor criminally liable for the committed act
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lor [16]. Legea organici respectivi prevede lipsa
absoluta a raspunderii penale pentru minorii care
nu au implinit 14 ani si lipsa relativd a raspunde-
rii penale pentru minorii cu varsta cuprinsa intre
14 si 18 ani. Dintre minori, se diferentiaza, doua
categorii, de la 14 la 16 ani §i de la 16 la 18 ani.
Pentru minorii care au implinit 16 ani, legea pre-
vede o agravare in cazul savérsirii de infractiuni
cu violentd, intimidare sau punerea in pericol a
persoanei. Potrivit art.7 al Legiinr.5 /2000, misu-
rile pe care judecatorii pentru juvenili le pot im-
pune minorilor infractori, ordonate in functie de
restrictionarea drepturilor pe care le implica, sunt
urmatoarele:

— Internarea in regim inchis — persoanele su-
puse acestei masuri vor fiinternate intr-un centru
unde vor desfisura activitati educative, de forma-
re profesionald, de petrecere a timpului liber, lu-
crative.

— Internarea in regim semideschis — minorii
supusi acestei masuri vor f1 internati intr-un cen-
tru dar vor desfasura activititi educative, lucrative
si de petrecere a timpului liber in afara acestuia.

— Internarea in regim deschis — persoanele
supuse acestei masuri vor finaliza toate activitatile
cuprinse in proiectul educational si vor beneficia
de toate serviciile cuprinse in mediul centrului, fi-
ind internati obisnuiti ai acestuia, in concordanta
cu programa si regulamentul intern al centrului.

— Internare terapeuticd — in centrele de acest
tip se va acorda o educatie speciali i individua-
lizatd minorilor delincventi care sufera de ano-
malii sau schimbari psihice ori prezinti un stadiu
de dependenti de bauturi alcoolice, droguri sau
substante psihotrope ori modificiri la nivelul
perceptiei realitatilor.

— Tratament ambulatoriu — persoanele con-
tra cdrora s-a dispus aceastd masura vor trebui sa
meargd in centrul desemnat la intervalele de timp
stabilite pentru a primi tratamentul adecvat ano-
maliei sau alteratiei psihice de care sufera, trata-
ment adecvat pentru dependenta de bauturi alco-
olice sau substante psihotrope.

— Asistentd intr-un centru de zi — minorii
supusi unei astfel de masuri vor locui la domiciliul
lor si vor merge intr-un centru complet integrat in
comunitate, unde vor desfasura activitati de spri-
jin, activitati educative, lucrative si de petrecere a

provided for by the criminal law [14].

At the moment, in Spain minors are sub-
ject to the provisions of the Criminal Code [15]
and the Organic Law No. 5/2000 of 12 January
2000 regulating the criminal liability of minors
[16]. That organic law provides for the absolute
absence of criminal liability for minors under the
age of 14 and the relative absence of criminal li-
ability for minors aged between 14 and 18 years.
Among the minors, are differentiated two cat-
egories, from 14 to 16 years and from 16 to 18
years. For minors who have reached the age of 16,
the law provides for an aggravation in the case of
committing violent crimes, intimidation or en-
dangering the person. According to art.7 of the
Law n0.5/2000, the measures that judges for ju-
veniles may impose on juvenile minors, ordered
according to the restriction of the rights they in-
volve, are the following:

—Placing in closed regime — the persons sub-
jected to this measure will be held in a center
where they will carry out educational, profession-
al training, leisure, lucrative activities.

— Placing in semi-open regime— the minors
subjected to this measure will be held in a center,
but will carry out educational, lucrative and lei-
sure activities outside it.

— Placing in open regime — the persons sub-
jected to this measure will complete all the activi-
ties included in the educational project and will
benefit from all the services included in the cen-
ter’s environment, being regular held, in accor-
dance with the curriculum and internal regulation
of the center.

— Therapeutic hospitalization — in centers of
this type, will be given a special and individualized
education to delinquent minors who suffer from
anomalies or mental changes or present a stage of
dependence on alcoholic beverages, drugs or psy-
chotropic substances or changes in the percep-
tion of realities.

— Outpatient treatment — people against
whom has been ordered this measure will have to
go to the designated center at the established time
intervals in order to receive the appropriate treat-
ment for the anomaly or mental alteration they suf-
ter from, adequate treatment for dependence on al-
coholic beverages or psychotropic substances.

— Assistance in a day care center — minors



timpului liber.

— Prezentd la sfarsit de saptdmdnd — minorii
impotriva cdrora s-a dispus o astfel de masura vor
ramane in centru de vineri seara pani duminica
noaptea pe perioada unui numar de maxim 36 de
ore, cu exceptia orelor, desemnate de judecitor,
pe care trebuie si le dedice temelor.

— Libertatea supravegheatd — prin aceasta
masurd se urmdreste activitatea minorului de-
lincvent precum i asistenta acestuia la scoals, la
centrul de formare profesionala sau la locul de
muncd, potrivit situatiei, oferindu-se ajutor pen-
tru eliminarea factorilor care au dus la comiterea
infractiunii.

— Convietuirea cu altd persoand, cu familia
sau un grup educativ — minorul care a primit aceas-
td masurd trebuie s convietuiasca, pe durata de
timp stabilita de judecitor, cu alta persoana, cu o
altd familie diferitd de a sa sau cu un grup educa-
tiv, atent selectionat pentru a orienta minorul in
procesul sdu de socializare.

— Prestatii in beneficiul comunitdtii — mi-
norul care a fost supus unei astfel de masuri nu
o va indeplini dacd nu-si va da acordul pentru a
desfisura activititi neremunerate cerute in inte-
resul societatii sau al persoanelor sarace. Se vor
realiza doar prestatiile care vor trebui sd acopere
prejudiciul adus prin comiterea infractiunii.

— Realizarea de teme socio-educative — per-
soana supusa acestei misuri va trebui sa reali-
zeze, fird internare sau libertate supravegheats,
activitati specifice cu continut educativ, destinate
facilitarii dezvoltarii competentelor sale sociale.

— Admonestarea — aceasti masurd va consta
in represiunea minorului realizatd de catre jude-
cator cu scopul de a-l face sa inteleagd gravitatea
faptelor comise §i a consecintelor acestora sau a
celor pe care le-ar fi putut avea, indemnand mi-
norul ca pe viitor si nu mai comita astfel de fapte.

— Deposedarea de permisul de conducere al
ciclomotoarelor sau a vehiculelor sau de dreptul de
a-1 obtine ori de licentele administrative pentru vd-
ndtoare sau pentru folosirea oricdrei arme — aceasta
masurd se va impune cand delictul a fost comis
folosind un ciclomotor, un vehicul, o arma.

— Descalificare absolutd — in conformitate
cu dispozitiile aditionale ale legii, masura descali-
ficarii absolute produce privarea definitiva de toa-
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subjected to a such measure will live at their home
and will go to a center fully integrated in the com-
munity, where they will carry out support activi-
ties, educational, lucrative and leisure activities.

— Presence on weekends — minors against
whom has been ordered such a measure will re-
main in the center from Friday evening to Sunday
night for a maximum of 36 hours, except for the
hours, designated by the judge, which they must
dedicate to the homework.

— Supervised freedom — this measure aims
at the activity of the delinquent minor as well as
his assistance at school, at the vocational training
center or at the workplace, according to the situa-
tion, offering help to eliminate the factors thatled
to the committing of the crime.

— Living with another person, with the family
or with an educational group — the minor who has
been subjected to this measure must live, for the
period of time set by the judge, with another per-
son, with another family different from his or hers
or with an educational group, carefully selected to
guide the minor in his/her socialization process.

— Community benefits — the minor who has
been subjected to such a measure will not per-
form it if he or she does not give his/her consent
to carry out unpaid activities required in the inter-
ests of society or poor people. Will be done only
the benefits that cover the damage caused by the
committing of the crime.

— Realization of socio-educational themes —
the person subject to this measure will have to
carry out, without hospitalization or supervised
freedom, specific activities with educational con-
tent, aimed at facilitating the development of his
social competences.

— Admonition — this measure will consist
in the repression of the minor carried out by the
judge in order to make him understand the seri-
ousness of the committed acts and their conse-
quences or of those he may have had, urging the
minor not to commit such acts in the future.

— Dispossession of the driving license of cyclo-
motors or vehicles or of the right to obtain it or of
administrative licenses for hunting or for the use of
any weapon — this measure will be imposed when
the offence was committed using a cyclomotor, a
vehicle, a weapon.

— Absolute disqualification — in accordance

L5
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te onorurile, slujbele si sarcinile publice la care a
recurs, desi erau elective; precum si incapacitatea
pentru a obtine pe viitor astfel de onoruri, sarcini
sau slujbe publice sau de a fi ales pentru o sarcina
publica pe timpul masurii [6, p.27-29].

Masurile de internare constau in doud
perioade: prima va fi realizatd in centrul cores-
punzitor, a doua va fi efectuata sub un regim de
libertate supravegheat (probatiune), in modali-
tatea aleasa de citre judecitor. Se impune preci-
zarea ca, in conditiile legislatiei spaniole, masura
interndrii intr-un regim inchis poate fi aplicata
numai atunci cind: faptele comise de citre mi-
nori sunt clasificate in Codul penal ori in legile
penale speciale ca infractiuni grave; faptele sunt
clasificate ca infractiuni mai putin grave, dar la
savarsirea lor au fost utilizate violente sau intimi-
dari impotriva persoanelor ori s-a generat un risc
grav pentru viata persoanelor sau integritatea lor
fizicd; faptele clasificate ca infractiuni sunt comise
de un grup sau minorul apartine sau actioneaza
in interesul unei organizatii sau asociatii, chiar si
de natura tranzitorie, care este dedicata realizarii
unor astfel de activitati. Actiunile sau inactiunile
din imprudentd nu pot fi sanctionate cu masuri de
internare intr-un regim inchis [17, p. 36-37].

In Codul penal al Romaniei este dedicat
un compartiment separat unei singure cauze de
neimputabilitate — minoratul (Titlul V - art. 113-
134) care este descris sub aspectul:

- regimului raspunderii penale a minorului,

- regimului masurilor educative neprivative
de libertate;

- regimului masurilor educative privative
de libertate;

- dispozitiilor comune [18].

Asa cum reiese din art.113 C. pen. roman,
legiuitorul a impartit varsta minorititii in trei
perioade distincte: pani la vérsta de 14 ani este
prevazuta o prezumtie absolutd de incapacitate
penald, minorul fiind considerat ca total lipsit de
discernamant; intre 14 si 16 ani, in privinta mi-
norului functioneaza o prezumtie relativd de in-
capacitate penald; intre 16 si 18 ani - minorul ras-
punde penal. In acest caz existi o prezumtie legala
relativa de capacitate penala — se presupune, pana
la proba contrarie, cd minorul avea discernamant
la data comiterii faptei previzute de legea penala.

with the additional provisions of the law, the
measure of absolute disqualification produces the
definitive deprivation of all the honours, jobs and
public tasks to which it resorted, although they
were elective; as well as the inability to obtain
such honours, public tasks or services in the fu-
ture or to be elected for a public task during the
measure [6, p.27-29].

The placement measures consist of two pe-
riods: the first will be carried out in the appropri-
ate center, the second will be carried out under a
supervised freedom regime (probation), in the
manner chosen by the judge. It should be noted
that, according to the Spanish legislation, the mea-
sure of internment in a closed regime can be ap-
plied only when: the acts committed by minors are
classified in the Criminal Code or in the special
criminal laws as serious crimes; acts are classified
as less serious crimes, but in their committing has
been used violence or intimidation against persons
or has been created a serious risk to the lives of
persons or their physical integrity; acts classified
as a criminal offence are committed by a group or
the minor belongs to or acts in the interests of an
organization or association, even of a transitional
nature, which is dedicated to carrying out such ac-
tivities. Actions or inactions committed recklessly
cannot be sanctioned with measures of internment
in a closed regime [17, p.36-37].

In the Criminal Code of Romania is dedi-
cated a separate compartment to a single cause of
inimputability — the minority (Title V - art. 113-
134) which is described under the aspect:

- the regime of criminal liability of the minor,

- the regime of non-custodial educational
measures;

- the regime of custodial educational mea-
sures;

- common provisions [18].

As it is resulting from art.113 of Criminal
Code of Romania, the legislator divided the age of
the minority into three distinct periods: until the
age of 14 yearsis provided an absolute presumption
of criminal incapacity, the minor being considered
as totally indiscriminate; between 14 and 16 years,
a relative presumption of criminal incapacity oper-
ates in the minor’s case; between 16 and 18 years -
the minor is criminally liable. In this case thereisa
relative legal presumption of criminal capacity — it



Potrivit art.114 alin. (1) C. pen. roman,
fata de minorul care, la data sivarsirii infractiunii,
avea varsta cuprinsa intre 14 si 18 ani se ia 0o masu-
rd educativa neprivativa de libertate, iar conform
alineatului (2) al aceluiasi articol fatd de minorul
prevazut in alin. (1) se poate lua o misuri edu-
cativa privativa de libertate in urmatoarele cazuri:
dacd a mai savérsit o infractiune pentru care i s-a
aplicat o masurd educativi ce a fost executata ori
a cirei executare a inceput inainte de comiterea
infractiunii pentru care este judecat; atunci cand
pedeapsa prevazuta de lege pentru infractiunea
savarsita este inchisoarea de 7 ani sau mai mare
ori detentiunea pe viata [18].

In dispozitiile art. 115 C. pen. este regle-
mentat cadrul juridic general al masurilor edu-
cative care pot fi luate fatd de minorii infractori.
Astfel, masurile educative neprivative de libertate
sunt: stagiul de formare civici; supravegherea;
consemnarea la sfarsit de siptamanai; asistarea zil-
nicd, iar masurile educative privative de libertate
sunt: internarea intr-un centru educativ; interna-
rea intr-un centru de detentie [18].

Pe durata executidrii misurilor educative
neprivative de libertate, instanta poate impune
minorului una sau mai multe dintre urmatoarele
obligatii: a) si urmeze un curs de pregitire sco-
lard sau formare profesionald; b) si nu depiseas-
cd, fara acordul serviciului de probatiune, limita
teritoriald stabilitd de instant; c) si nu se afle in
anumite locuri sau la anumite manifestari sporti-
ve, culturale ori la alte aduniri publice, stabilite de
instant3; d) si nu se apropie si sa nu comunice cu
victima sau cu membri de familie ai acesteia, cu
participantii la savérsirea infractiunii ori cu alte
persoane stabilite de instantd; e) si se prezinte la
serviciul de probatiune la datele fixate de acesta;
f) si se supuna masurilor de control, tratament
sau ingrijire medicala [18].

Maisura educativd a internarii intr-un cen-
tru educativ consta in internarea minorului intr-
o institutie specializata in recuperarea minorilor,
unde va urma un program de pregitire scolara si
formare profesionala potrivit aptitudinilor sale,
precum si programe de reintegrare sociala.

Maisura educativi a internirii intr-un centru
de detentie consta in internarea minorului intr-o
institutie specializata in recuperarea minorilor, cu
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is assumed, until proven otherwise, that the minor
had discernment at the time of committing the act
provided for by the criminal law.

According to art.114 para. (1) of Criminal
Code of Romania, in relation to the minor who,
at the time of committing the crime, was between
14 and 18 years old, is taken a non-custodial edu-
cational measure, and according to paragraph (2)
of the same article towards the minor referred to
in para. (1) an educational measure involving de-
privation of liberty may be taken in the following
cases: if he has committed an offence for which
has been applied an educational measure which
has been executed or the execution of which began
before the committing of the offence for which he
is being tried; when the punishment provided by
law for the committed offence is imprisonment of
7 years or more or life imprisonment [18].

In the provisions of Article 115 of Crimi-
nal Code of Romania is established the general
legal framework of the educational measures that
can be taken against juvenile offenders. Thus, the
non-custodial educational measures are: the civic
training stage; supervision; recording on week-
ends; daily assistance, and the custodial educa-
tional measures are: internment in an educational
center; internment in a detention center [ 18].

During the execution of non-custodial educa-
tional measures, the court may impose to the minor
one or more of the following obligations: a) to at-
tend a course of school training or vocational train-
ing; b) not to exceed, without the consent of the
probation service, the territorial limit established by
the court; c) not to be in certain places or at certain
sporting events, cultural or other public gatherings,
established by the court; d) not to approach or com-
municate with the victim or his/her family members,
with the participants in the committing of the crime
or with other persons established by the court; e) to
present themselves to the probation service on the
dates fixed by it; (f) to follow control, treatment or
medical care measures [ 18].

The educational measure of placement in
an educational center consists in admitting the mi-
nor to an institution specialized in the recovery of
minors, where he will follow a program of school
training and professional training according to his
skills, as well as social reintegration programs.

The educational measure of placement in a

Coss



(

@ Anale stiintifice ale Academiei ,Stefan cel Mare” a MAl al Republicii Moldova
&% Scientific Annals of the Academy “Stefan cel Mare” of MIA of the Republic of Moldova

regim de pazi si supraveghere, unde va urma pro-
grame intensive de reintegrare sociala, precum
si programe de pregitire scolara §i formare pro-
fesionald potrivit aptitudinilor sale. Internarea se
dispune pe o perioada cuprinsa intre 2 si S ani, in
afara de cazul in care pedeapsa previzuti de lege
pentru infractiunea savarsita este inchisoarea de
20 de ani sau mai mare ori detentiunea pe viata,
cand internarea se ia pe o perioada cuprinsa intre
Ssi 15 ani [18]. De asemenea, potrivit reglemen-
tarilor din legea penald a Romaniei, infractiunea
comisa de minor nu atrage o pedeapsa penals,
fapt pentru care nu poate fi invocata si admiterea
starii de recidiva infractionala [18].

Concluzii. Urmirind experienta statelor
straine in materia reglementirii raspunderii pe-
nale a minorilor, considerdam oportuna sistema-
tizarea normelor ce vizeaza minoritatea intr-un
capitol separat al Codului penal al Republicii
Moldova (cum este reglementat, de exemplu, in
Codul penal al Romaniei). De asemenea, consi-
deram necesar ca legiuitorul sa revizuiasci siste-
mul de sanctiuni aplicabile minorilor, astfel incit
sd fie posibild inlocuirea modelului represiv de
sanctionare a minorilor cu un model mai liberal,
ceea ce ar permite racordarea sistemului de ras-
pundere penali a minorilor la standardele euro-
pene si internationale in domeniu. Astfel, in pre-
zent, adaptarea legislatiei nationale, inclusiv cea
privitoare la minori, la reglementarile europene,
devine obligatorie, cel putin sub raportul princi-
piilor ei fundamentale, din momentul in care tara
noastra s-a angajat in reforma juridica, reclamata
de tranzitia la o societate deschisa si democratica.

Pentru actuala politica penald, ce vizeaza
prioritar prevenirea delincventei in randul mi-
norilor, exigentele care decurg din obiectivele
umaniste cu privire la constituirea unui nou sis-
tem institutional §i a unui spatiu european de li-
bertate, securitate si justitie, reprezintd suportul
directiilor sale de interventie si totodatd garantia
asigurarii unui echilibru al masurilor pe care
aceasta le genereaza.

detention center consists in the internment of the
minor in an institution specialized in the recovery
of minors, with security and supervision regime,
where he will follow intensive programs of social
reintegration, as well as school training programs
and professional training according to his skills.
The internment is ordered for a period between
2 and § years, unless the punishment provided by
law for the committed offence is imprisonment of
20 years or more or life imprisonment, when in-
ternment is taken for a period between 5 and 15
years [18]. Also, according to the provisions of
the Romanian criminal law, the crime committed
by the minor does not attract a criminal punish-
ment, for which cannot be invoked the admission
of the state of criminal recidivism [18].

Conclusions. Following the experience of
foreign states in the field of regulating the crimi-
nal liability of minors, we consider it opportune
to systematize the norms regarding the minority
in a separate chapter of the Criminal Code of the
Republic of Moldova (as regulated, for example,
in the Criminal Code of Romania). We also con-
sider it necessary for the legislator to review the
system of sanctions applicable to minors, so that
it is possible to replace the repressive model of
sanctioning minors with a more liberal model,
which would allow the system of criminal liability
of minors to be connected to European and inter-
national standards in the field. Thus, now, the ad-
aptation of the national legislation, including that
relating to minors, to the European regulations,
becomes mandatory, at least in terms of its funda-
mental principles, from the moment our country
has engaged in the legal reform, claimed by the
transition to an open and democratic society.

For the current criminal policy, which
aims, as a matter of priority, the prevention of
delinquency among minors, the requirements
arising from the humanistic objectives regarding
the establishment of a new institutional system
and of a European area of freedom, security and
justice, represent the support of its intervention
directions and, at the same time, the guarantee of
ensuring a balance of the measures it generates.
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