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Punerea sub invinuire ocupd un loc deosebit in
faza de urmdrire penald. Acest act totalizeazd acti-
vitatea organului de urmdrire penald, realizatd pand
la 0 anumitd etapd.

Ordonanta de punere sub invinuire indicd aspec-
tele in fapt si in drept ce sunt imputate invinuitului,
care permite orientarea activititii procesual-penale,
determindnd continutul rechzitoriului precum si al
limitelor judecdrii cauzei penale.

Nu mai putin importantd este comunicarea invi-
nuirii incriminate, denumitd in legislatia nationald
- inaintarea invinuirii. Dacd organul de urmdrire
penald nu ar comunica actul de punere sub invinui-
re, acesta din urmd ar fi doar un act unilateral, caz in
care invinuitul, cdruia nu i s-a comunicat invinuirea,
nu ar sti de ce este invinuit i, in consecintd, ar fi lip-
sit de posibilitatea de a se apdra de faptele care i se
imputd.

Cuvinte-cheie: acuzatie in materie penald, urmd-
rirea penald, raport, ofiter de urmdrire penald, procu-
ror, ordonantd de punere sub invinuire.

The indictment occupies a special place in the
criminal investigation phase. This act summarizes the
activity of the criminal investigation body, carried out
up to a certain stage.

The indictment ordinance indicates the factual
and legal aspects that are imputed to the accused,
which allows the orientation of the criminal procedur-
al activity, determining the content of the indictment
as well as the limits of the trial of the criminal case.

No less important is the communication of the
incriminated accusation, called in the national legis-
lation - the submission of the accusation. If the pros-
ecuting body did not communicate the indictment,
the latter would be only a unilateral act, in which case
the accused, who was not notified of the accusation,
would not know why is he accused, and consequently,
would be deprived of the possibility of defending him-
self against the facts imputed to him.

Keywords: charge in criminal matters, criminal

prosecution, report, criminal investigation officer,
prosecutor, accusation submission ordinance.

Introducere. Potrivit jurisprudentei CtE-
DO, actul de acuzatie are un rol determinant in
procedura penald, incepand cu data notificarii,
persoana in cauza este oficial avizatd despre baza
factuali si juridici a invinuirii ce i se aduce [1].

Prevederile art. 280-283, 289 CPP denota
ca atribuirea calitatii de invinuit ar putea si cu-
prinda urmaitoarele etape distincte:

— Intocmirea raportului de citre ofiterul
de urmirire penali cu propunere de punere sub
invinuire;

Introduction. According to the jurispru-
dence of the ECHR, the indictment has a decisive
role in the criminal procedure, starting with the
date of notification; the person in question is of-
ficially informed about the factual and legal basis
of the accusation brought against him. [1]

The provisions of the Articles 280-283,
289 of the CPC, denote that the attribution of
the quality of accused could include the following
distinct stages:

— Preparation of the report by the criminal
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sub

ordonantei de punere sub invinuire);

— Punerea invinuire ~ (emiterea

—Inaintarea  acuzirii  (aducerea la
cunostinti a ordonantei de punere sub invinuire)
si audierea invinuitului;

— Schimbarea §i completarea acuzarii.

Punerea persoanei sub invinuire le permi-
te organelor de urmdrire penald, pe de o parte, si
efectueze actiunile necesare urmdririi penale, iar pe
de altd parte, sd facd previzibild situatia persoanei
fard a leza drepturile fundamentale ale acesteia [2,
pct.22].

Punerea sub invinuire contribuie la aparitia
unui participant nou, a unui participant principal
— invinuitul. Solutionarea intemeiatd a problemei
despre punerea sub invinuire trebuie s contribuie la
consolidarea legalitatii si a ordinii de drept, la ocro-
tirea intereselor drepturilor si libertatilor cetdtenilor,
la educarea cetdtenilor in spiritul respectdrii Consti-
tutiei [2, pct.22].

In ceea ce priveste calitatea de invinu-
it, Curtea Constitutionala retine ci termenul de
mentinere a statutului de invinuit al persoanei tre-
buie dedus din termenul rezonabil garantat de arti-
colul 6 § 1 din Conventia Europeand a Drepturilor
Omului si de articolul 20 din Constitutie. In materie
penald, acest drept urmdreste ca persoana si nu fie
subiectul unei acuzatii pentru o perioadd indelunga-
ta de timp [3, pct.31].

Curtea Europeand a subliniat ci acuza-
tul are dreptul la examinarea cazului siu cu o
diligenta speciald si ca, in materie penala, artico-
lul 6 din Conventie este conceput pentru evitarea
incertitudinii in care se afld o persoani acuzata
tinand cont de faptul ci risca o condamnare pena-
1a (Kalpachka c. Bulgariei, 02. 11. 2006, (paragt.
65); Borzhonov c. Rusiei, 22. 01. 2009, (paragr.
39); Grigoryan c. Armeniei, 10. 07. 2012, (para-
gr. 129); Borobar si altii c. Romaniei, 29 ianuarie
2013, (paragr. 80)).

Codul de procedurd penald nu indici in
concreto anumite termene procedurale pentru ca-
litatea de invinuit. Acest termen nu poate fi stabi-
lit in abstracto, dar este apreciat si stabilit in fieca-
re caz particular in functie de criteriile stabilite in
art. 20 alin. (2) CPP, concretizat prin dispozitiile
art. 259 CPP.

investigation officer with a proposal of accusation
submission;

- Indictment (issuing the indictment);

— Accusation submission (notification of
the indictment) and hearing of the accused;

— Change and completion of the charge.

Placing the person under criminal charge al-
lows the criminal investigation bodies, on the one
hand, to carry out the actions necessary for the crimi-
nal investigation, and on the other hand, to make the
person’s situation predictable without infringing of
his or her fundamental rights. [2, point 22 ]

The indictment contributes to the appear-
ance of a new participant, of a main participant — the
accused. The well-founded solution of the problem of
indictment must contribute to the consolidation of
legality and the rule of law, to the protection of the
interests of citizens’ rights and freedoms, to the ed-
ucation of citizens in the spirit of observance of the
Constitution. [2, point 22 ]

As for the quality of the accused, the Con-
stitutional Court notes that, the time limit for
maintaining of the status of accused person must be
deduced from the reasonable time guaranteed by Ar-
ticle 6 § 1 of the European Convention on Human
Rights and Article 20 of the Constitution. In crimi-
nal matters, this right seeks not to be the subject of
an accusation for a long period of time. 3, point 31]

The European Court has emphasized that
the accused has the right to have his case exam-
ined with special diligence and that, in criminal
matters, Article 6 of the Convention is designed to
avoid the uncertainty of an accused person in view
of the risk of a criminal conviction of Kalpachka
v. Bulgaria, 02. 11. 2006, (par. 65); Borzhonov v.
Russia, 22. 01. 2009, (par. 39); Grigoryan v. Ar-
menia, 10.07.2012, (par. 129); Borobar and oth-
ers v. Romania, January 29, 2013, (par. 80).

The Code of Criminal Procedure does not
specify in concreto certain procedural deadlines
for the quality of accused. This term cannot be
established in abstracto, but it is appreciated and
established in each particular case according to
the criteria established in the Article 20 paragraph
(2) of the CPC, objectified by the provisions of
Article 259 of the CPC.

Methods and materials applied. Theoret-
ical, normative and empirical material was used in



Metode si materiale aplicate. La elabora-
rea acestui articol a fost folosit materialul teore-
tic, normativ si empiric. De asemenea, cercetarea
respectivului subiect a fost posibila prin aplicarea
mai multor metode de investigare stiintifici spe-
cifice teoriei si doctrinei procesual-penale: meto-
da logicd, metoda analizei comparative, analiza
sistemici etc. Totodatd, au fost analizate lucririle
specialistilor autohtoni.

Scopul cercetarii. Examinarea si analiza
cadrului normativ intern §i a doctrinei privind
respectarea legalitatii in materia punerii sub invi-
nuire i a inaintarii acuzarii.

Rezultate obtinute si discutii. Punerea
sub invinuire. In cazul in care existd suficiente
probe cd infractiunea a fost savarsitd de o anumita
persoand, organul de urmarire penald intocmes-
te un raport cu propunerea de a pune persoana
respectiva sub invinuire. Raportul cu materialele
cauzei penale se inainteazi procurorului.

yLegeanuprevedeinmod expres continutul
raportului. In doctnini se sutine ci Raportul cu
propunerea de a propune o anumita persoana sub
invinuire va contine datele previzute in alineatul
2 al articolului 281” [4, p.432].

In practica de urmirire penald rapoartele
contin, de reguld, doud parti: expunerea si dispo-
zitivul.

Expunerea cuprinde: informatii despre
persoana in privinta cireia s-a efectuat urmarirea
penald; date despre dosarul de urmadrire penala
(inceperea urmaririi, conexarea sau disjungerea,
supendarea, incetarea si reluarea urmaririi pena-
le); fapta constatatd de organul de urmirire pe-
nald; expunerea/ analiza probelor care confirma
fapta si vinovitia invinuitului; circumstantele
care atenueaza sau agraveaza raspunderea invinu-
itului.

Dispozitivul cuprinde popunerea de punere
sub invinuire §i formularea invinuirii care se in-
crimineazi cu incadrarea juridicd a actiunilor ce
urmeaza a fi imputate.

Daci sunt intrunite conditiile prevazute de
lege pentru luarea misurii preventive, atunci or-
ganul de urmirire penali inainteazd propuneri in
raport si in aceasta privinta.

Totusi art. 389 CPP indica in mod expres
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the elaboration of this article. Also, the research
of the respective subject was possible by apply-
ing several methods of scientific investigation
specific to the procedural-criminal theory and
doctrine: logical method, comparative analysis
method, systemic analysis, etc. At the same time,
the works of local specialists were analyzed.

The purpose of the research. Examina-
tion and analysis of the internal normative frame-
work and of the doctrine regarding the obser-
vance of the legality in the matter of indictment
and submission of the accusation.

Results obtained and discussions.

Indictment. If there is sufficient evidence
that the crime was committed by a certain per-
son, the criminal investigation body shall draw up
a report with the proposal to place the person in
charge. The report with the materials of the crimi-
nal case is submitted to the prosecutor.

“The law does not expressly provide for the
content of the report. The doctrine states that the
Report with the suggestion to propose a particu-
lar person under accusation will contain the data
provided for in paragraph 2 of the Article 281.”
(4, p.432]

In criminal prosecution practice, reports
usually contain two parts: the exposure and the
device.

The exposure includes: information about
the person in respect of whom the criminal in-
vestigation was carried out; data about the crimi-
nal investigation file (initiation of prosecution,
connection or disjunction, termination and re-
sumption of criminal prosecution); the deed as-
certained by the criminal investigation body; ex-
posing / analyzing the evidence that confirms the
deed and the guilt of the accused; circumstances
that mitigate or aggravate the liability of the ac-
cused.

The device includes the suggestion for in-
dictment and the wording of the accusation
which is incriminated with the legal classification
of the actions to be imputed.

If the conditions provided by law for taking
the preventive measure are met, then the criminal
investigation body shall submit proposals in the
report in this regard as well.

However Article 389 of the CPC expressly



(

@ Anale stiintifice ale Academiei ,Stefan cel Mare” a MAI al Republicii Moldova )

- Scientific Annals of the Academy “Stefan cel Mare” of MIA

elementele de continut al raportului, pentru cazu-
rile in care ofiterul de urmarire penald considera
ca probele administrate sunt concludente si sufi-
ciente pentru a termina urmarirea penala i intoc-
mirea rechizitoriului:

— fapta care a servit temei pentru pornirea
urmaririi penale;

— datele de identitate ale invinuitului sau
invinuitilor;

— incadrarea juridici a faptei sau faptelor si
probele administrate;

— faptele si persoanele privitor la care s-a
dispus incetarea urmdririi penale sau scoaterea
persoanei de sub urmarire;

— corpurile delicte §i masurile luate in pri-
vinta lor, precum si locul de pastrare;

— masurile preventive aplicate;

— masurile asiguratorii luate in cursul ur-
madririi penale;

— cheltuielile judiciare.

Daca, urmare examindrii raportului orga-
nului de urmarire penali §i a materialelor cauzei,
procurorul considera cd probele acumulate sunt
concludente si suficiente, el emite o ordonanta de
punere sub invinuire a persoanei.

In viziunea Plenului CSJ, ordonanta de pu-
nere sub invinuire asigura desfisurarea normald a
urmaririi penale si se inscrie printre caile proce-
suale prevazute de lege, necesare intr-o societate
democratici, care au un scop legitim de a asigura
masuri eficiente de lupti cu criminalitatea, si acest
scop este proportional anumitor restrictii care
pot fi impuse pe parcursul procesului [S, pct.S.3].

In opinia profesorului Dolea L., pe care o
sustinem, raportul privind propunerea de pune-
re sub invinuire este facultativ pentru procuror,
nefiind legat de calificarea infractiunii indicate
in raport. Procurorul poate de sine stititor pune
persoana sub invinuire” [6, p. 653].

De fapt, procurorul este in drept si emita
ordonanta de punere sub invinuire chiar siin lipsa
raportului ofiterului de urmarire penal, de ex., in
cazurile in care conform legii procurorul exercita
in mod exclusiv urmariea penald in conformitate
cu prevederile art. 270 CPP.

Procurorul nu este constrans de propune-
rea ofiterului de urmirire penali, care dupi stu-

indicates the content elements of the report, for
the cases in which the criminal investigation of-
ficer considers that the evidence administrated is
conclusive and sufficient to complete the criminal
investigation and the preparation of the indict-
ment act:

— the deed that served as the basis for initi-
ating the criminal investigation;

— identity data of the accused;

— the legal classification of the deed or facts
and the evidence administered;

—the facts and persons regarding which
the cessation of the criminal investigation was
ordered or the removal of the person from the in-
vestigation;

— physical evidence of the offenses and the
measures taken in respect of them, as well as the
place of storage;

— applied preventive measures;

— precautionary measures taken during the
criminal investigation;

—legal costs.

If, following the examination of the report
of the criminal investigation body and the ma-
terials of the case, the prosecutor considers that
the accumulated evidence is conclusive and sufhi-
cient; he issues an ordinance of indictment of the
person.

In the view of the SCJ Plenum, the indict-
ment insures the normal conduct of criminal
prosecution and is one of the procedural means
provided by law, necessary in a democratic so-
ciety, which have a legitimate purpose to ensure
effective measures to combat crime, and this pur-
pose is proportional to certain restrictions that
may be imposed during the process. [ S, point 5.3 ]

In the opinion of Professor Dolea I, whom
we support, the report on the proposed indict-
ment is optional for the prosecutor, not being re-
lated to the qualification of the crime indicated in
the report.” [6, p. 653]

As a matter of fact, the prosecutor is en-
titled to issue an indictment even in the absence
of the report of the criminal investigation offi-
cer, for example, in cases where according to the
law the prosecutor exclusively exercises criminal
prosecution in accordance with the provisions of
Article 270 of the CPC.



dierea i analiza raportului §i a materialelor de
urmdrire penala ar putea si-l respinga, dispunand
in conformitate cu prevederile art. 52 alin. (1)
pct. 19 CPP, restituirea dosarului penal organului
de urmarire penala cu indicatiile sale in scris. O
eventuald admitere partiala a raportului ar presu-
pune retinerea in sarcina invinuitului doar a unei
parti din faptele constatate §i propuse de a fi im-
putate de organul de urmarire penald, sau schim-
barea incadririi juridice a faptelor ce urmeaza a fi
incriminate.

Daci persoana ce urmeazi a fi pusa sub
invinuire are calitatea de banuit, atunci emiterea
ordonantei respective in conformitate cu pre-
vederile art. 281 CPP trebuie realizatd pana la
expirarea termenelor previazute de lege pentru
mentinerea calititii de banuit, indicate in art. 63
alin. (2) CPP.

CPP nu prevede in mod obligatoriu ca ca-
litatea de invinuit sa fie anticipatd de cea a banu-
itului. In unele sisteme constitutionale nu se atestd
categoria de banuit, dupd cercetdrile de rigoare per-
soanei fiindu-i inaintatd invinuirea. Nici sistemul
nostru de drept nu prevede obligativitatea recunoas-
terii persoanei in calitate de banuit, aceasta se aplicd
la discretia organului de urmdrire penald sau a pro-
curorului, cdrora le apartine dreptul de a alege di-
rectiile juste de exercitare a urmdririi penale. Astfel,
organul de urmdrire penald, dacd dispune de probe
suficiente, poate inainta direct invinuirea [7, pct.8].

Aviand in vedere prevederile art. 63 alin.
(3) CPP, la momentul expiririi termenului de
retinere a banuitului indicat in alin. (2) pct. 1
CPP - (72 ore), organul de urmirire penali este
obligat sa elibereze banuitul retinut ori si revoce,
in modul stabilit de lege, masura preventiva apli-
catd in privinta lui, dispunind scoaterea lui de sub
urmarire sau punerea lui sub invinuire. Este dificil
din punct de vedere practic ca in termen de 72 de
ore si fie emis un raport cu propunere de pune-
re sub invinuire, avind in vedere complexitatea
retinerii ca misurd de constrangere si termenul
restrans.

De asemenea, nu este cazul ca ordonanta
de punere sub invinuire si fie anticipati de rapor-
tul ofiterului de urmarire, atunci cdnd procurorul
in conformitate cu prevederile art. 52 alin. (1) pct
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The prosecutor is not constrained by the
proposal of the criminal investigation ofhicer,
who after studying and analyzing the report and
the criminal investigation materials, could reject
it, deciding in accordance with the provisions of
Article 52 paragraph (1) point 19 of the CPC,
restitution of the criminal file to the criminal in-
vestigation body with his written indications. A
possible partial admission of the report would
imply to the accused only a part of the facts found
and proposed to be imputed by the criminal in-
vestigation body, or the change of the legal clas-
sification of the facts to be incriminated.

If the person to be indicated has the qual-
ity of suspect, then the issuance of the respective
ordinance in accordance with the provisions of
Article 281 of the CPC, must be carried out un-
til the expiration of the terms provided by law for
maintaining the quality of suspect, indicated in
Article 63 paragraph (2) of the CPC.

The CPC does not necessarily require that
the quality of the accused should be anticipated
by that of the suspect. In some constitutional sys-
tems the category of suspect is not attested, after the
rigorous investigations of the person being charged.
Our legal system also does not provide for the obliga-
tion to recognize the person as a suspect, this applies
at the discretion of the criminal investigation body or
the prosecutor, who has the right to choose the suit-
able directions to pursue the criminal investigation.
Thus, the criminal investigation body, having suf-
ficient evidence, can directly file the accusation. [7,
point 8]

Considering the provisions of Article 63
paragraph (3) of the CPC, at the moment of ex-
piration, the term of detention of the suspect in-
dicated in paragraph (2) point 1 of the CPC - (72
hours), the criminal investigation body is obliged
to release the detained suspect or to revoke, in the
manner established by law, the preventive mea-
sure applied to him, ordering his removal from
prosecution or placing him under charge. It is
difficult from a practical point of view to issue a
report with a proposal for indictment within 72
hours, given the complexity of detention as a co-
ercive measure and the short deadline.

It is also not compulsory that the indict-
ment ordinance should be anticipated by the re-
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9 CPP retrage motivat cauza penali de la ofiterul
de urmirire penali si preia urmarirea penala.

Daca, dupid examinarea raportului orga-
nului de urmarire penali §i a materialelor cauzei,
procurorul considera cd probele acumulate sunt
concludente si suficiente, el emite o ordonanti de
punere sub invinuire a persoanei.

Pentru intocmirea raportului ofiterului de
urmairire penald nu este impusa aceastd conditie
(art. 280 alin. (1) CPP). In general, nu conside-
ram rational de a pune accent in acest context,
fird o motivare de principiu, numai pe una din
conditiile de admisibilitate a probelor indicate in
art. 95 alin. (1) CPP, in mod separat, adici cel al
concludentei.

Rimane la latitudinea procurorului de a
aprecia prezenta celor doud cerinte cumulati-
ve fatd de probele impuse in art. 281 CPP, pen-
tru a pune sub invinuire o persoand. Daca legea
lamureste care probe sunt concludente in art. 6 pct.
35 CPP, atunci evaluarea intelesului sintagmei
probe suficiente ramane la discretia procurorului.

yInstitutia limitelor probatoriului este
indisolubil legatd de conceptul de suficientd a
probelor. Intr-un anumit sens, putem spune ca
vorbim despre ,doud parti ale aceleiagi monede”.
Diferenta este, poate, in accente. Daci in concep-
tul limitelor probatoriului, accentul se pune pe
stabilirea obiectivelor (cat de multe dovezi va tre-
bui si colectati pentru a considera stabilit obiectul
probei?), atunci in conceptul de ,suficientd” — pe
evaluarea dovezilor deja colectate (exista destul
de multe?)” [8, p.57].

»Se considerd probe acumulate suficient,
chiar dacd nu sunt constatate toate circumstantele
agravante gi atenuante, care nu sunt semne califi-
cative ale elementelor infractiunii, precum §i ma-
rimea daunei cauzate prin infractiune, daca aces-
tea nu influenteaza calificarea infractiunii. Aceste
date pot fi constatate si dupa punerea sub invinu-
ire” [4,p.433].

Ordonanta de punere sub invinuire trebuie
sd cuprinda:

— data si locul intocmirii;

— numele si prenumele procurorului care a
intocmit-o;

- numele, prenumele, ziua, luna, anul si lo-

port of the investigating officer, when the prose-
cutor in accordance with the provisions of Article
52 paragraph (1) point 9 of the CPC shall reason-
ably withdraw the criminal case from the criminal
investigation officer and take over the criminal
investigation.

If, after examining the report of the crimi-
nal investigation body and the materials of the
case, the prosecutor considers that the accumu-
lated evidence is conclusive and sufficient, he issues
an ordinance of indictment of the person.

This condition is not imposed to the crimi-
nal investigation officer for the preparation of the
report (Article 280 paragraph (1) of the CPC).
In general, we do not consider it rational to em-
phasize in this context, without a motivation in
principle, only on one of the conditions of ad-
missibility of the evidence indicated in Article 95
paragraph (1) of the CPC, only the convincing
one.

It’s up to the prosecutor’s attitude to assess
the presence of the two cumulative requirements
for the evidence imposed in Article 281 of the
CPC, to indict a person. If the law clarifies which
evidence is conclusive in Article 6 point (35) of the
CPC, then the evaluation of the meaning of the
phrase sufficient evidence, remains at the discretion
of the prosecutor.

“The institution of the limits of evidence is
inextricably linked to the concept of sufficiency of
evidence. In a sense, we can say that we are talk-
ing about “two sides of the same coin”. The dif-
terence is, perhaps, in the accents. If in the con-
cept of the limits of evidence, the emphasis is on
setting goals (how much evidence will you have
to collect to consider the object of the evidence
established?), then in the concept of “sufficiency”
— on evaluating the evidence already collected (is
there enough?).” [8, p.57]

“It is considered sufficiently accumulated
evidence, even if not all aggravating and mitigat-
ing circumstances are found, which are not quali-
fying signs of the elements of the crime, if they do
not influence the classification of the crime. These
data can be also ascertained after the indictment.”
(4, p.433]

The indictment ordinance must include:

— date and place of preparation;



cul nasterii persoanei puse sub invinuire, precum
si alte date despre persoana care au importanta
juridica in cauzi;

— formularea invinuirii cu indicarea datei,
locului, mijloacelor si modului de sdvérsire a in-
fractiunii §i consecintele ei, caracterul vinei, mo-
tivelor si semnelor calificative pentru incadrarea
juridicd a faptei, circumstantelor in virtutea caro-
ra infractiunea nu a fost consumata in cazul pre-
gdtirii sau tentativei de infractiune, formelor de
participatie, daci infractiunea a fost savarsita de
un grup de persoane;

— circumstantele care agraveazi rispunderea;

— faptele incriminate §i articolele, alinea-
tele sau literele articolelor din Codul penal (in-
clusiv textul exact al legii penale care corespunde
articolului, alineatului si literei respective);

— care prevad raspunderea pentru aceste
infractiuni, in cazul in care invinuitul este tras la
raspundere pentru sivérsirea mai multor infracti-
uni;

- mentiunea despre punerea persoanei
respective sub invinuire in cauza respectiva con-
form articolului, alineatului si literei articolului
din Codul penal care previd rispundere pentru
infractiunea/ile comisi/e.

Omisiunea de a stabili perioada comiterii
faptei incriminate este criticati atit de CtEDO,
catsi de instantele nationale. Astfel, prima instantd
a refinut corect cd prin derogare de la prevederile art.
281 alin. (2), 296 alin. (2) Cod de procedurd pe-
nald, raportate la dispozitia art. 326 alin. (3) lit.
a) Cod penal, atat ordonanta de punere sub invi-
nuire, cdt si rechizitoriul nu contin informatia pri-
vind perioada in care a avut loc fapta incriminatd
inculpatului, suma estorcatd...[9]. Stabilirea exacta
a timpului cind s-a savarsit infractiunea permite
organelor judiciare si determine alte activititi
desfagurate de faptuitor.

De asemenea, locul si timpul infractiunii
permit a constata daca invinuitul are sau nu alibi.
Curtea noteazd cd instantele judecdtoresti superioa-
re nu au examinat constatarea instantei inferioare
cd G.si celalalt coacuzat au avut un alibi (s.a.) pen-
tru presupusul timp al crimei. Ludnd in consideratie
toate declaratiile de mai sus ale martorilor, instanta
de judecatd a constatat cd in jurul orei 4.30 dimi-
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—-name and surname of the prosecutor
who drafted it;

- name, surname, day, month, year and
place of birth of the accused person, as well as
other data about persons of legal importance in
question;

— formulation of the accusation indicating
date, place, means and manner of committing the
crime and its consequences, the nature of guilt,
reasons and qualifying sings for the legal classi-
fication of the deed, circumstances by virtue of
which the crime was not consumed in prepara-
tion or attempted crime, forms of participation, if
the crime was committed by a group of persons;

— circumstances that aggravate the liability;

— the incriminated facts and the articles,
paragraphs or letters of the articles from the
Criminal Code (including the exact text of the
criminal law corresponding to the article, para-
graph and letter).

— facts which provide for liability for these
offenses, if the accused is held liable for commit-
ting several offenses.

— the statement about bringing the person
in question under indictment in accordance with
the article, paragraph and letter of the article of
the Criminal Code which provide for liability for
the crime (s) committed.

Failure to establish the period for commit-
ting the incriminating act is criticized by both
ECHR and national courts. Thus, the first instance
correctly held that by derogation from the provisions
of Articles 281 paragraph (2), 296 paragraph (2)
of the Criminal Procedure Code, reported to the dis-
position of Article 326 paragraph (3) letter a) of the
Criminal Code, the indictment ordinance and the ac-
cusation act do not contain information on the peri-
od in which the act committed against the defendant
took place, the amount extorted, ...[9] Determining
the exact time when the crime was committed al-
lows the judicial bodies to determine other activi-
ties carried out by the perpetrator.

Also, the place and time of the crime al-
low ascertaining whether or not the accused has
an alibi. The Court notes that higher courts did not
examine the lower court’s finding that G. and other
co-accused had an alibi for the alleged time of the
crime. Taking into account all the above statements
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neata, ora la care potrivit acuzdrii a avut loc omorul,
banuitii se aflau in casa pdrintilor fratilor C. si cd ei
nu puteau fi in padure pentru a comite crima, dupd
cum se pretindea [10, paragr.42, 112].

Curtea a notat, Cum a fost si in speta Gradi-
nar c. Moldovei, § 117, in prezenta cauzd instantele
nationale au omis sd ia in consideratie alibi (s.a.) al
reclamantului pentru noaptea cand omorul victimei
M. ar fi avut loc, desi acest alibi (s.a.) a fost acceptat
de doud instante in prima rundd a procedurilor. Nu
existd nici o explicatie pentru aceastd omisiune, care
se referd la unul din cele mai concludente argumente
prezentate de apdrare si prin urmare necesita o ana-
lizd corespunzdtoare [11, paragr. 57].

Efectuind o sintezd a cadrului normativ si juris-
prudentei in ordinea de idei relevatd, se apreciaza ca in-
stanta de judecata este valabil sesizata §i, respectiv, este in
drept sa judece cauza cu conditia i ordonanta de pune-
re sub invinuire si rechizitoriul sunt intocmite in confor-
mitate cu prevederile legii. Astfel, faptele imputate incul-
patilor sunt insuficient descrise, sunt imprecise si nu sunt
circumstantiate ca mod de operare, ori prin loc si timp.
Actiunile care ar fi trebuit sa stea la baza invinuirii nu sunt
determinate cu suficientd precizie printr-o modalitate
clara si concreta de savérsire a faptelor infractionale si o
fixare riguroasa a coordonatelor spatio-temporale [ 12].

Stabilirea nu numai a datei calendaristice,
dar si a orei este foarte importanta pentru unele
cazuri concrete. Curtea mentioneazd cd medicul-
legist 1.C. a facut parte din prima comisie de experti
medici legisti, care dupd ce au examinat cadavrul
victimei, au ajuns la o concluzie cu privire la posibila
ord (s.a.) la care i-a fost cauzatd leziunea fatald. Cu
doi ani mai tdrziu, din motive bine-cunoscute doar
pentru el, medical legist 1.C. s-a infatisat la Curtea
de Apel si a exprimat o opinie care a atras dupd sine
un alt efect asupra acuzdrii celor trei colaboratori de
politie [13].

Constatarea timpului savarsirii infracti-
unii permite a o incadra corect atunci cand el
este semn esential al unei componente concrete
sau semn circumstantial. Curtea Constitutionala
retine ca timpul savérsirii faptei este un element
inerent al componentei infractiunii, care urmea-
za a fi indicat cu precizie, in conformitate cu pre-
vederile art. 9 din Codul penal, potrivit ciruia
timpul savarsirii faptei se considera timpul cand

of the witnesses, the court found that around 4.30 in
the morning, the time when the murder took place
according to the accusation, the suspects were in the
house of the parents of the C. brothers and that they
could not be in the forest to commit the crime, as al-
leged. [10, par.42, 112]

The court noted, As the case of Gradinar
v. Moldova § 117, in the present case the domestic
courts failed to take into account the plaintiff’s alibi
for the night when the murder of the victim M. al-
legedly took place, although this alibi was accepted
by two courts in the first round of proceedings. There
is no explanation for this omission, which refers to
one of the most conclusive arguments presented by
the defense and therefore requires a proper analysis.
[11, par. 57]

Making a synthesis of the normative frame-
work and jurisprudence in the revealed order of
ideas, it is appreciated that the court is validly noti-
fied and, respectively, is entitled to judge the case pro-
vided that the indictment ordinance and accusation
act are drawn up in accordance with the law. Thus,
the fact imputed to the defendants are insufficiently
described, are imprecise and are not circumstantial
as a mode of operation, or by place and time. The
actions that should have been the basis of the accusa-
tion are not determined with sufficient precision by
a clear and concrete way of committing the criminal
acts and a rigorous fixation of the spatial-temporal
coordinates. [12]

Setting not only of the calendar data, but
also the time is very important for some concrete
cases. The Court notes that medical examiner 1.C.
was part of the first commission of forensic experts,
who after examining the victim’s body, came to a
conclusion about the possible time at which the fatal
injury was caused. Two years later, for reasons well
known only to him, medical examiner 1.C. appeared
before the Court of Appeal and expressed an opin-
ion that led to another effect on the indictment of the
three police officers. [13]

Establishment of the time of the crime al-
lows framing it correctly when it is an essential
sign of a concrete component or circumstantial
sign. The Constitutional Court holds that the
time of committing the deed is an inherent ele-
ment of the composition of the crime, which is
to be indicated precisely, in accordance with the



a fost savarsitd actiunea (inactiunea) prejudicia-
bil3, indiferent de timpul survenirii urmarilor [ 14,
pct. 86].

Incadrarea juridica a faptei joaci un rol cru-
cial in cadrul procesului penal ... or, in acord cu te-
meiul legal al acuzatiilor ce i se aduc unei persoane,
se poate organiza o apdrare eficientd fundamentatd
pe contestarea faptelor incriminate cu titlu de acuza-
tie, constituind o conditie esentiald a echitdtii proce-
durii garantate de art. 6 CEDO [15].

..CtEDO in cauza Adrian Constantin c. Ro-
mdniei a statuat cd art. 6 § 3 lit. a) din Conventie
exprimd necesitatea acorddrii unei atentii deosebite
notificdrii ,acuzatiei” aduse persoanei si ii recunoas-
te acuzatului dreptul de a fi informat nu doar cu pri-
vire la cauza acuzatiei, adicd la faptele materiale de
care este acuzat si pe care se bazeazd acuzatia, dar
si despre incadrarea juridicd a faptelor, si aceasta in
mod detaliat [15].

Inaintarea acuzirii. Art. 6 paragraful 3 lit.
a) din Conventia pentru Apirarea Drepturilor
Omului §i a Libertatilor Fundamentale reglemen-
teaza dreptul ,acuzatului” de a fi informat cu pri-
vire la natura si cauzele ,acuzatiei” ce i se aduce.
Art. 6 paragr. 3 lit. a) CEDO recunoagte acuzatu-
lui nu numai dreptul de a fi informat cu privire la
ycauza” acuzatiei, adica faptele materiale de care
este acuzat si pe care se bazeazd acuzatia, dar si
privitor la ,natura” acuzatiei, adicd incadrarea ju-
ridica a faptelor in cauzi; in ambele situatii infor-
marea trebuie si fie detaliati [16].

Asadar, dreptul unei persoane de a-si pre-
giti apararea in mod efectiv se afld intr-o legiturd
indisolubili cu dreptul de a fi informat atat despre
faptele imputate, cét si despre incadrarea juridica
a acestora.

In materie penald, o informare precisd si com-
pletd cu privire la acuzatiile aduse unei persoane si, in
consecintd, cu privire la incadrarea juridicd a acestora
pe care instanta o poate refine impotriva sa reprezintd
o conditie esentiald a unui proces echitabil. Existd o
legaturd intre literele a) si b) de la articolul 6 § 3 din
Conventia Europeand: dreptul de a fi informat cu pri-
vire la natura si cauza acuzatiei trebuie analizat prin
prisma dreptului acuzatului de a-si pregdti apdrarea
(a se vedea Drassich c. Italiei [nr. 2], 22 februarie
2018, § 655i § 66) [17, pct.23,24].
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provisions of the Article 9 of the Criminal Code,
according to which the time of committing the
deed is considered the time when the prejudicial
action (inaction) was committed, regardless of
the time of the consequences. [ 14, point 86]

The legal framework of the deed plays a
crucial role in the criminal process... or, in accor-
dance with the legal basis of the accusations brought
against the person, an effective fundamental defense
can be organized on the contestation of the incrimi-
nated facts by way of accusation, constituting an
essential condition of the fairness of the procedure
guaranteed by Article 6 ECHR. [15]

....ECHR in the case of Adrian Constantin
v. Romania ruled that Article 6 § 3 letter a) of the
Convention expresses the need to pay special atten-
tion to the notification of the “accusation” brought
against the person and recognizes the right of the
accused to be informed not only on the cause of the
accusation, in other words, on the material facts of
which he is accused and on which the accusation is
based, but also to the legal classification of the facts,
in detail. [15]

Accusation submission. Article 6 para-
graph 3 letter a) of the Convention for the Pro-
tection of Human Rights and Fundamental Free-
doms regulates the right of the “accused” to be
informed of the nature and causes of the “accusa-
tion” brought against him. Article 6 paragraph 3
letter a) of ECHR recognizes not only the right of
the defendant to be informed about the “cause” of
the accusation, in other words, the material facts
of which he is accused and on which the accusa-
tion is based, but also about the “nature”, the le-
gal classification of the facts in question; in both
cases the information must be detailed. [16]

Therefore, the right of a person to prepare
his defense effectively is inextricably linked to the
right to be informed both of the alleged facts and
of their legal classification.

In criminal matters, accurate and complete
information on the charges brought against a person
and, consequently, on their legal classification which
the court may retain against him is an essential con-
dition of a fair trial. There is a link between letters a)
and b) of the Article 6 § 3 of the European Conven-
tion: the right to be informed of the nature and cause
of the charge must be examined in the light of the
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Textul conventional nu impune nicio for-
ma particulara in ceea ce priveste maniera in care
acuzatul trebuie informat cu privire la natura si ca-
uza acuzatiei aduse impotriva lui [18]. Obligatia
de informare a acuzatului sa priveasca intreaga
acuzatie [19, paragr. 65], inclusiv modificirile
ulterioare aduse acuzatiei, acuzatul trebuind si
dispuni de timpul si facilititile necesare pentru a
actiona si a-si organiza apararea pe baza tuturor
informatiilor primite [19, paragr. 61] si informa-
rea sa fie detaliatd pentru ca acuzatul si dispuna
de elemente suficiente pentru a intelege deplin
toate acuzatiile formulate impotriva lui pentru a
pregiti in mod corespunzator apararea (19, para-
gr.60].

CSJ a criticat Decizia Curtii de Apel, de-
oarece constatdnd starea de fapt, a fost preluatd
invinuirea adusd lui Gheras Corneliu fard indicarea
dacd aceasta corespunde prevederilor art. 281 alin.
(2) Cod de procedurd penald, adici dacd ea este cla-
rd, concretd si nu dd loc de interpretdri prin frazele
de ordin general pe care le contine, si anume ,intru
adoptarea unei hotdrdri favorabile pe marginea ca-
uzei penale din gestiune”, fdrd specificarea actiunilor
pe care trebuia sau le-a intreprins faptuitorul pri-
mind bani de la denuntdator [20].

Inaintarea acuzirii consti in aducerea la
cunostintd a persoanei invinuite asistate de apara-
torul siu a continutului ordonantei de punere sub
invinuire. Inaintarea acuzirii invinuitului se face
de catre procuror in prezenta aparitorului in cel
mult 48 de ore din momentul emiterii ordonan-
tei de punere sub invinuire, dar nu mai tarziu de
ziua in care invinuitul s-a prezentat sau a fost adus
in mod silit. ,Termenul de 48 de ore este unul
limitativ” [6, p.656]. Intr-o interpretare extensiv
favorabili, acest termen de 48 de ore trebuie si fie
respectat si pentru cazurile de retinere in confor-
mitate cu prevederile art. 169 si 170 CPP.

Aducerea silita trebuie si fie anticipati de
citarea legald. CtEDO a constatat incilcarea art.
5 CEDO, in conditiile in care Ministerul Public
nu si-a indeplinit obligatia de a preciza motivele
pentru care emiterea mandatului de aducere era
necesara inainte de legala citare a reclamantului.
CtEDO a mai constatat cd, desi urmarirea penald
a fost inceputd in 2008, reclamantul a fost adus

defendant’s right to prepare his defense (to see Dras-
sich v. Italia [No. 2], February 22, 2018, § 65 and
§ 66). [17, points 23, 24]

The conventional text does not impose
any particular form as to the manner in which
the accused must be informed of the nature and
cause of the charge brought against him. [18]
The obligation to inform the accused to look at
the whole accusation [19, par. 65], including sub-
sequent amendments to the prosecution, the ac-
cused must have the time and facilities necessary
to act and organize his defense on the basis of all
information received [ 19, par. 61] and the infor-
mation should be detailed so that the accused has
sufficient evidence to fully understand all the al-
legations made against him in order to properly
prepare the defense. [19, par. 60]

The SCJ criticized the decision of the
Court of Appeal, because ascertaining the real
situation, the accusation brought against Gheras
Corneliu was taken over without indicating whether
it corresponds to the provisions of Article 281 para-
graph (2) of the Criminal Procedure Code, in other
words, it is clear, concrete and does not give rise to
interpretations by the general phrases it contains,
and namely “for the adoption of a favorable decision
on the criminal case under administration”, without
specifying the actions which the perpetrator had to
take or took, receiving money from the whistleblower.
[20]

The indictment consists in informing the
accused person assisted by his defense counsel on
the content of the indictment ordinance. The ac-
cusation submission shall be filed by the prosecu-
tor in the presence of the defense counsel within
48 hours from the issuance of the indictment or-
dinance, but not later than the day on which the
accused appeared or was forcibly brought. “The
48-hour term is a limiting one.” [6, p.656]. In an
extensively favorable interpretation, this term of
48 hours must be observed also for the cases of
detention in accordance with the provisions of
the Articles 169 and 170 of the CPC.

The forced bringing must be anticipated
by the legal citation. The ECHR found a violation
of Article S of the ECHR, in the conditions in
which the Public Ministry did not fulfill its obliga-
tion to specify the reasons why the issuance of the



pe 09.03.2010 sub puterea mandatului de aduce-
re, fird a fi citat anterior, desi, cu alte ocazii, re-
clamantul si-a respectat obligatia de a se prezenta
in fata organelor judiciare pentru a fi audiat [21,
paragr.94-96] .

,Punerea in vedere (comunicarea) a invi-
nuirii are doud acceptiuni: una restransa si alta
mai largd, generald” [22, p.36].

HIn acceptiunea restransa, comunicarea in-
vinuirii este actul procesual care se indeplineste
dupi ce o persoani este pusa sub invinuire §i con-
std in aceea ca organul de urmdrire penala comu-
nici invinuitului fondul invinuirii, adici ii aduce
la cunostinta faptele prevazute de legea penald
care i se imputi” [22, p.36].

,In sens larg, punerea in vedere a invinuirii
poate fiactul de punere sub invinuire §i de punere
in vedere a acesteia care, desi sunt diferite si nu
coincid in timp, pot fi inserate in acelasi act. Dar,
desi punerea in vedere a invinuirii este un act dife-
rit de cel anterior — al punerii sub invinuire, aceas-
ta comunicare constituie principalul continut al
punerii sub invinuire” [22, p.36].

Chemarea unei persoane in fata procuroru-
lui se face prin citatie scrisa. Citarea se poate face
si prin nota telefonica sau prin mijloace electro-
nice. Citarea poate fi si prin intermediul postei
electronice sau prin orice alt sistem de mesagerie
electronica in cazul in care procurorul dispune de
mijloacele tehnice necesare pentru a dovedi ca
citatia a fost primita. In unele cazuri citarea invi-
nuitului poate fi efectuatd personal de ofiterul de
urmdrire penald sau de citre agentul imputernicit
cu inmanarea citatiei.

La prezentarea persoanei fati de care s-a
emis ordonanta de punere sub invinuire, procu-
rorul va verifica identitatea invinuitului, precum si
imputernicirile celorlalti participanti, daci acestia
anterior nu au participat la alte actiuni realizate
de procuror. Este adusi la cunostintd ordonanta
de punere sub invinuire i explicat continutul in-
crimindrii ce se aduce. Dupa inaintarea acuzarii,
procurorul ii va explica invinuitului drepturile si
obligatiile acestuia prevazute in art. 66 si art. 277
CPP. Invinuitul trebuie si primeasci o copie a or-
donantei de punere sub invinuire §i informatia in
scris privind drepturile i obligatiile lui. Aceste ac-
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arrest warrant was necessary before the legal sum-
mons of the plaintiff. The ECHR also found that,
although the prosecution had begun in 2008, the
applicant had been brought under the arrest war-
rant on 09.03.2010, without being summoned
before, although on other occasions the applicant
had complied with his obligation to present be-
fore the courts for a hearing. [21, par.94-96]

“Information (consideration) of the ac-
cusation has two meanings: one restricted and
another broader, general.” [22, p.36]

“In the narrow sense, communication of
the accusation is the procedural act that is ful-
filled after a person is put under accusation and
consists in the fact that the criminal investigation
body communicates to the accused the merits of
the accusation, in other words, informs him on
the facts provided by the criminal law.” [22, p.36]

“In a broader sense, imputation may be
the act of notification and its prosecution which,
although are different and not coinciding in time,
may be inserted in the same act. But, although the
notification is a different act than the previous
one — the indictment, this communication is the
main content of the indictment. ” [22, p.36]

The summoning of a person before the
prosecutor is made by written summons. The
summons can also be made by telephone note or
by electronic means. The summons may also be
made by e-mail or by any other electronic mes-
saging system if the prosecutor has the necessary
technical means to prove that the summons have
been received. In some cases, the summons of the
accused may be made personally by the criminal
investigation officer or by the agent empowered
to issue the summons.

Upon presentation of the person against
whom an indictment ordinance has been issued,
the prosecutor will verify the identity of the ac-
cused, as well as the powers of the other partici-
pants, if they have not previously participated in
other actions performed by the prosecutor. The
indictment ordinance is brought to light and the
content of the incrimination that is brought is
explained. After submitting the accusation, the
prosecutor will explain to the accused his rights
and obligations provided in Articles 66 and 277
of the CPC. The accused must receive a copy of
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tiuni, de asemenea, se consemneaza in ordonanta
de punere sub invinuire.

Se termina acest act cu semnarea ordonan-
tei de citre invinuit, aparator si alte persoane care
participa la aceastd actiune. Semnaiturile se aplica
pe ordonanta de punere sub invinuire, indicindu-
se data i ora.

,Refuzul invinuitului de a semna trebuie
evitat prin explicarea faptului ci semnitura sa este
aplicatd nu in vederea recunoasterii invinuirii, ci
pentru confirmarea actului de inaintare a acuzarii.

Daci invinuitul refuzi totusi si semneze,
in ordonantd este ficuti o mentiune in aceas-
td privintd” [23, p.111]. ,Apiritorul semneazi
ordonanta indiferent de pozitia invinuitului, in-
clusiv in cazul refuzului” [6, p.656].

Cand invinuitul este minor, in afara de api-
rator, trebuie si asiste in mod obligatoriu pedago-
gul sau psihologul la inaintarea acuzarii.

Dupa inaintarea acuzdrii, invinuitul se au-
diazi imediat in prezenta aparitorului. Invinuitul
este audiat in aceeasi zi in conditiile prevazute in
art.104 CPP.

Specificul declaratiilor invinuitului rezulta
din doud aspecte antagoniste:

— invinuitul este persoana care ar putea cu-
noaste cel mai veridic imprejurarile cauzei i deci
ar dispune in unele cazuri de un spectru mai larg
de informatii decat alti participanti in proces;

— este cel mai interesat subiect de rezulta-
tul final al procesului penal si adesea nu urmireste
dezviluirea adevarului.

Traditional, declaratiile invinuitului se di-
vizeaza in doud grupe:

1) de recunoastere a vinovdtiei. In confor-
mitate cu prevederile art. 103 alin. (2) CPP, re-
cunoasterea vinovatiei de catre persoana invinu-
itd de savarsirea infractiunii poate fi pusa in baza
invinuirii doar in masura in care este confirmata
de fapte si circumstante ce rezulti din ansamblul
probelor existente in cauzi. Articolul 76 alin. (1)
lit. g) si h) din Codul penal al RM prevede ci ci-
inta sincera si contribuirea activi la descoperirea
infractiunii se consider circumstante atenuante,
care se exprimi in relevarea de citre invinuit a in-
formatiei veridice de care dispune;

2) de negare a vinovatiei. Aceste declaratii la

the indictment and written information on his
rights and obligations. These actions are also re-
corded in the indictment.

This act ends with the signing of the or-
dinance by the accused, the defense counsel and
other persons participating in this action. The sig-
natures are applied on the indictment ordinance,
indicating the date and time.

“The refusal of the accused to sign must be
avoided by explaining that his signature is applied
not in order to recognize the accusation, but to
confirm the act of filling the accusation.

If, however, the accused refuses to sign, a
mention is made in the ordinance in this regard.”
[23, p.111] “The defense counsel signs the ordi-
nance regardless of the position of the accused,
including in case of refusal.” [6, p.656]

When the accused is a minor, in addition to
the defense counsel, the pedagogue or psycholo-
gist must be required to be present during accusa-
tion submission.

After the accusation submission, the ac-
cused is immediately heard in the presence of
the defense counsel. The accused is heard on the
same day under the conditions provided in Ar-
ticle 104 of the CPC.

The specificity of the statements of the ac-
cused results from two antagonistic aspects:

—the accused is the person who could
know the most truthful circumstances of the case
and, therefore, would have in some cases a wider
range of information than other participants in
the process;

— he is the most interested subject in the fi-
nal result of the criminal trial and often does not
seek to reveal the truth.

Traditionally, the statements of the ac-
cused are divided into two groups:

1) admission of guilt. In accordance with
Article 103 paragraph (2) of the CPC, the admis-
sion of guilt by the person accused of committing
a crime can be based on the accusation only in-
sofar as it is confirmed by the facts and circum-
stances resulting from all the existing evidence
in question. Article 76 paragraph (1) letters “g”
and “h” of the Criminal Code of the Republic of
Moldova stipulates that sincere repentance and
active contribution to the discovery of the crime



fel trebuie controlate in contextul celorlalte probe
din dosar. Orice dubii sunt in favoarea invinuitu-
lui. Invinuitul nu poate fi fortat sa mirturiseasci
impotriva sa sau impotriva rudelor sale apropiate
ori sd-si recunoasci vinovitia si nu poate fi tras
la raspundere pentru refuzul de a face astfel de
declaratii. Datele comunicate de invinuit nu pot
servi ca probe daci ele se bazeazi pe informatii
a caror sursd nu este cunoscutd. Daci declaratiile
invinuitului sunt bazate pe spusele altor persoane,
este necesar ca i aceste persoane si fie audiate.

Persoana care efectueaza urmdrirea penal3,
inainte de a-l audia pe invinuit, il intreabd numele,
prenumele, data, luna, anul si locul nagterii, preci-
zeaza cetatenia, studiile, situatia militard, situatia
familiala §i persoanele pe care le intretine, ocupa-
tia, domiciliul si alta informatie necesard pentru
identificarea lui.

Audierea invinuitului de fiecare data se in-
cepe cu intrebarea daci accepta sa faci declaratii
asupra invinuirii care i se incrimineaza. In cazul in
care invinuitul refuzi si facd declaratii, aceasta se
mentioneaza in procesul-verbal al audierii.

Furnizarea declaratiilor de catre invinuit nu
este o obligatie, ci un drept al lui. Pentru refuzul
de a face declaratii sau pentru declaratii falsificate
cu intentie invinuitul nu este tras la raspundere.
Daci invinuitul accepta s facd declaratii, atunci
procurorul il intreaba daca recunoaste invinuirea
inaintata si ii propune sa faca in scris explicatii
asupra acesteia, iar daci invinuitul nu poate scrie
sau refuzi sa scrie personal declaratia, acest fapt
este consemnat in procesul-verbal.

Invinuitul face declaratii in privinta fondu-
lui acuzatiilor ce i se aduc, in privinta imprejurari-
lor cauzei pe care le cunoaste si in privinta probe-
lor adunate deja in dosar.

Nu se permite audierea banuitului, invinui-
tului, inculpatului in stare de oboseald, precum si
in timpul noptii, decat doar la cererea persoanei
audiate in cazurile ce nu suferd amanare, care vor
fi motivate in procesul-verbal al audierii.

Audierea invinuitului nu poate incepe cu
citirea sau reamintirea declaratiilor pe care aces-
tale-a depus anterior. CtEDO critica prezentarea
ilegald inainte de audiere a declaratiilor altei per-
soane pentru a corobora probele in acuzare [10,
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are considered mitigating circumstances, which
are expressed in the revelation by the accused of
the truthful information available to him;

2) denial of guilt. These statements must
also be checked in the context of the other evi-
dence in the file. Any doubts are in the favor of
the accused. The accused may not be compelled
to testify against himself or his close relatives or to
plead guilty and shall not be held liable for refus-
ing to make such statements. The data commu-
nicated by the accused cannot serve as evidence
if they are based on information whose source is
not known. If the statements of the accused are
based on the statements of other persons, these
people also need to be heard.

The person conducting the criminal in-
vestigation, before hearing the accused, asks his
name, surname, date, month, year and place of
birth, specifies citizenship, education, military
status, family status and dependants, occupation,
domicile and other information needed to iden-
tify him.

The hearing of the accused each time be-
gins with the question of whether he agrees to
make statements on the charge against him. If the
accused refuses to make statements, this shall be
mentioned in the minutes of the hearing.

Providing the statements by the accused is
not an obligation, but a right. The accused is not
held liable for refusing to make statements or for
intentionally falsifying statements. If the accused
agrees to make statements, then the prosecutor
asks him if he admits the accusation and proposes
to make written explanations about it, and if the
accused cannot write or refuses to write the state-
ment in person, this fact is recorded in the minutes.

The accused makes statements regarding
the merits of the accusation brought against him,
regarding the circumstances of the case he knows
and regarding the evidence already gathered in
the file.

It is not allowed to hear the suspect, the ac-
cused, the defendant in a stage of fatigue, as well
as during the night, only at the request of the per-
son heard in cases that do not suffer delay, which
will be motivated in the minutes of the hearing.

The hearing of the accused cannot begin
with the reading or recollection of the statements
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paragr.28, 111].

Invinuitul, inculpatul nu poate prezenta
sau citi o declaratie scrisi mai inainte, insd poa-
te utiliza notele sale asupra amanuntelor greu de
memorizat.

CtEDO a calificat drept tratamente inuma-
ne si degradante utilizarea pe parcursul efectuarii
cercetdrii penale a unor tehnici de dezorientare
sau de privare senzorial aplicate persoanelor su-
puse la interogatoriu prin utilizarea uneia dintre
urmitoarele cinci tehnici de interogare: acoperi-
rea capetelor persoanelor interogate, expunerea
lor la un zgomot continuu si puternic, privarea
de posibilitatea de a dormi inainte de interoga-
toriu, limitarea alimentatiei, obligarea celor inte-
rogati sa raména in picioare, la zid, intr-o postura
penibild, timp de mai multe ore. S-a mai retinut
ca aceste mijloace de interogatoriu au fost folo-
site cumulativ in scopul obtinerii de marturisiri,
al denuntarii altor persoane sau pentru obtinerea
de informatii si au cauzat suferinte fizice si morale
puternice, au antrenat tulburari psihice acute in
cursul interogatoriului, crednd victimelor senti-
mente de teamd, angoasd, inferioritate, in scopul
de ale infringe rezistenta fizici sau morala [24].

Declaratiile banuitului, invinuitului se con-
semneaza in procesul-verbal al audierii, intocmit
in conformitate cu prevederile art. 260 si 261
CPP.

Dupi terminarea audierii invinuitul sem-
neaza fiecare pagina a procesului-verbal de audie-
re si in intregime tot procesul-verbal, mentionand
ca: ,declaratiile sunt scrise de mine personal” sau
ymi-a fost citit procesul-verbal si cele expuse co-
respund declaratiilor ficute, careva obiectii si de-
mersuri nu am” urménd si fie semnat de procu-
ror, invinuit, aparator si de reprezentant, pedagog
sau psiholog in functie de caz.

Este important ca procesul-verbal de au-
diere sa fie semnat la data consemnirii in el a
declaratiilor si nu ulterior. Reclamantul a sustinut
precum cd el a fost condamnat in principal bazdn-
du-se pe declaratiile autodenuntdtoare facute sub
presiunea relelor tratamente la 04 5i 05.06. 1997. El
nu a semnat aceste declaratii, astfel exprimdndu-si
refuzul cu cele ce i s-a impus sd mdrturiseascd la inte-
rogatoriu. Nici un proces-verbal nu a fost completat

he has previously submitted. ECHR criticizes il-
legal before hearing of another person’s state-
ments to corroborate evidence in prosecution.
(10, par.28, 111]

The accused may not present or read a writ-
ten statement beforehand, but may use his notes
on details that are difficult to memorize.

The ECHR has described as inhuman and
degrading treatment the use of disorientation
or sensory deprivation techniques applied to
persons interrogated during the criminal inves-
tigation by using one of the following five inter-
rogation techniques: covering the heads of the
interrogated persons, their exposure to a continu-
ous and loud noise, deprivation of the opportu-
nity to sleep before interrogation, dietary limita-
tion, forcing the respondents to stand, near the
wall, in an awkward position for several hours.
It was also noted that these means of interroga-
tion were used cumulatively in order to obtain
confessions, to denounce others or to obtain in-
formation and caused severe physical and moral
suffering, caused acute mental disorders during
interrogation, creating feelings of fear in victims,
anxiety, inferiority, in order to defeat their physi-
cal or moral resistance. [24]

The statements of the suspect, the ac-
cused are recorded in the minutes of the hearing,
drawn up in accordance with the provisions of Ar-
ticles 260 and 261 of the CPC.

At the end of the hearing, the accused signs
each page of the hearing report and the entire re-
port, stating that: “the statements are written by
me personally” or “my minutes have been read
and the statements correspond to the statements
made and I have no objections or approaches”,
that should be also signed by the prosecutor, ac-
cused, defender and representative, pedagogue or
psychologist depending on the case.

It is important that the minutes of the hear-
ing should be signed on the date on which the
statements are recorded and not later. The appli-
cant alleged that he had been convicted mainly on
the basis of self-denouncing statements made under
pressure of ill-treatment on 04.06.1997-05.06.1997.
He did not sign these statements, thus expressing his
refusal with what he was forced to confess at the in-
terrogation. No minutes were completed at the time



la momentul actiunilor de urmarire penald si dansul
a fost solicitat ulterior sd semneze procesele-verbale
doar in octombrie 1997. Atunci cdnd el a refuzat, an-
chetatorul D. a specificat cd reclamantul nu a cazut
de acord sd semneze. Acel anchetator a luat cauza sa
in procedurd dupd interogdrile din 04 5i 05.06. 1997
§i prin urmare nu a avut nici competenta de a semna
astfel de procese-verbale. Faptul cd anchetatorul D.
a semnat procesele-verbale in locul anchetatorului
care initial a procedat la audierea reclamantului,
dovedeste faptul cd acele procese-verbale nu au fost
semnate la 05.06.1997, in contradictie cu cele menti-
onate in procese-verbale [ 11, paragr.43].

Schimbarea si completarea acuzdrii.

De regula, punerea sub invinuire nu este succeda-
ta totdeauna cu terminarea urmaririi penale, fiind
realizate inca un sir de actiuni de urmarire penal3,
care dau posibilitatea de a acumula probe noi ce
ar demonstra savarsirea unei alte infractiuni sau
ca invinuitul nu a comis acele fapte, pentru care
anterior a fost pus sub invinuire. In legiturd cu
acest fapt acuzarea inaintatd ceva mai devreme
trebuie s fie schimbati sau modificata.

In acest sens, Curtea refine cd incadrarea ju-
ridicd a faptei stabilitd prin ordonanta de incepere a
urmdririi penale reprezintd o versiune preliminard a
organului de urmdrire penald, care poate evolua in
timp, in functie de probele administrate. In acelasi
timp, incadrarea juridicd stabilitd prin ordonanta
de punere sub invinuire nu este definitivd, aceasta
putdnd fi schimbatd pdand la elaborarea rechizito-
riului. Astfel, Curtea retine cd incadrarea juridicd
stabilitd prin ordonanta de incepere a urmdririi pe-
nale nu poate constitui un impediment pentru ina-
intarea unei noi invinuiri in privinfa unei persoane,
dacd noua invinuire are o legdturd intrinsecd cu fap-
ta in legaturd cu care a fost pornitd urmdrirea pena-
li [25, pct.30].

Dac4, in cursul urmiririi penale, apar teme-
iuri pentru schimbarea sau completarea acuzarii
inaintate invinuitului, procurorul este obligat
sd Inainteze invinuitului o noud acuzare sau si o
completeze pe cea anterioara.

Dac4, in cursul urmaririi penale, invinuirea
inaintatd nu s-a confirmat intr-o anumita parte a
ei, procurorul dispune scoaterea persoanei de sub
urmadrirea penald in privinta acestui capit de in-
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of criminal proceedings and he was subsequently
requested to sign the minutes only in October 1997.
When he refused, investigator D. specified that the
applicant had not agreed to sign. That investigator
took his case in the proceedings after interrogations
on 04.06.1997-05.06.1997, and therefore had no
power to sign such minutes. The fact that investiga-
tor D. signed the minutes instead of the investigator
who initially proceeded to hear the applicant, proves
that those minutes were not signed on 05.06.1997,
contrary to those mentioned in the minutes. [11,
par.43]

Changing and completing the charge.
As a rule the indictment is not always succeeded
by the end of the criminal investigation, being
carried out another series of criminal prosecution
actions, which give the possibility to accumulate
new evidence that would prove the commission
of another crime or that the accused did not
commit those facts, for which he was previously
charged. In connection with this, the accusation
made a little earlier must be changed or modified.

In this respect, the Court notes that the legal
classification of the deed established by the order ini-
tiating criminal proceedings is a preliminary version
of the criminal investigation body, which may evolve
over the time. At the same time, the legal framework
established by the indictment ordinance is not final;
it can be changed until the accusation act is drafted.
Thus, the Court notes that the legal framework es-
tablished by the ordinance initiating criminal pro-
ceedings cannot constitute an impediment to the sub-
mission of a new charge against a person if the new
charge is intrinsically related to the act in connection
with which the criminal investigation was initiated.
[25, point 30]

If, during the criminal investigation,
there are grounds for changing or supplement-
ing the accusation made against the accused, the
prosecutor is obliged to submit a new accusation
to the accused or to complete the previous one.

If, during the criminal investigation, the
submitted accusation has not been confirmed in
a certain part of it, the prosecutor shall order the
removal of the person from the criminal investi-
gation regarding this point of the accusation.

In this regard, the Constitutional Court
notes that the legal framework established by the



(

@ Anale stiintifice ale Academiei ,Stefan cel Mare” a MAI al Republicii Moldova )

- Scientific Annals of the Academy “Stefan cel Mare” of MIA

vinuire.

In acest sens, Curtea Constitutional retine
ca incadrarea juridicd stabilitd prin ordonanta de
incepere a urmdririi penale nu poate constitui un
impediment pentru inaintarea unei noi invinuiri
in privinta unei persoane, dacd noua invinuire are
o legdturd intrinsecd cu fapta in legdturd cu care a
fost pornitd urmdrirea penald. In acelasi timp, inca-
drarea juridica stabilitd prin ordonanta de punere
sub invinuire nu este definitivd, aceasta putdnd fi
schimbatd pand la elaborarea rechizitoriului [25,
pct.30].

Concluzii si recomandari. CPP nu preve-
de in mod obligatoriu ca calitatea de invinuit sa fie
anticipata de cea a banuitului.

Daca, dupid examinarea raportului orga-
nului de urmarire penali §i a materialelor cauzei,
procurorul considera cd probele acumulate sunt
concludente si suficiente, el emite o ordonanti de
punere sub invinuire a persoanei. Pentru intoc-
mirea raportului ofiterului de urmirire penald nu
sunt impuse aceste conditii de legislator.

Estimarea daci intr-o cauzi concreta exis-
ta probe suficiente pentru punerea sub invinuire
tine de problema limitelor probatoriului, care in
mod special nu este reglementati in CPP. Daci
obiectul probatoriului cuprinde totalitatea fapte-
lor si circumstantelor ce urmeaza a fi stabilite in
conformitate cu art. 96 CPP, atunci limitele pro-
batoriului raspund la altd intrebare — cat de multe
probe sunt necesare si suficiente pentru a conside-
ra cd obiectul probatoriului este stabilit. Este vor-
ba in acest caz nu numai de cantitatea probelor,
dar si de forta probanti a acestora (de ex., dacd
sunt obtinute din surse primare sau derivate) si
de coroborarea lor. Limitele probatoriului difera
nu numai in functie de specificul cauzei penale,
de persoana care o instrumenteaza, dar §i de etapa
procesului penal. Ne putem convinge de justetea
acestui rationament, comparand fundamentul
probator necesar pentru atribuirea calititii de ba-
nuit cu cel necesar punerii sub invinuire (avind in
vedere definitia acestor subiecti principali din art.
63 CPP si respectiv art. 65 CPP).

In general nu considerim rational de a
pune accent in acest context numai pe una din
conditiile de admisibilitate a probelor indicate

ordinance to initiate the criminal proceedings may
not constitute an impediment to the submission of a
new charge against a person, if the new charge has an
intrinsic connection with the act regarding to which
the criminal investigation was initiated. At the same
time, the legal framework established by the indict-
ment ordinance is not final; it can be changed until
the accusation act is drafted. [2S, point 30]

Conclusions and recommendations:

The Criminal Procedure Code does not
necessarily require that the quality of the accused
should be anticipated by that of the suspect.

If, after examining the report of the crimi-
nal investigation body and the materials of the
case, the prosecutor considers that the accumu-
lated evidence is conclusive and sufficient, he issues
an ordinance of indictment of the person. These
conditions are not imposed by the legislator for
the preparation of the report of the criminal in-
vestigation officer.

The assessment of whether there is suffi-
cient evidence in a particular case to be charged
is related to the issue of the limits of evidence,
which is not specifically regulated in the CPC. If
the object of the evidence includes all the facts
and circumstances to be established in accor-
dance with Article 96 of the CPC, then the limits
of the evidence answer another question — how
much evidence is necessary and sufficient to con-
sider that the object of the evidence is established.
In this case, it is not only the amount of evidence,
but also their probative force (for example: if they
are obtained from primary or derived sources)
and their collaboration. The limits of the evidence
differ not only depending on the specifics of the
criminal case, the person investigating it, but also
the stage of the criminal process. We can be con-
vinced of the correctness of this reasoning, com-
paring the probative basis necessary for attribut-
ing the quality of suspect with the one necessary
for prosecution (considering the definition of
these main subjects from Article 63 of the CPC
and Article 65 of the CPC respectively).

In general, we do not consider it rational to
emphasize in this context, only on one of the con-
ditions of admissibility of the evidence indicated
in the Article 95 paragraph (1) of the CPC, sepa-
rately, that of the conclusion. So we can argue that



in art. 95 alin. (1) CPP, in mod separat, adici cel
al concludentei. Deci putem sustine ca consta-
tarea admisibilitdtii probelor in cumul cu cerinta
suficientei probelor, in calitate de conditii obliga-
torii care ar motiva de principiu ordonanta de pu-
nere sub invinuire, poate justifica in drept procu-
rorul s3 emitd ordonanta de punere sub invinuire.
Prin urmare, se impune la nivel de legislativ, inlo-
cuirea cuvantului concludente cu cuvantul admisi-
bile in dispizitia art.281 alin. (1) CPP.
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the finding of the admissibility of evidence in con-
junction with the requirement of sufficient evidence,
as mandatory conditions that would motivate in
principle the indictment ordinance, can justify in
law, the prosecutor to issue the indictment ordi-
nance. Therefore, it is required at the legislative
level, the replacement of the word conclusive
with the word admissible in the disposition of Ar-
ticle 281 paragraph (1) of the CPC.
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