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CARRYING OUT PROCEDURAL
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Tudor OSOIANU,
PhD, university professor

Dinu OSTAVCIUC,
PhD, associate professor

Efectuarea actiunilor de urmdrire penald ocupd unul
din cele mai importante aspecte la faza de urmdrire pena-
ld, deoarece gratie acestora se formeazd probatoriul intr-o
cauzd penald, contituind astfel procedee probatorii. Altfel
spus, prin efectuarea acestor actiuni se valorifici modalita-
tea legald de obtinere a mijlocului de probd.

Aceste actiuni trebuie sd fie indeplinite in strictd confor-
mitate cu prevederile legale, in caz contrar se risci ca probe-
le administrate sd fie declarate inadmisibile sau nule, ceea
ce poate duce la o activitate ineficace si ilegald a organului
de urmdrire penald.

Potrivit legislatiei procesuale penale a Republicii Mol-
dova existd actiuni procesuale ce pot fi efectuate pind la
inceperea urmdririi penale si actiuni procesuale ce se pot
efectua doar in limitele fazei respective, respectindu-se,
binednteles, unele conditii legale.

Actiunile procesuale efectuate pdand la inceperea urmdri-
rii penale vor fi efectuate la faza de verificare a sesizdrii cu
privire la infractiune. Pdnd la momentul actual existd multe
interpretdri in raport cu actiunile procesuale ce pot fi efectua-
te pand la declansarea urmdririi penale. Totodatd, legislatia
procesuald penald utilizeazd doud notiuni: cea de actiuni
procesuale si cea de actiuni de urmdrire penald. In acest as-
pect cercetarea vizatd va aduce lumind si in aceastd privintd.

Cuvinte cheie: actiuni procesuale, urmdrirea penald,
organ de urmdrire penald, inadmisibilitate, nulitate, sesi-
zare, proces penal, procedee probatorii.

Carrying out the criminal investigation actions occupies
one of the most important aspects at the criminal investiga-
tion phase, because due to them the evidence is formed in
a criminal case, thus constituting the probative procedures.
In other words, by performing these actions, the legal way of
obtaining the means of proof is capitalized.

These actions must be carried out in strict accor-
dance with the legal provisions; otherwise there is a risk that
the evidence administered will be declared inadmissible or
void, which may lead to an ineffective and illegal activity of
the criminal investigation body.

According to the criminal procedural legislation of
the Republic of Moldova, there are procedural actions that
can be performed until the beginning of the criminal inves-
tigation and procedural actions that can be performed only
within the respective phase, respecting, of course, some legal
conditions.

The procedural actions carried out until the begin-
ning of the criminal investigation will be carried out at the
verification phase of the notification regarding the crime.
So far there are many interpretations in relation to the
procedural actions that can be carried out until the initia-
tion of criminal proceedings. At the same time, the criminal
procedural legislation uses two notions: that of procedural
actions and that of criminal prosecution actions. In this re-
spect, the targeted research will shed light on this as well.

Keywords: procedural actions, criminal investigation,
criminal investigation body, inadmissibility, nullity, notifi-

cation, penal trial, probative proceedings.

Introducere. Modalititile legale de
obtinere a mijloacelor de proba sunt pe larg ana-
lizate in literatura de specialitate si practica judi-
ciard. Degi s-ar parea la prima vedere ci nu ar mai
exista loc de analiza si interpretari, totusi exista
mai multe aspecte contradictorii si de interpre-
tate, in special referitor la acele actiuni ce pot fi

Introduction. The legal ways of obtaining
the means of proof are extensively analyzed in the
specialized literature and the judicial practice.
Although it would seem at first sight that there
would be no possibility for analysis and interpre-
tation, there are still several contradictory and
interpretable aspects, especially regarding those



efectuate dupi inregistrarea sesizdrii organului
de urmarire penala si pana la inceperea urmaririi
penale.

Referitor la subiectul in discutie nu ne vom
referim la procedura efectudrii actiunilor de ur-
marire penald, deoarece aceastea tin de partea ge-
nerald a Codului de proceduri penali al Republi-
cii Moldova (in continuare CPP), din care motiv,
ne propunem si ne referim doar la acele actiuni
ce pot fi efectuate pani la inceperea urmiririi pe-
nale, adici la etapa verificirii sesizirii cu privire la
infractiune, §i care, in mod obligatoriu, dupi in-
ceperea urmdririi penale, problemele care apar si
alte deziderate de acest fel.

Metode si materiale aplicate. La elabora-
rea acestui articol a fost folosit materialul teore-
tic, normativ si empiric. De asemenea, cercetarea
respectivului subiect a fost posibila prin aplicarea
mai multor metode de investigare stiintifici spe-
cifice teoriei si doctrinei procesual-penale: meto-
da logicd, metoda analizei comparative, analiza
sistemica etc.

Scopul cercetarii. Examinarea si analiza
cadrului normativintern si a doctrinei privind res-
pectarea legalitatii privind efectuarea actiunilor
procesuale pana la inceperea urmiririi penale si a
celor actiuni ce se pot efectua doar in limita aces-
tei faze procesuale.

Rezultate obtinute si discutii. Este cu-
noscut faptul ca, organul de urmarire penald, in
dependentd de cauza penala care o gestioneaza,
efectueazd un sir de actiuni de urmdrire penalj,
specific pentru fiecare caz aparte, pentru ca intr-
un final sa fie adoptatd o decizie legald pe orice
caz. Astfel, potrivit art. 279, alin. (1) CPP, actiu-
nile procesuale se efectueazd in strictd conformitate
cu prevederile Codului de procedurd penald si numai
dupd inregistrarea sesizdrii cu privire la infractiune.
Actiunile de urmdrire penald pentru efectuarea cd-
rora este necesard autorizarea judecdtorului de in-
structie, precum si mdsurile procesuale de constran-
gere sdnt pasibile de realizare doar dupd pornirea
urmdririi penale, dacd legea nu prevede altfel.

Din norma respectivi distingem urmatoa-
rele cerinte:

1) Actiunile procesuale trebuie efectua-
te in stricta conformitate cu prevederile legii

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

actions that can be performed after the registra-
tion of the criminal investigation body and until
the prosecution beginning.

Regarding the subject in question, we will
not refer to the procedure of carrying out criminal
prosecution actions, because they belong to the
general part of the Code of Criminal Procedure
of the Republic of Moldova (hereinafter CCP),
for which reason, we intend to refer only to those
actions that can be carried out until the begin-
ning of the criminal investigation, i.e. at the stage
of verifying the notification regarding the crime,
which compulsory occur after the beginning of
the criminal investigation, the problems that arise
and other similar considerations.

Methods and materials applied. Theoret-
ical, normative and empirical material was used in
the elaboration of this article. Also, the research
of the respective subject was possible by applying
several methods of scientific investigation specific
to the theory and doctrine of criminal procedure:
logical method, comparative analysis method,
systemic analysis, etc.

The purpose of the research. Examina-
tion and analysis of the internal normative frame-
work and of the doctrine regarding the obser-
vance of the legality regarding the performance of
the procedural actions until the beginning of the
criminal investigation and of the actions that can
be performed only within the limit of this proce-
dural phase.

Results obtained and discussions. It is
known that the criminal investigation body, de-
pending on the criminal case that manages it, car-
ries out a series of criminal investigation actions,
specific to each individual case, so that in the end
a legal decision is adopted on any case. Thus, ac-
cording to art. 279, paragraph (1) of the Code of
Criminal Procedure, procedural actions are carried
out in strict accordance with the provisions of the Code
of Criminal Procedure and only after the registration
of the notification regarding the crime. The criminal
investigation actions for the performance of which the
authorization of the investigating judge is necessary,
as well as the procedural coercive measures are liable
to be carried out only after the initiation of the crimi-
nal investigation, unless the law provides otherwise.

We distinguish the following requirements
from that rule:

1) Procedural actions must be carried
out in strict accordance with the provisions of
the criminal procedural law. This requirement is

e
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procesual penale. Aceasti cerintd se impune, de-
oarece, in cazul contrar, actiunea poate si fie de-
claratd nuli in ordinea art. 251 CPP (de exemplu,
s-a comis o incdlcare a normelor procesuale penale ce
nu poate fi inldturatd decdt prin anularea acelui act)
sau poate fi declaratd inadmisibila in ordinea art.
94 CPP (de exemplu, datele au fost obtinute cu in-
calcdri esentiale de cdtre organul de urmdrire penald
a dispozitiilor Codului de procedurd penali).

Totodati, este de mentionat faptul ca acest
criteriu impune inadmisibilitatea probelor indife-
rent de greutatea i puterea acestora, in cazul in
care au fost obtinute ilegal, adica cu incalcarea
prevederilor legii procesual penale. Curtea Eu-
ropeand a Drepturilor Omului a reamintit ci ad-
misibilitatea probelor constituie in primul rdnd o
chestiune reglementata de dreptul intern i, ca re-
gula generala, cade in competenta instantelor na-
tionale sd se pronunte asupra probelor pe care le
administreaza. Totusi, este imperativ de a decide
daci probele au fost admise in mod corect si daca
intreaga procedurs, incluzand modul in care pro-
ba a fost obtinut, este echitabild. Nerespectarea
dispozitiilor de drept intern constituie o incélcare
grava a dreptului la un proces echitabil, garantat
de art. 6 § 1 CtEDO (a se vedea cauzele CtEDO
Teixeira de Castro vs Portugalia’, §34 si Barberd,
Messegue si Jabardo vs Spania®, §68).

2) Actiunile procesuale se vor efectua
doar dupa inregistrarea sesizarii cu privire la
infractiune. Acest aspect este unul foarte impor-
tant. Or, procesul penal trebuie sa obtina o nuanta
materializatd, adicd s capete o forma material3,
transpusa in viata. Este logic faptul respectiv, de-
oarece nu putem investiga, cerceta sau administra
probe intr-o forma iluzionistd, nepalpabila, virtu-
ala. Cu alte cuvinte, criteriul dat stabileste o ordi-
ne procesuala obligatorie de efectuare a actiunilor
procesuale. In caz contrar, aceste actiuni nu vor fi
valabile si vor fi nule sau inadmisibile din moti-

! https://www.hr-dp.org/files/2013/09/10/CASE_OF_
TEIXEIRA_DE_CASTRO_v. PORTUGAL .pdf (vizi-
tatila 19.02.2021).

* https://cambodia.ohchr.org/sites/default/files/echrso-
urce/Barber%c3%a0,%20Messgu9%c3%a9%20&%20]abar-
d0%20v.%20Spain%20%5b6%20Dec%201988%5d%20
9%SbEN%Sd.pdf (vizitati la 19.02.2021).

imposed, because, otherwise, the action may be de-
clared null and void in the order of art. 251 of the
Code of Criminal Procedure (for example, a viola-
tion of the criminal procedural norms has been commit-
ted which can only be removed by annulling that act)
or may be declared inadmissible in the order of art.
94 of the Code of Criminal Procedure (for example,
the data were obtained with essential violations by the
criminal investigation body of the provisions of the Code
of Criminal Procedure).

At the same time, it should be noted that this
criterion imposes the inadmissibility of evidence
regardless of their weight and strength, if they were
obtained illegally, i.e. in violation of the provisions of
the criminal procedure law. The European Court of
Human Rights has recalled that the admissibility of
evidence is primarily a matter governed by domestic
law and, as a general rule, it is for the national courts
to rule on the evidence they administer. However,
it is imperative to decide whether the evidence was
admitted correctly and whether the entire proce-
dure, including the way of evidence obtaining, is fair.
Failure to comply with the provisions of national
law constitutes a serious breach of the right to a fair
trial, guaranteed by art. 6 § 1 of the ECHR (to see
the ECHR cases Teixeira de Castro v Portugal ', §34
and Barberd, Messegue and Jabardo vs Spain?, §68).

2) The procedural actions will be carried
out only after the registration of the notifica-
tion regarding the crime. This is a very important
aspect. Or, the criminal process must obtain a ma-
terialized nuance, i.e. to acquire a material form,
transposed into life. That is logical, because we can-
not investigate, research or administer evidence in
an illusionist, impalpable, virtual form. In other
words, the given criterion establishes a mandatory
procedural order for carrying out the procedural
actions. Otherwise, these actions will not be valid
and will be null or inadmissible due to non-compli-
ance with the procedure and will be considered as
actions performed outside the criminal process or,
in other words, extra-procedural.

According to art. 1 paragraph (1) of the
Criminal Procedure Code, ... The criminal trial is

'https://www.hr-dp.org/files/2013/09/10/CASE_OF_
TEIXEIRA_DE_CASTRO_v. PORTUGAL .pdf (vis-
ited on 19.02.2021).

*https://cambodia.ohchr.org/sites/default/files/
echrsource/Barber%c3%a0,%20Messgu%c3%a9%20
&%20Jabardo%20v.%20Spain%20%5b6%20Dec%20
1988%5d%20%SbEN%S5d.pdf (visited on 19.02.2021).



vul nerespectarii procedurii si vor fi considerate
ca actiuni efectuate in afara procesului penal sau,
altfel spus, extra-procesuale.

Potrivit art. 1 alin. (1) CPP, ... Procesul pe-
nal se considerd inceput din momentul sesizdrii sau
autosesizdrii organului competent despre pregatirea
sau savirsirea unei infractiuni. In aceiasi ordine de
idei, art. 5SS alin. (4) CPP stipuleazi c, dacd exis-
td indici ai infractiunii, organul de urmdrire penald,
concomitent cu inregistrarea sesizdrii despre aceasta,
porneste procesul de urmdrire penald si, calauzindu-
se de dispozitiile prezentului cod, efectueazd actiuni
de urmadrire penald in vederea descoperirii ei si fi-
xdrii probelor care confirmd sau infirmd savirsirea
infractiunii, ia mdsuri in vederea asigurdrii actiunii
civile sau a unei eventuale confiscdri a bunurilor dob-
indite ilicit.

Prin urmare, legea procesual penald, prin
prisma art. 1 alin. (1), S alin. (4) si 279 alin.
(1), impune imperativitatea efectudrii actiunilor
procesuale doar dupd intregistrarea sesizarii cu
privire la infractiune, adici doar dupa inceperea
procesului penal.

Activitatea extra-procesuald, neprevizuta
de lege sau cu incilcari grave de procedurd, nu are
valoare probanti si, respectiv, nu poate fi pusi la
baza deciziilor procesuale, in special la pornirea
urmaririi penale. Acest aspect a fost recunoscut si
de catre Curtea Europeani a Drepturilor Omului
in cauza Mdtdsaru si Savitchi contra Moldovei.* In
cauza Gutu v. Moldova* Curtea mai mentioneazi
ca probele din dosar nu pot fi utilizate, daca au
fost obtinute in afara unei urmadriri penale pro-
priu-zise. Curtea a constatat ci unele activitati
s-au efectuat in pofida faptului 3, ,in conformita-
te cu articolele 93, 96 i 109 ale Codului de proce-
duri penala, nici o actiune de investigatii nu poa-
te f1 efectuata in privinta unei pretinse infractiuni
savarsite... decit daci urmdrirea penald a fost
oficial pornitd”. Reiesind, din practica CtEDO
deducem faptul ca orice investigatii, orice actiune
procesuala se va efectua doar dupa inceperea ofi-
ciald a procesului penal, adici dupi inregistrarea

3 Hotédrarea CtEDO Maitasaru si Savitchi contra Moldovei
din 02.11.2010 (cererea 38281/08).

* Hotararea CtEDO Gutu v. Moldova, nr. 20289/02, § 61,
7 iunie 2007.
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considered to have started from the moment of notifi-
cation or self-notification to the competent body about
the preparation or commission of a crime. In the same
vein, art. 5SS paragraph (4) of the Code of Criminal
Procedure stipulates that, if there are indications of
the crime, the criminal investigation body, simultane-
ously with the registration of the notification about it,
starts the criminal investigation process and, guided
by the provisions of this code, carries out criminal
prosecution actions in order to discover it and fix the
evidence that confirms or refutes the commission, takes
measures to ensure civil action or the possible confisca-
tion of illicitly acquired property.

Therefore, the criminal procedural law,
through the prism of art. 1 paragraph (1), S5
paragraph (4) and 279 paragraph (1), imposes
the imperative to carry out the procedural actions
only after the registration of the notification re-
garding the crime, i.e. only after the beginning of
the criminal process.

The extra-procedural activity, not provided
by law or with serious procedural violations, has no
probative value and, respectively, cannot be based
on procedural decisions, especially when initiat-
ing criminal proceedings. This aspect has also been
recognized by the European Court of Human
Rights in the case of Matdsaru and Savitchi vs Mol-
dova.? In the case Gufu v. Moldova* the Court also
notes that the evidence in the file cannot be used if
it has been obtained outside of a proper criminal
investigation. The Court found that some activities
were carried out despite the fact that, “in accor-
dance with Articles 93, 96 and 109 of the Code of
Criminal Procedure, no investigative action may
be taken in respect of an alleged offense... unless
the prosecution has been officially initiated”. It
follows from the ECtHR practice that we deduce
that any investigation, any procedural action will
be carried out only after the official start of the
criminal proceedings, i.e. after the registration of
the notification regarding the crime (where only
some procedural actions can be performed) or even
after the start of the criminal investigation (where
all procedural actions were performed).

We consider that there are divergences in
the procedural norms provided in art. 1, 55, 279
of the Code of Criminal Procedure, because sev-

SECHR Decision on Maitdsaru and Savitchi vs Moldova
from 02.11.2010 (application 38281/08).

*ECtHR Decision Gutu v. Moldova, no. 20289/02, § 61,
June 7, 2007
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sesizarii cu privire la infractiune (unde se pot efec-
tua doar unele actiuni procesuale) sau chiar dupa
inceperea urmdririi penale (unde se efectua toate
actiunile procesuale).

Consideram ca exista divergente in nor-
mele de procedura previzute la art. 1, 55, 279
CPP, deoarece se folosesc citeva notiuni diferi-
te ,actiunile procesuale” (art. 279 alin. (1) CPP),
,porneste procesul de urmdrire penald” (art. S alin.
(4) CPP), ,procesul penal” (art. 1 alin. (1) CPP)
si jactiuni de urmdrire penald” (art. SS alin. (4)
CPP).

Suntem de parerea ci, sintagma din art. 5§
alin. (4) CPP ,porneste procesul de urmdrire pena-
la” este una incorectd, deoarece s-ar prezuma ci
procesul de urmarire penali ar fi sinonimul proce-
sului penal. In primul rand, urmarirea penali este
faza a procesului penal, iar, in al doilea rand, nu
putem vorbi despre urmdrirea penala atata timp
cat nu este emisd ordonanta de incepere a urmi-
ririi penale. In cazul de fat, actiunile organului de
urmdrire penali se efectueazd dupi inregistrarea
sesizdrii, moment in care se porneste procesul
penal si in coroborare cu art. 274 alin. (1) CPP,
pana la inceperea urmdririi penale, existd un ter-
men de pani la 30 zile, induntrul caruia organul
de urmarire penali este in drept de a efectua unele
actiuni.

Totodati, art. SS alin. (4) CPP foloseste
sintagma , actiuni de urmdrire penald", ceea ce
dupi noi nu este corect, deoarece actiunile re-
spective s-ar prezuma cd, in mod obligatoriu, se
efectueazi doar dupi inceperea urmdririi penale.
Insa, dupd cum am mentionat mai sus, pani la
inceperea urmadririi penale organul de urmirire
penald, in ordinea art. 279 alin. (1) CPP, poate
efectua unele actiuni.

Prin urmare, propunem modificarea si
completarea art. 5SS alin. (4) CPP, astfel incat
sintagma ,,porneste procesul de urmdrire penald”
sd fie substituita cu sintagma ,incepe procesul pe-
nal”, care ar corespunde continutului art. 1 alin.
(1) CPP, iar sintagma ,actiuni de urmrire penald”
s fie substituita cu sintagma ,actiuni procesuale”.
Or, actiunile procesuale includ si cele de urmiri-
re penalad. Concomitent, consideraim oportun a
mentiona ci, orice actiune a organului de urma-

eral different notions are used “procedural actions”
(art. 279 paragraph (1) of the Code of Criminal
Procedure), “the criminal investigation process
starts” (art. 5SS para. (4) of the Code of Criminal
Procedure), “criminal proceedings” (art. 1 para-
graph (1) of the Code of Criminal Procedure) and
“criminal prosecution actions” (art. SS paragraph
(4) of the Code of Criminal Procedure).

We are of the opinion that the phrase from
art. S5 paragraph (4) of the Code of Criminal Pro-
cedure “the criminal investigation process starts” is
incorrect, because it would be presumed that the
criminal investigation process would be synony-
mous with the criminal process. Firstly, the crimi-
nal investigation is a phase of the criminal process,
and secondly, we cannot talk about the criminal in-
vestigation as long as the order to start the criminal
investigation is not issued. In this case, the actions
of the criminal investigation body are carried out
after the registration of the notification, at which
moment the criminal process is started and in cor-
roboration with art. 274 paragraph (1) of the Code
of Criminal Procedure, until in the beginning of
the criminal investigation, there is a term of up to
30 days, within which the criminal investigation
body is entitled to carry out some actions.

At the same time, art. SS paragraph (4) of
the Code of Criminal Procedure uses the phrase
“criminal prosecution actions”, which in our opin-
ion is not correct, because those actions would be
presumed to be carried out only after the start of
the criminal investigation. However, as mentioned
above, until the beginning of the criminal investi-
gation, the criminal investigation body, in the or-
der of art. 279 paragraph (1) of the Code of Crimi-
nal Procedure, may perform some actions.

Therefore, we propose to amend and supple-
ment art. SS paragraph (4) of the Code of Criminal
Procedure, so that the phrase “starts the criminal
investigation process” to be substituted with the
phrase “starts the criminal process”, which would
correspond to the content of art. 1 paragraph (1)
of the Code of Criminal Procedure, and the phrase
“criminal prosecution actions” to be replaced with
the phrase “procedural actions”. Or, the procedur-
al actions also include those of criminal investiga-
tion. At the same time, we consider it opportune to
mention that any action of the criminal investiga-
tion body must be materialized, namely by draw-
ing up procedural documents. Thus, according to
art. 6 pt. 1) of the Code of Criminal Procedure,
procedural act presupposes the document by which



rire penald trebuie materializatd, si anume prin
intocmirea unor acte procedurale. Astfel, potri-
vit art. 6 pct. 1) CPP, act procedural presupune
documentul prin care se consemneazd orice actiune
procesuald prevazutd de prezentul cod, si anume:
ordonantd, proces-verbal, rechizitoriu, incheiere,
sentintd, decizie, hotdrire etc.; Aceasta norma vine
si ea in sustinerea propunerii invocate, deoarece
utilizeaza sintagma de ,actiune procesuald” si nu
»de urmdrire penald”.

Analizand art. 279 alin. (1) CPP, prin pre-
vederea actiunile de urmdrire penald pentru efectu-
area cdrora este necesard autorizarea judecatorului
de instructie, precum si mdsurile procesuale de con-
strdngere sdnt pasibile de realizare doar dupd por-
nirea urmdririi penale, dacd legea nu prevede altfel
legiutorul a dat posibilitate organului de urmirire
penald ca dupa inregistrarea sesizarii cu privire la
infractiune i pana la inceperea urmaririi penale
sd efectueze unele actiuni procesuale.

Astfel, ajungem la concluzia ci actiunile
procesuale se pot diviza in actiuni care se pot efec-
tua pana la inceperea urmdririi penale i care doar
dupi inceperea acesteia. Bineanteles, ci actiunile
care se pot efectua pana la inceperea urmaririi pe-
nale se pot efectua si dupa inceperea acesteia.

Pand a trece la analiza acestor actiuni, ne
propunem sa facem o obiectie in raport cu pre-
vederile din art. 279 alin. (1) CPP. Aceasti nor-
ma la fel indica sintagma de ,actiunile de urmarire
penald”, care, dupa noi, nu este valabila fazei sau
etapelor procesului penal, din care motiv propu-
nem modificarea si completarea acestei normei,
astfel incat sa fie substituitd aceastd sintagmai cu
sintagma ,actiunile procesuale”. Argumentele in
acest sens au fost descrise mai sus la propunerile
de modificare a art. 55 alin. (4) CPP.

In asa mod, considerim ci se va face lumina
si claritate, intrucit se va intelege ci toate actiunile
efectuate sunt actiuni procesuale, insd, atunci cAnd
ele se vor efectua in faza de urmarire penala vor fi
denumite ca actiuni de urmarire penala.

In continuare ne vom referi la acele actiuni
procesuale care sunt posibile efectudrii pana la in-
ceperea urmaririi penale. In acest sens, Curtea Su-
prema de Justitie a incercat sa nominalizeze aceste
actiuni. Astfel, Curtea a retinut faptul c3, in legitu-
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any procedural action provided for in this code is re-
corded, namely: ordinance, minutes, indictment, con-
clusion, sentence, decision, resolution, etc.; This norm
also comes in support of the invoked proposal,
because it uses the phrase “procedural action” and
not “criminal prosecution”.

Analyzing art. 279 paragraph (1) of the
Code of Criminal Procedure, by the provision the
criminal prosecution actions for the performance of
which it is necessary to authorize the investigating
judge, as well as the procedural coercive measures
are liable to be carried out only after the initiation
of the criminal prosecution, unless the law provides
otherwise the legislator gave the possibility to the
criminal investigation body that after the registra-
tion of the notification regarding the crime and
until the beginning of the criminal investigation
to carry out some procedural actions.

Thus, we come to the conclusion that pro-
cedural actions can be divided into actions that
can be performed until the beginning of the crim-
inal investigation and which only after its begin-
ning. Of course, the actions that can be carried
out until the beginning of the criminal investiga-
tion can be carried out even after its beginning.

Before moving on to the analysis of these
actions, we intend to make an objection in relation
to the provisions of art. 279 paragraph (1) of the
Code of Criminal Procedure. This rule also indicates
the phrase “criminal investigation actions”, which, in
our opinion, is not valid for the phase or stages of the
criminal proceedings, for which reason we propose
to amend and supplement this rule, so as to replace
this phrase with the phrase “procedural actions”. The
arguments in this regard were described above in
the proposals to amend art. 5SS paragraph (4) of the
Code of Criminal Procedure.

In this way, we consider that light and
clarity will be made, as it will be understood that
all the actions performed are procedural actions,
but when they are performed in the criminal in-
vestigation phase they will be referred to as crimi-
nal prosecution actions.

Next we will refer to those procedural ac-
tions that are possible to carry out until the begin-
ning of the criminal investigation. In this regard,
the Supreme Court of Justice tried to nominate
these actions. Thus, the Court held that, in connec-
tion with the referred term of 30 days from art. 274
paragraph (1) of the Code of Criminal Procedure,
appears the question regarding the criminal investiga-
tion actions liable to be carried out and, implicitly, the
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ra cu termenul vizat de 30 de zile din art. 274 alin.
(1) CPP se pune intrebarea privitor la actiunile
de urmarire penale pasibile a fi efectuate si, impli-
cit, garantiile drepturilor persoanelor implicate in
procesul penal pana la declansarea urmiririi pe-
nale. Legiuitorul in art. 279 alin. (1) CPP permi-
te efectuarea actiunilor procesuale doar in stricta
conformitate cu prevederile legii procesual-penale
si numai dupa inregistrarea sesizdrii cu privire la
infractiune. Actiunile de urmarire penald pentru
efectuarea cirora este necesard autorizarea judeca-
torului de instructie, precum si misurile procesuale
de constrangere pot fi realizare doar dupa pornirea
urmdririi penale, daca legea nu prevede altfel. La
fel, reiesind din prevederile art. 132 alin. (1) CPP
madsurile speciale de investigati reglementate de Sectiu-
nea a S-a, Capitolul Il din CPP pot fi efectuate numai
in cadrul urmdririi penale. Tindnd cont de prevederile
art.art. 142-153 CPP pdnd la inceperea urmdririi pe-
nale nu poate fi dispusd si efectuatd expertiza. Anali-
zdnd prevederile CPP desprindem, cd din momentul
sesizdrii sau autosesizdrii pdnd la darea ordonantei
de incepere a urmdririi penale, induntrul acestui ter-
men, organul de urmdrire penald poate efectua doar
actiunile procesuale prin care nu este adusd atingere
drepturilor partilor. In fond, se vor efectua actiunile
ce nu suferd amdnare in scopul constatdrii banuielii
rezonabile. La modul concret, din momentul inregis-
trdrii sesizdrii cu privire la infractiune si pdnd la darea
solutiei de incepere a urmdririi penale, pot fi efectuate:
a) audierea martorilor; b) cercetarea la fata locului;
c) prezentarea spre recunoastere; d) experimentul;
e) examinarea corporald; f) examinarea cadavru-
lui; g) constatarea tehnico-stiintifica si medico-legald.
Actiunile respective se pot desfdsura fard antrenarea
faptuitorului. Efectuarea altor actiuni procesuale, cu
exceptia celor enumerate mai sus, pdnd la inceperea
urmdririi penale nu se admite, sub riscul excluderii
probelor (datelor) in baza art. 94 alin. (1) pct. 8)
CPP. Organul de urmadrire penald si procurorul se vor
conduce de constatdirile CtEDO in Cauza Anusca ¢/
Moldovei privitor la investigarea inadecvatd a suici-
dului (18.05.2010).5

* A se vedea Recomandarea nr. 38 a Curtii Supreme de
Justitie a Republicii Moldova cu privire la actiunile proce-
suale care pot fi efectuate din momentul sesizrii sau auto-
sesizdrii organului competent pina la declangarea urmaririi
penale.

guarantees of the rights of the persons involved in the
criminal process until the initiation of the criminal in-
vestigation. The legislator in art. 279 paragraph (1)
of the Code of Criminal Procedure allows the perfor-
mance of procedural actions only in strict accordance
with the provisions of the criminal procedural law and
only after the registration of the notification regarding
the crime. The criminal investigation actions for the
performance of which it is necessary to authorize the
investigating judge, as well as the procedural coercive
measures can be carried out only after the initiation
of the criminal investigation, unless the law provides
otherwise. Likewise, arising from the provisions of art.
132! paragraph (1) of the Code of Criminal Proce-
dure special investigative measures regulated by Sec-
tion S, Chapter 111 of the Code of Criminal Procedure
may be carried out only within the framework of crim-
inal prosecution. Taking into account the provisions
of art. 142-153 of the Code of Criminal Procedure
until the beginning of the criminal investigation, the
expertise cannot be ordered and performed. Analyz-
ing the provisions of the Code of Criminal Procedure,
we deduce that from the moment of notification or self-
notification until the issuance of the order to initiate
criminal proceedings, within this period, the criminal
investigation body may perform only procedural ac-
tions that do not infringe the rights of the parties. In
fact, the actions that will not be delayed will be carried
out in order to ascertain the reasonable suspicion. In
concrete terms, from the moment of registration of the
notification regarding the crime and until the solution
of the initiation of the criminal investigation, could be
performed the following: a) hearing of witnesses; b)
on-site research; c) presentation for recognition; d) ex-
periment; e) body examination; f) examination of the
corpse; g) technical-scientific and medico-legal find-
ing. The respective actions can be carried out without
the training of the perpetrator. Carrying out other pro-
cedural actions, except for those listed above, until the
beginning of the criminal investigation is not allowed,
under the risk of excluding the evidence (data) based
on art. 94 paragraph (1) point 8) of the Code of
Criminal Procedure. The criminal investigation body
and the prosecutor will be guided by the ECtHR’s
findings in the Anugca v. Moldova case regarding the
inadequate investigation of suicide (18.05.2010).5
We support the aspects invoked in the

3 See Recommendation no. 38 of the Supreme Court of
Justice of the Republic of Moldova on procedural actions
that can be performed from the moment of notification or
self-notification to the competent body until the initiation
of criminal proceedings.



Sustinem aspectele invocate in recomanda-
rea respectiva, avand citeva pareri proprii, asupra
cdrora ne vor referi in continuare. O si incercam,
pe cét e de posibil, si punem in discutie fiecare
actiune procesuald si si analizim dacd aceasta
poate sau nu fi efectuatd pani la inceperea urma-
ririi penale, precum si unele probleme ce apar la
efectuarea unor actiuni procesuale.

Audierea banuitului, invinuitului. Aceasta
actiune procesuald poate fi efectuatd doar dupa
inceperea urmaririi penale. In general, orice acti-
vitate procesuala ce vizeaza persoana banuita sau
invinuiti se va efectua doar in faza de urmarire pe-
nala. Este logic acest fapt, deoarece banuitul este
persoana fizica fatd de care existd anumite probe
ca a sdvarsit o infractiune. Astfel, daca in privinta
persoanei existd aceste probe, este firesc ca orga-
nul de urmarire penali deja a constatat banuiala
rezonabila cu privire la infractiune i, respectiv, a
inceput urmdrirea penala (art. 274 alin. (1) CPP).

Audierea martorului. Aceastd actiune pro-
cesuald, reiesind din prevederile art. 90, 105, 279
CPP, poate fi efectuata atit pana la inceperea ur-
maririi penale, cit si dupa inceperea acesteia. La
faza verificarii sesizdrii cu privire la infractiune
declaratiile martorului vor avea un dublu rol,
cel de a constata banuiala rezonabild cu privi-
re la infractiune, fie a circumstantelor care im-
piedicd urmadrirea penali si cel de constatare a
circumstantelor faptei comise.

Alti situatie este in cazul modalitatilor spe-
ciale de audiere a martorilor, precum i in cazurile
speciale de audiere a martorilor minori. Reiesind
din prevederile art. 110, 110" CPP, declaratiile
acestora vom fi date in cadrul unei cauze pena-
le. Potrivit art. 6 pct. S) CPP, cauzd penald este
un proces penal desfasurat de organul de urmdri-
re penald si de instanta judecdtoreasca intr-un caz
concret referitor la una sau mai multe infractiuni
savirsite sau presupus savirsite. Respectiv, desprin-
dem existenta banuielii rezonabile cu privire la
infractiunea comisi §i inceperea urmaririi penale
privind comiterea unei sau mai multor infractiuni.

Audierea victimei. In legaturd cu victima,
dupi noi, existd mai multe lacune juridice, impli-
cit dreptul acesteia s facd declaratii si explicatii.
Daci, potrivit art. 60 alin. (1) pct. 2) CPP, par-
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respective recommendation, having some own
opinions, on which they will refer us further.
We will try, as much as possible, to discuss each
procedural action and to analyze whether or not
it can be carried out until the beginning of the
criminal investigation, as well as some problems
that appear when carrying out some procedural
actions.

Hearing of the suspect, the accused. This pro-
cedural action can be carried out only after the
start of the criminal investigation. In general, any
procedural activity targeting the suspected or ac-
cused person will be carried out only in the crimi-
nal investigation phase. This is logical, because
the suspect is the natural person against whom
there is certain evidence that he has committed a
crime. Thus, if such evidence exists in relation to
the person, it is natural that the criminal investi-
gation body has already found reasonable suspi-
cion of the crime and, respectively, has started the
criminal investigation (art. 274 paragraph (1) of
the Code of Criminal Procedure).

Witness hearing. This procedural action,
arising from the provisions of art. 90, 105, 279
of the Code of Criminal Procedure, can be car-
ried out both before the beginning of the criminal
investigation and after its beginning. At the stage
of verifying the notification regarding the crime,
the witness’s statements will have a double role,
that of ascertaining the reasonable suspicion re-
garding the crime, either of the circumstances
that prevent the criminal investigation and that of
ascertaining the circumstances of the committed
deed.

Another situation is in the case of special
ways of hearing witnesses, as well as in special
cases of hearing of minor witnesses. Proceeding
from the provisions of art. 110, 110" of the Code
of Criminal Procedure, their statements will be
given in a criminal case. According to art. 6 pt.
5) of the Code of Criminal Procedure, criminal
case is a criminal process carried out by the criminal
investigation body and the court in a concrete case
regarding one or more crimes committed or allegedly
committed. Respectively, we deduce the existence
of the reasonable suspicion regarding the com-
mitted crime and the initiation of the criminal
investigation regarding the commission of one or
more crimes.

Hearing the victim. In relation to the victim,
according to us, there are several legal loopholes,
implicitly her right to make statements and ex-
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tea vatimata are un astfel de drept, atunci cel
al victimei nu este reglementat in art. 58 CPP,
ceea ce este o lacuni legislativa, care afecteaza
drepturile victimei. Din aceste considerente, in-
tru respectarea prevederilor art. 19 CPP si art. 6
CEDO, suntem de parerea ci, victima poate fi au-
diata in cadrul procesului penal, are dreptul de a
da explicatii §i declaratii in legaturd cu sesizarea
depusi organului de urmirire penald, precum si
asupra circumstantelor faptei in legatura cu aceas-
ta calitate. Mai mult ca atat, declaratiile victimei
sunt informatii primare in vederea cercetarii fap-
tei comise, iar uneori chiar unice, gratie volumul
carora organul de urmirire penald poate efec-
tua si alte actiuni procesuale in vederea stabilirii
circumstantelor faptei, planificirii §i organizarii
activitatii procesuale in continuare etc.

Este de mentionat si faptul ci, potrivit art.
58 alin. (3) pct. 6) CPP, victima este in drept si
depuni cerere pentru a fi recunoscuti in calitate
de parte civila, iar in coraport cu prevederile art.
112 alin. (1) CPP, aceasta, in cazul recunoasterii
in calitate de parte civila, va putea fi audiata, insa
nu ca victima a infractiunii, ci ca parte civila. Acest
fapt nu este unul logic, or, persoana care a suferit
in urma infractiunii este victima, iar recunoagterea
ei ca parte civild este doar un drept, de care victi-
ma, la propria sa dorintd, poate sau nu benificia de
el. S-ar prezuma c3, legea procesual penala, pen-
tru ca victima sa fie audiata, o impune sa depuna
cereri pentru a fi recunoscuti fie in calitate de par-
te vatimat3, fie in calitate de parte civild, ceea ce
submineazi victima ca parte in proces.

Insa si aici existd divergente. Potrivit art.
112 alin. (2) CPP, partea civild poate fi ascultatd in
calitate de martor privind circumstantele care au im-
portantd pentru solutionarea cauzei penale, aplicin-
du-se in mod corespunzitor dispozitiile ce se referd
la audierea martorului. Nu putem fi de acord cu
aceastd prevedere, deoarece victima nu poate fi
audiata in calitate de martor. Or, victima este per-
soana cireia prin infractiune i s-a cauzat daune,
iar martorul este persoana care poseda informatii
cu privire la vreo circumstanta care urmeaza sa fie
constatata in cauza. Martorului nu i se aduc care-
va daune prin infractiune. Victima (partea acuzi-
rii) poate fi audiata in conditiile audierii martoru-

planations. If, according to art. 60 paragraph (1)
point 2) of the Code of Criminal Procedure, the
injured party has such a right, then that of the vic-
tim is not regulated in art. 58 of the Code of Crimi-
nal Procedure, which is a legislative loophole that
affects the rights of the victim. For these reasons,
in order to comply with the provisions of art. 19 of
the Code of Criminal Procedure and art. 6 of the
ECHR, we are of the opinion that the victim can
be heard in criminal proceedings, has the right to
give explanations and statements in connection
with the notification submitted to the criminal in-
vestigation body, as well as on the circumstances
of the deed in connection with this quality. More-
over, the victim’s statements are primary informa-
tion for the investigation of the committed deed,
and sometimes even unique, due to the volume of
which the criminal investigation body can perform
other procedural actions in order to establish the
circumstances of the deed, plan and organize fur-
ther proceedings, etc.

It is also worth mentioning that, accord-
ing to art. S8 paragraph (3) point 6) of the Code
of Criminal Procedure, the victim has the right
to apply to be recognized as a civil party, and in
accordance with the provisions of art. 112 para-
graph (1) of the Code of Criminal Procedure, the
victim, in the case of recognition as a civil party,
may be heard, but not as a victim of the crime,
but as a civil party. This is not a logical fact, or the
person who suffered as a result of the crime is a
victim, and its recognition as a civil party is only
a right, which the victim, at his own will, may or
may not benefit from it. It would be presumed
that the criminal procedural law, in order for the
victim to be heard, requires her to file applica-
tions to be recognized either as an injured party
or as a civil party, which undermines the victim as
a party to the proceedings.

But here also there are divergences. Ac-
cording to art. 112 paragraph (2) of the Code of
Criminal Procedure, the civil party may be heard
as a witness regarding the circumstances that are im-
portant for the settlement of the criminal case, apply-
ing accordingly the provisions regarding the hearing
of the witness. We cannot agree with this provision,
because the victim cannot be heard as a witness.
However, the victim is the person who has been
harmed by the offense, and the witness is the per-
son who has information about any circumstance
to be found in the case. No damage is caused to
the witness by the crime. The victim (prosecution



lui, dar nu in calitate de martor (alfi participantila
proces). Mai mult ca att, in calitate de parte civild
poate fi recunoscuti si partea vitimati. Respec-
tiv, partea vitimatd nu este audiata in calitate de
martor, ci in calitate de parte vatamata.

Pentru a face o claritate, propunem modi-
ficarea i completarea art. 58 CPP, astfel incét le-
gea sd prevada concret dreptul victimei de a face
declaratii si explicatii in cadrul procesului penal.
La fel, propunem modificarea si completarea art.
93, alin. (2) pct. 1) CPP, astfel incat in calitate de
probe si fie admise si declaratiile victimei. Toto-
datd, suntem de parerea caart. 111 CPP trebuie sa
fie si el modificat §i completat, intrucét sa cuprin-
da declaratiile si audierea victimei, fie legea pro-
cesual penali si prevadi aceste deziderate intr-o
norma aparte. Propunem ca sintagma ,in calitate
de martor” si fie exclusa din prevederea art. 112
alin. (2) CPP. In aceiasi ordine de idei, propunem
modificarea si completarea art. 312 i 313 din Co-
dul penal, astfel incat victima sa fie pasibila de
raspunderea penali pentru prezentarea, cu buna-
stiintd, a declaratiei mincinoase, refuzul sau eschi-
varea de a face declaratii in cadrul urmaririi pena-
le sau al cercetarii judecatoresti. Urménd aceiasi
logica, propunem modificarea si completarea art.
314 Cod penal, incét s fie pasibila de raspundere
penala persoana care a determinat victima la de-
punerea de declaratii mincinoase.

Audierea pdrtii vdtdmate. Recunoagsterea
si audierea partii vatimate poate fi dispusa i, re-
spectiv, efectuata atit pana la inceperea urmaririi
penale, cét si dupa. Or, potrivit art. 59, 60, 111,
255,279 CPP aceste actiuni pot fi efectuate pana
la inceperea urmaririi penale, deoarece normele
respective nu pun careva interdictii in acest sens,
adici legea nu prevede altfel (obligatia de a fi efec-
tuate in cadrul urmaririi penale ). Mai mult ca atat,
partea vitimata este audiatd potrivit dispozitiilor
ce se referd la declaratiile si audierea martorului.

Audierea pdrtii civile si a pdrtii civilmente
responsabile. Audierea acestor parti se va efectua
doar dupi inceperea urmiririi penale. Or, potri-
vit art. 112 alin. (1) CPP, declaratiile si audierea
partii civile si pdrtii civilmente responsabile se fac
conform dispozitiilor ce se referd la audierea invinu-
itului, fiind aplicate in mod corespunzitor. Astfel,
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party) may be heard under the conditions of the
hearing of the witness, but not as a witness (other
participants in the process). Moreover, the injured
party can also be recognized as a civil party. Re-
spectively, the injured party is not heard as a wit-
ness, but as an injured party.

To make it clear, we propose to amend
and supplement art. 58 of the Code of Criminal
Procedure, so that the law concretely provides
for the victim’s right to make statements and ex-
planations in criminal proceedings. Likewise, we
propose the amendment and completion of art.
93, paragraph (2) pt. 1) of the Code of Criminal
Procedure, so that the victim’s statements could
be also admitted as evidence. At the same time,
we are of the opinion that art. 111 of the Code
of Criminal Procedure must also be amended
and supplemented, as it should include the state-
ments and hearing of the victim, or the criminal
procedural law should provide for these desid-
erata in a special rule. We propose that the phrase
“as a witness” to be excluded from the provision
of art. 112 paragraph (2) of the Code of Crimi-
nal Procedure. In the same order of ideas, we
propose the amendment and completion of art.
312 and 313 of the Criminal Code, so that the
victim is liable to criminal liability for knowingly
submitting a false statement, refusing or avoiding
to make statements in criminal proceedings or ju-
dicial investigation. Following the same logic, we
propose the modification and completion of art.
314 of the Criminal Code, so that the person who
determined the victim to file false statements is li-
able to criminal liability.

Hearing of the injured party. The recogni-
tion and hearing of the injured party may be or-
dered and, respectively, carried out both before
the beginning of the criminal investigation and
after. Or, according to art. 59, 60, 111, 255, and
279 of the Code of Criminal Procedure these
actions can be carried out until the beginning of
the criminal investigation, because the respective
norms do not impose any prohibitions in this re-
spect, i.e. the law does not provide otherwise (the
obligation to be carried out in the criminal inves-
tigation). Moreover, the injured party is heard
in accordance with the provisions relating to the
statements and hearing of the witness.

Hearing of the civil party and the civilly li-
able party. These parties will be heard only after
the beginning of the criminal investigation. Or,
according to art. 112 paragraph (1) of the Code
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dispozitiile ce se referd la audierea invinuitului
se aplica doar in faza de urmirire penala. Plus la
aceasta, art. 112 alin. (2) CPP reglementeaz fap-
tul ca, partea civild poate fi ascultatd in calitate de
martor privind circumstantele care au importantd
pentru solutionarea cauzei penale, aplicindu-se in
mod corespunzdtor dispozitiile ce se referd la audi-
erea martorului.

O data ce partea civila este audiata privind
circumstantele care au importanta pentru soluti-
onarea cauzei penale, se desprinde ci aceasta poa-
te fi audiatd doar dupa inceperea urmaririi penale
(a se vedea explicatiile ce tin de modalitatile spe-
ciale de audiere a martorilor, precum i in cazurile
speciale de audiere a martorilor minori).

Cat priveste prevederile ,partea civild poate
fi ascultatd in calitate de martor” din art. 112 alin.
(2) CPP, venim cu urmitoarele obiectii. Astfel,
considerdm ca partea civili nu poate fi audiati in
calitate de martor in procesul penal. Aceasta face
parte din partea acuzdrii, iar martorul face parte
din alti participanti la proces. Totodatd, potrivit
art. 61 alin. (1) CPP, parte civild este recunoscutd
persoana fizicd sau juridicd in privinta cdreia exis-
td suficiente temeiuri de a considera cd in urma in-
fractiunii i-a fost cauzat un prejudiciu material sau
moral... Respectiv, apriore nu-i poate fi schimbat
statutul din parte civild in martor, or, sunt parti
diferite in procesul penal. In acelasi timp, daci si
urmirim cu atentie drepturile si obligatiile aces-
tor parti, putem observa faptul ca partea civila
poate sd formuleze cereri de recuzare a persoanei
care efectueazd urmdrirea penald, a judecdtorului,
procurorului, expertului, interpretului, traducdtoru-
lui, grefierului (art. 62 alin. (1) pct. 3 CPP), sd ia
cunogtintd de materialele cauzei penale din momen-
tul incheierii urmdririi penale, sd noteze orice date
din dosar care se referd la actiunea civild (art. 62
alin. (1) pct. 7) CPP), sd fie informatdi de organul
de urmdrire penald sau de instantd despre hotdririle
adoptate care se referd la drepturile si interesele sale,
sd primeascd gratuit, la solicitarea sa, copii de pe
aceste hotdriri, precum si copie de pe sentintd, decizie
sau de pe o altd hotdrire judecdtoreascd definitivd
(art. 62 alin. (1) pct. 10) CPP) etc. Aceste drep-
turi nu le are martorul, si atunci, de care drepturi
va beneficia partea civila in cazul in care ea va fi

of Criminal Procedure, the statements and hear-
ing of the civil party and the civilly liable party shall
be made in accordance with the provisions relating
to the hearing of the accused, being applied accord-
ingly. Thus, the provisions regarding the hearing
of the accused will be applied only in the criminal
investigation phase. In addition to these, art. 112
paragraph (2) of the Code of Criminal Procedure
regulates that, the civil party may be heard as a wit-
ness on the circumstances that are important for the
resolution of the criminal case, properly applying the
provisions relating to the hearing of the witness.

Once the civil party is heard on the circum-
stances that are important for solving the criminal
case, it follows that it can be heard only after the
start of the criminal investigation (see explana-
tions for special arrangements for the hearing of
witnesses, as well as for special cases for the hear-
ing of minor witnesses).

As for the provisions “the civil party may be
heard as a witness” from art. 112 paragraph (2) of
the Code of Criminal Procedure, we come with
the following objections. Thus, we consider that
the civil party cannot be heard as a witness in the
criminal proceedings. This is part of the prosecu-
tion side, and the witness is part of other partici-
pants in the process. At the same time, according
to art. 61 paragraph (1) of the Code of Criminal
Procedure, civil party is a natural or legal person in
respect of whom there are sufficient grounds to con-
sider that the crime has caused him material or mor-
al damage... Respectively, a priori, his status from
civil party to witness cannot be changed, or, they
are different parties in the criminal process. At
the same time, if we look closely at the rights and
obligations of these parties, we can see that the
civil party may file requests for recusal of the person
conducting the criminal investigation, of the judge,
prosecutor, expert, interpreter, translator, clerk (art.
62 paragraph (1) point 3 of the Code of Criminal
Procedure), to get acquainted with the materials of
the criminal case from the moment of concluding the
criminal investigation, to note any data from the file
that refer to the civil action (art. 62 paragraph (1)
point 7) of the Code of Criminal Procedure), be
informed by the criminal investigation body or the
court of the decisions adopted relating to his rights
and interests, to receive free of charge, at his request,
copies of these decisions, as well as a copy of the sen-
tence, decision or other final court decision (art. 62
paragraph (1) point 10) of the Code of Criminal
Procedure) etc. The witness does not have these



audiati in calitate de martor? Legal ar trebuie sa
beneficieze de drepturile martorului, ceea ce este
alogic si chiar ilegal, deoarece aceasta trebuie sa
beneficieze de drepturile sale conform calititii de
parte civila.

In aceasti ordine de idei, propunem ca le-
gea procesual penald sa reglementeze audierea
partii civile in calitatea procesuala respectiva si nu
in calitate de martor, fiind modificat si completat
art. 112 alin. (2) CPP.

Confruntarea. Reiesind din prevederile art.
113 CPP in coroborare cu art. 279 CPP, suntem
de pirerea cd confruntarea poate fi efectuata atat
la faza verificarii sesizarii cu privire la infractiune,
catsila faza de urmirire penald, in dependenta de
calitatea procesuala a partilor care se confrunta.
De exemplu, in cazul in care existd divergente in-
tre declaratiile a doi martori, a doud parti vatima-
te, a doud victime, a unui martor si victima sau a
unui martor si partea vitimati, confruntarea se va
putea efectua pani la inceperea urmdririi penale.
Atunci cand exista divergente intre declaratiilor
unei parti si a banuitului sau invinuitului, aceasta
actiune procesuala se va efectua doar in faza de
urmadrire penald. Prin urmare, confruntarea se va
efectua la acea faza in care persoana obtine statu-
tul procesual si poate fi audiatd potrivit statului
sau.

Verificarea declaratiilor la locul infractiunii.
Aceasti actiune procesuald va fi efectuatd dupi
inceperea urmaririi penale, deoarece potrivit art.
114 CPP este vorba despre locul infractiunii. Prin
urmare, organul de urmdrire penald deja a verifi-
cat sesizarea cu privire la infractiune si a constatat
banuiala rezonabila cu privire la comiterea faptei
penale. Mai mult ca atat, sintagma ,probe in cauza
penald” de la art. 114 alin. (3) CPP impune im-
perativitatea efectudrii actiunii la faza de urmarire
penala.

Tin4nd cont de argumentele invocate su-
pra privitor la victima infractiunii si audierea aces-
teia, propunem ca art. 114 CPP si fie modificat si
completat astfel incat sa fie posibila verificarea si
precizarea declaratiilor victimei.

Aplicarea inregistrarilor audio sau video la
audierea persoanelor. Aceastd actiune se va efec-
tua atdt pani la inceperea urmiririi penale, cit si
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rights, and then, what rights will the civil party en-
joy if he is heard as a witness? Legally he should
enjoy the rights of the witness, which is illogical
and even illegal, because he must enjoy his rights
as a civil party.

In this order of ideas, we propose that the
criminal procedural law should regulate the hear-
ing of the civil party in the respective procedural
capacity and not as a witness, being modified and
completed art. 112 paragraph (2) of the Code of
Criminal Procedure.

Confrontation. Proceeding from the provi-
sions of art. 113 of the Code of Criminal Proce-
dure in conjunction with art. 279 of the Code of
Criminal Procedure, we are of the opinion that
the confrontation can be carried out both at the
phase of verification of the notification regarding
the crime, and at the phase of criminal investiga-
tion, depending on the procedural quality of the
parties facing. For example, if there are discrepan-
cies between the statements of two witnesses, two
injured parties, two victims, a witness and victim
or a witness and the injured party, the confron-
tation may take place until the beginning of the
criminal investigation. When there are discrep-
ancies between the statements of a party and the
suspect or accused person, this procedural action
will be carried out only in the criminal investiga-
tion phase. Therefore, the confrontation will take
place at that stage in which the person obtains the
procedural status and can be heard according to
his state.

Verification of statements at the crime scene.
This procedural action will be carried out after
the beginning of the criminal investigation, be-
cause according to art. 114 of the Code of Crimi-
nal Procedure it is about the place of the crime.
Therefore, the criminal investigation body has
already verified the notification of the crime and
found the reasonable suspicion of committing
the criminal act. Moreover, the phrase “evidence
in criminal proceedings” of the art. 114 paragraph
(3) of the Code of Criminal Procedure imposes
the imperative to carry out the action at the stage
of criminal investigation.

Taking into account the arguments in-
voked above regarding the victim of the crime
and its hearing, we propose that art. 114 of the
Code of Criminal Procedure to be amended and
supplemented so that it is possible to verify and
specify the victim’s statements.

Applying audio or video recordings to people
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dupi inceperea acesteia, in dependenti de statu-
tul persoanei care este audiata (art. 115 CPP). De
exemplu, martorul sau partea vitimata va putea fi
audiata cu aplicarea si pani la inceperea urmaririi
penale, pe cand in cazul banuitului sau invinuitu-
lui doar puni inceperea urmaririi penale.

Intrucit am propus ca victima infractiunii
sd fie audiatd in conditiile audierii martorului,
propunem modificarea si completarea art. 115
CPP, astfel incét sa fie posibila aplicarea inregis-
tririlor audio sau video la audierea victimei. Tot-
odatd, considerdam oportun sintagma Lyaudio sau
video” si fie substituitd cu sintagma ,audio sau/si
video”, deoarece se prezumi faptul ci inregistra-
rea video nu presupune si inregistrarea audio.

Prezentarea persoanei spre recunoastere.
Actiunea procesuala respectivi, reiesind din pre-
vederile art. 116, 279 CPP, poate fi efectuata la
faza verificirii sesizirii cu privire la infractiune,
precum si la faza urmaririi penale, in dependenta
de statutul persoanei cireia i s-a prezentat spre
recunoastere persoana. In cazul in care este ne-
cesar de a prezenta o persoana spre recunoagtere
martorului sau partii vatimate, actiunea proce-
suald se va putea efectua §i pana la inceperea ur-
maririi penale. In cazul in care este necesar de a
prezenta o persoana spre recunoagtere banuitului
sau invinuitului, aceasta actiune procesuald se va
efectua doar in cadrul urmaririi penale.

In ce priveste victima infractiunii, propu-
nem modificarea §i completarea art. 116 CPP, in-
trucat victima sa poata, ca si partea vatamata sau
martorul, sd participe la aceasta actiune procesu-
ald. Or, este logic acest fapt, deoarece ea este per-
soana care a suferit in urma comiterii infractiunii
in privinta sa. Deci, martorul poate si participe,
iar victima nu?, desi, interesul ultimei trebuie sa
fie protejat in virtutea art. 19 CPP siart. 6 CEDO.

Prezentarea obiectelor spre recunoastere.
Aceasti actiune procesuali se va efectua potrivit
explicatiilor expuse la prezentarea persoanei spre
recunoagtere, implict cu propunerea referitoare
la victimi (modificarea si completarea art. 117
CPP).

Cercetarea la fata locului. Aceasta actiune
procesuala poate fi efectuatd pani la inceperea
urmaririi penale. Exista situatii cind cercetarea la

hearing. This action will be carried out both be-
fore the beginning of the criminal investigation
and after its beginning, depending on the status
of the person being heard (art. 115 of the Code of
Criminal Procedure). For example, the witness or
the injured party may be heard with the applica-
tion until the beginning of the criminal investiga-
tion, while in the case of the suspect or accused
only ofter the initiation of the criminal investiga-
tion.

Since we proposed that the victim of the
crime be heard under the conditions of hearing
the witness, we propose to amend and supple-
ment art. 115 of the Code of Criminal Procedure,
so that it is possible to apply audio or video re-
cordings to the victim’s hearing. At the same time,
we consider it appropriate to replace the phrase
“audio or video” with the phrase “audio and / or
video”, because it is assumed that video recording
does not involve audio recording.

Presentation of the person for recognition.
The respective procedural action, arising from the
provisions of art. 116,279 of the Code of Criminal
Procedure, can be carried out at the stage of veri-
fying the notification regarding the crime, as well
as at the stage of criminal prosecution, depending
on the status of the person to whom the person
was presented for recognition. If it is necessary to
present a person for the recognition of the witness
or the injured party, the procedural action may be
carried out until the beginning of the criminal in-
vestigation. If it is necessary to present a person
for the recognition of the suspect or accused, this
procedural action will be carried out only in the
context of the criminal investigation.

Regarding the victim of the crime, we pro-
pose to amend and supplement art. 116 of the Code
of Criminal Procedure, as the victim can, like the
injured party or the witness, participate in this pro-
cedural action. However, this is logical, because he
is the person who suffered as a result of the crime
against him. So the witness can participate and the
victim can’t?, although, the interest of the latter
must be protected by virtue of art. 19 of the Code of
Criminal Procedure and art. 6 of the ECHR.

Presentation of objects for recognition. This
procedural action will be carried out according
to the explanations presented at the presentation
of the person for recognition, implicitly with the
proposal regarding the victim (modification and
completion of art. 117 of the Code of Criminal
Procedure).



fata locului poate fi efectuata si la faza urmaririi
penale.

Examinarea corporald. Examinarea cor-
porald, in unele cazuri, poate fi efectuati la faza
verificarii sesizarii cu privire la infractiune, iar
in altele, in mod obligatoriu, la faza de urmirire
penald. De exemplu, atunci cdnd este necesara
examinarea corporald a martorului sau a partii va-
timate si acestia au dat consimtdmantul in acest
sens, actiunea va putea fi efectuati si pani la in-
ceperea urmaririi penale. In cazul in care este ne-
cesard efectuarea actiunii procesuale respective in
privinta banuitului sau invinuitului, examinarea
corporald a acestora se va efectua doar la faza ur-
maririi penale. Totodata, in cazul in care martorul
sau partea vitimatd nu au dat consimtdmantul in
vederea examindrii sale corporale, actiunea re-
spectiva se va efectua in baza ordonantei, cu auto-
rizarea judecitorului de instructie, iar in baza art.
279 alin. (1) CPP in coroborare cu art. 119 CPP,
actiunea se va efectua imperativ doar dupa ince-
perea urmadririi penale.

Avénd in vedere argumentele privitoare la
victima infractiunii §i audierea acesteia, propu-
nem ca art. 119 CPP si fie modificat §i completat
astfel incat sa fie posibild examinarea corporala a
victimei in conditiile previzute la martor si partea
vdtamata.

Examinarea cadavrului. Actiunea respecti-
vi se va efectua atat la faza de verificare a sesizirii
cu privire la infractiune, cét si la faza urmaririi pe-
nale, in dependenti de timpul depistarii cadavru-
lui (pani la inceperea sau dupi inceperea urmari-
rii penale).

Exhumarea cadavrului. In conformitate cu
prevederile art. 121 alin. (1) CPP, exhumarea
cadavrului se face in baza ordonantei motivate a
organului de urmdrire penald, cu autorizarea jude-
catorului de instructie si cu instiintarea rudelor. Re-
spectiv, potrivit art. 279 alin. (1) CPP, exhumarea
cadavrului se va efectua doar in cadrul fazei de ur-
madrire penala.

Reconstituirea faptei. Analizind prevederile
art. 122 CPP, ajungem la concluzia ci acesta nu
impune interdictii privitor la efectuarea actiunii
de reconstituire a faptei pani la inceperea urmi-
ririi penale. In aceasta ordine de idei, actiunea
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On-site research. This procedural action can
be carried out until the beginning of the criminal
investigation. There are situations when the on-
site investigation can also be carried out during
the criminal investigation phase.

Body examination. The physical examina-
tion, in some cases, may be carried out at the
stage of verifying the notification regarding the
crime, and in others, compulsory, at the stage
of criminal prosecution. For example, when the
physical examination of the witness or injured
party is necessary and they have given their con-
sent, the action may be carried out until the start
of the criminal investigation. If it is necessary to
carry out the respective procedural action in re-
spect of the suspect or accused, their physical ex-
amination will be carried out only at the stage of
the criminal investigation. At the same time, if the
witness or the injured party has not given his con-
sent for his physical examination, the respective
action will be carried out based on the ordinance,
with the authorization of the investigating judge,
and based on art. 279 paragraph (1) of the Code
of Criminal Procedure in conjunction with art.
119 of the Code of Criminal Procedure, the ac-
tion will be carried out imperatively only after the
start of the criminal investigation.

Considering the arguments regarding the
victim of the crime and his hearing, we propose
that art. 119 of the Code of Criminal Procedure
to be amended and supplemented so that the
physical examination of the victim could become
possible under the conditions laid down in the
witness and the injured party.

Examination of the corpse. The respective
action will be carried out both at the verification
phase of the notification regarding the crime, and
at the phase of the criminal investigation, depend-
ing on the time of detecting the corpse (until the
beginning or after the beginning of the criminal
investigation).

Exhumation of the corpse. In accordance
with art. 121 paragraph (1) of the Code of Crimi-
nal Procedure, the exhumation of the corpse is made
on the basis of the motivated ordinance of the crimi-
nal investigation body, with the authorization of the
investigating judge and with the notification of the
relatives. Respectively, according to art. 279 para-
graph (1) of the Code of Criminal Procedure, the
exhumation of the corpse will be carried out only
during the criminal investigation phase.

Reconstruction of the deed. Analyzing the pro-
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respectiva s-ar putea efectua la faza verificarii se-
sizdrii cu privire la infractiune. Totusi, suntem de
parerea cd actiunea vizatd poate fi efectuatd doar
dupi inceperea urmaririi penale, deoarece este
necesar a clarifica cine participa la reconstutuirea
faptei §i ce presupune aceastd actiune procesu-
ald. In primul rand, la aceastd actiune subiectul
principal este faptuitorul, care pani la inceperea
urmaririi penale nu are nici un statut procesual
si, respectiv, nu putem efectua nici o actiune cu
participarea acestuia. Prin fiptuitor, in norma
discutata, probabil se are in vedere banuitul sau
invinuitul. Totodata, reconstituirea faptei pre-
supune reproducerea actiunilor, situatiei sau a
altor circumstante in care s-a produs fapta. Prin
urmare, organul de urmdrire penald deja a ajuns
la concluzia ca exista bianuiala rezonabila cu pri-
vire la comiterea infractiunii, a inceput urmirirea
penala si, respectiv, a recunoscut faptuitorul in ca-
litate de banuit sau invinuit, ba chiar si la audiat,
iar pentru a clarifica unele circumstante se proce-
deazi la reproducerea actiunilor etc.

Pentru a nu da posibilitatea interpretirilor
ambiguu, propunem substituirea cuvantului , fap-
tuitorului” cu sintagma ,banuitului, invinuitului”
din art. 122 CPP.

Experimentul in procedurd de urmdrire pena-
ld. Actiunea mentionata se va efectua doar dupi
inceperea urmaririi penale, deoarece chiar din de-
numirea normei procesuale (art. 123 CPP) reiese
ca actiunea se va efectua in faza de urmarire pena-
la. Mai mult ca atét, art. 123 CPP prevede expres
sintagma de ,,cauza penald”.

Perchezitia. In temeiul art. 125 CPP,
perchezitia se va efectua doar in faza de urmarire
penala. In primul rind, este vorba despre ciutarea
obiectelor etc. dobandite de pe urma infractiunii,
precum si a documentelor etc. care ar putea avea
importanti pentru cauza penald. In al doilea rand,
actiunea respectiva se va efectua cu autorizarea ju-
decatorului de instructie, ceea ce potrivit art. 279
alin. (1) CPP, acest fapt poate avea loc doar in
cadrul urmaririi penale. In aceiasi ordine de idei,
potrivit art. 128 alin. (2) CPP este in drept si in-
tre in domiciliu sau in alte inciperi persoana care
efectueazd urmdrirea penald (avindu-se in vedere
cd urmdrirea penali a fost inceputa).

visions of art. 122 of the Code of Criminal Proce-
dure, we conclude that it does not impose prohi-
bitions on carrying out the act of reconstitution of
the deed until the beginning of the criminal investi-
gation. In this context, the action could be taken at
the stage of verifying the notification of the offense.
However, we are of the opinion that the targeted
action can be carried out only after the beginning
of the criminal investigation, because it is necessary
to clarify who participates in the reconstruction of
the deed and what this procedural action entails.
First of all, the main subject in this action is the
perpetrator, who until the beginning of the crimi-
nal investigation has no procedural status and, re-
spectively, we cannot carry out any action with his
participation. By the perpetrator, in the discussed
norm, the suspect or the accused is probably con-
sidered. At the same time, the reconstruction of
the deed involves the reproduction of the actions,
situation or other circumstances in which the deed
occurred. Therefore, the criminal investigation
body has already concluded that there is a reason-
able suspicion that the crime was committed, ini-
tiated the criminal investigation and, respectively,
recognized the perpetrator as a suspect or accused,
and even at hearing, and in order to clarify some
circumstances, the actions are reproduced, etc.

In order not to allow ambiguous interpre-
tations, we propose the substitution of the word
“perpetrator” with the phrase “suspect, accused”
from art. 122 of the Code of Criminal Procedure.

The experiment within the criminal investiga-
tion procedure. The mentioned action will be car-
ried out only after the beginning of the criminal
investigation, because even from the name of the
procedural norm (art. 123 of the Code of Criminal
Procedure) it appears that the action will be car-
ried out in the criminal investigation phase. More-
over, art. 123 of the Code of Criminal Procedure
expressly provides the phrase “criminal case”.

Search. Pursuant to art. 125 of the Code of
Criminal Procedure, the search will be carried out
only in the criminal investigation phase. First of
all, it is about searching for objects, etc. acquired
from the crime, as well as documents, etc. which
could be important for the criminal case. Second-
ly, the respective action will be carried out with
the authorization of the investigating judge, which
according to art. 279 paragraph (1) of the Code
of Criminal Procedure can take place only during
the criminal investigation. In the same order of
ideas, according to art. 128 paragraph (2) of the



Perchezitia corporala la fel se va efectua
doar dupi inceperea urmiririi penale, deoarece
art. 130 alin. (1) CPP expres prevede ci actiunea
respectiva este o actiune de urmirire penala.

Exista o problema destul de mare, dupa
noi, in ceea ce priveste efectuarea perchezitiei in
cazurile ce nu suferd aménare sau in caz de delict
flagrant. Potrivit art. 125 alin. (4) CPP, in aces-
te cazuri perchezitia se poate efectua in baza unei
ordonante motivate a procurorului, fard autorizatia
judecatorului de instructie, urmind ca acestuia sd i
se prezinte imediat, dar nu mai tirziu de 24 de ore
de la terminarea perchezitiei, materialele obtinute in
urma perchezitiei, indicindu-se motivele efectudrii ei.
Considerdm ci o data ce aceastd actiune se efec-
tueazd in exclusivitate in baza ordonantei procu-
rorului ar putea fi incalcat principiul operativitatii,
iar probele in vederea solutiondrii juste a cauzei
penale ar putea fi de negasit sau distruse.

De exempluy, intr-o cauzid penald gestio-
nati de organul de urmadrire penald instituit in
cadrul IP Centru a fost autorizatd perchezitia la
domiciliul cet. X, situat in satul Giurgiulesti, unde
sunt probe ci bunurile sustrase se afla anume in
locul indicat. In timpul efectudrii perchezitiei,
fara participarea procurorului, organul de urma-
rire penald a obtinut probe ce denota prezenta
bunurilor sustrase la o altd adresi (ca pildi, la
vecin, fie faptuitorul a ascuns bunurile la o rudi),
iar perchezitia la adresa noui este necesard. Cum
va proceda organul de urmarire penald? Potrivit
legii, acesta trebuie sd aibd ordonanta motiva a
procurorului. Ofiterul de urmarire penala telefo-
neazd procurorul si il anunta despre necesitatea
efectudrii perchezitiei la o altd adresi. Procurorul,
fiind in mun. Chisindu, emite aceastd ordonanta
si o expediaza ofiterului de urmarire penala pe
careva aplicatii ale telefonului. Dupi noi, aceas-
ta actiune nu este legald, deoarece procurorul, la
acel moment, nu poate si-si motiveze ordonanta
fiindca nu are fizic probele care denota necesita-
tea efectudrii perchezitieila o noud adres3, iar in al
doilea rand, ofiterul este obligat si aibd ordonanta
originald, sd se convinga ci aceasta a fost emisa si
semnatd de procurorul care conduce cu urmiri-
rea penali si sd transmitd o copie persoanei in a
carui domiciliu se face perchezitia. Se prezuma
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Code of Criminal Procedure the person conduct-
ing the criminal investigation is entitled to enter
the domicile or other rooms (given that the crim-
inal investigation has been initiated).

The body search will also be carried out
only after the beginning of the criminal investiga-
tion, because art. 130 paragraph (1) of the Code
of Criminal Procedure expressly provides that the
action in question is a criminal prosecution.

There is a rather big problem, in our opin-
ion, regarding the search in cases that do not suf-
fer postponement or in case of flagrant crime. Ac-
cording to art. 125 paragraph (4) of the Code of
Criminal Procedure, in these cases the search may
be carried out on the basis of a reasoned order of the
prosecutor, without the authorization of the investi-
gating judge, and shall be presented immediately, but
not later than 24 hours after the search, the materials
obtained after the search, indicating the reasons per-
forming it. We consider that once this action is car-
ried out exclusively on the basis of the prosecutor’s
order, the principle of efficiency could be violated,
and the evidence for the fair settlement of the crim-
inal case could be untraceable or destroyed.

For example, in a criminal case managed by
the criminal investigation body set up within the PI
Center, the search of the X home was authorized,
located in the village of Giurgiulesti, where there is
evidence that the stolen goods are in the indicated
place. During the search, without the participation
of the prosecutor, the criminal investigation body
obtained evidence indicating the presence of the
stolen goods at another address (for example, to
the neighbor, either the perpetrator hid the goods
from a relative), and the search of the new address
is necessary. How will the criminal investigation
body proceed? According to the law, it must have
the ordinance motivated by the prosecutor. The
prosecuting officer calls the prosecutor and in-
forms him of the need to search the other address.
The prosecutor, being in Chisinau, issues this ordi-
nance and sends it to the criminal investigation of-
ficer on some applications of the phone. According
to us, thisactionis notlegal, because the prosecutor,
at that time, cannot motivate his order because he
does not have the physical evidence that indicates
the need to search a new address, and secondly, the
officer is required to have the order to prove that
it was issued and signed by the prosecutor leading
the criminal investigation and to send a copy to the
person in whose domicile the search is being made.
It is presumed that the prosecutor issues the order
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ca, procurorul emite ordonanta, iar ofiterul o
primeste in temeiul unor discutii telefonice §i nu
a probelor sau temeiurilor de efectuare a acestei
actiuni procesuale.

Exista si situatii cand procurorii emit
ordonantele de perchezitie, in aceste cazuri, insa
atunci cind este necesard mentiunea adresei sau a
persoaneilisind locliber, astfel incit daca apare o
situatie de genul mentionat mai sus, ofiterul de ur-
marire penald sa poati introduce datele cu stiloul.
Acest fapt este si el unul ilegal, contravine preve-
derilor art. 255, 125, 128 CPP. De exemplu, in ca-
drul cauzei penale nr. 2017670151 a fost emisa o
astfel de ordonants, insd judecatorul de instructie
a respins demersul procurorului privind legaliza-
rea acestei actiuni procesuale, pe motivele expuse
si care au fost invocate de aparare. Declarand re-
cus asupra incheierii judecatorului de instructie,
Curtea de Apel Chisinau, in dosarul 13r-16/18
(02-11r-1435-22012018), la 30.01.2018, a emis
Decizia cu privire la respingerea ca inadmisibil a
recursului procurorului, lasind in vigoare hotira-
rea primei instante.

Din cele expuse, se impune modificarea si
completarea art. 125 CPP, astfel incit s permita
organului de urmirire penala emiterea ordonantei
motivate in cazurile ce nu suferd améinare sau in
caz de delict flagrant. Or, pani la urma procurorul
si judecatorul de instructie vor verifica legalitatea
acestei actiuni.

Ridicarea de obiecte si documente. Actiunea
respectivd, in temeiul art. 126, 279 CPP, poate
fi efectuatd §i pana la inceperea urmaririi penale.
Atunci cind este necesard ridicarea de obiecte
si documente in localurile misiunilor diplomati-
ce, reiesind din prevederile art. 129 CPP, aceasta
actiune se va efectua doar in cadrul urmaririi pe-
nale.

Totodatd, in cadrul urmiririi penale se va
efectua si ridicarea documentelor ce contin in-
formatii care constituie secret de stat, comercial,
bancar, precum si ridicarea informatiei privind
convorbirile telefonice . Or, potrivit art. 126 alin.
(2) CPP aceasti actiune care are ca obiect docu-
mentele respective se face numai cu autorizatia
judecatorului de instructie, iar potrivit art. 279
alin. (1) CPP, aceasta are loc doar la faza urma-

and the officer receives it on the basis of telephone
conversations and not on the evidence or grounds
for carrying out this procedural action.

There are also situations when prosecutors
issue search warrants, in these cases, but when it
is necessary to mention the address or the person
leaving a vacancy, so that if a situation like the one
mentioned above occurs, the criminal investigation
officer can introduce the data with the pen. This fact
is also an illegal one, contrary to the provisions of art.
255, 125, 128 of the Code of Criminal Procedure.
For example, in the criminal case no. 2017670151
such an order was issued, but the investigating judge
rejected the prosecutor’s request regarding the le-
galization of this procedural action, on the reasons
set out and which were invoked by the defense. De-
claring recusal on the conclusion of the investigating
judge, the Chisinau Court of Appeal, in the case 13r-
16/18 (02-11r-1435-22012018), on 30.01.2018, is-
sued the Decision on the rejection as inadmissible of
the prosecutor’s appeal, leaving in force the decision
of the first instance.

From the above, it is necessary to amend
and supplement art. 125 of the Code of Crimi-
nal Procedure, to allow the criminal investigation
body to issue a reasoned order in cases that do not
suffer postponement or in case of flagrante delicto.
Or, in the end, the prosecutor and the investigating
judge will verify the legality of this action.

Seizure of items and documents. The respec-
tive action, pursuant to art. 126, 279 of the Code
of Criminal Procedure, can be performed until
the beginning of the criminal investigation. When
it is necessary to pick up objects and documents
in the premises of diplomatic missions, according
to the provisions of art. 129 of the Code of Crimi-
nal Procedure, this action will be carried out only
within the framework of criminal prosecution.

At the same time, during the criminal in-
vestigation, the documents containing informa-
tion that constitutes a state, commercial, banking
secret will be collected, as well as the informa-
tion regarding the telephone conversations. Or,
according to art. 126 paragraph (2) of the Code
of Criminal Procedure this action which has as
object the respective documents would be made
only with the authorization of the investigating
judge, and according to art. 279 paragraph (1) of
the Code of Criminal Procedure, this takes place
only at the stage of criminal investigation.

Special investigative measures. In accordance
with art. 132! paragraph (1) of the Code of Crimi-



ririi penale.

Masurile speciale de investigatii. In confor-
mitate cu prevederile art. 132" alin. (1) CPP, acti-
vitatea speciald de investigatii reprezintd totalitatea
de actiuni de urmdrire penald cu caracter public si/
sau secret efectuate de cdtre ofiterii de investigatii
in cadrul urmdririi penale numai in conditiile si in
modul previzute de prezentul cod. Din continutul
normei vizate, masurile speciale de investigatii se
vor efectua doar in cadrul urmaririi penale.

Totusi, dupa noi, existd o exceptie in art.
135 CPP, care, controlul trasmiterii sau primi-
rii banilor, serviciilor ori a altor valori materiale
sau nemateriale pretinse, acceptate, extorcate sau
oferite, se poate realiza pani la inceperea urmiri-
rii penale, adici la faza de verificare a sesizarii cu
privire la infractiune.

Astfel, potrivit art. 135 alin. (3) CPP, actiu-
nile de transmitere sau primire sub control a banilor,
serviciilor ori a altor valori materiale sau nemateri-
ale pretinse, acceptate, extorcate sau oferite, desi cad
formal sub incidenta infractiunii, in mod separat nu
constituie infractiune si se realizeazd doar in scop de
identificare a intentiilor si de verificare a sesizdrii cu
privire la savirsirea infractiunii care a inceput pind la
sau in afara implicdrii organelor indicate la alin. (2).

Din continut acestei norme, aceastd masura
speciala de investigatii se realizeaza doar in scop de
identificare a intentiilor si de verificare a sesizdrii cu
privirelasavirsirea infractiunii. Prin urmare, desprin-
dem ci masura speciala de investigatii din discutie
poate fi efectuatd doar la faza de verificare a sesi-
zarii cu privire la infractiune, adica in vederea sta-
bilirii banuielii rezonabile cu privire la infractiune.
Cu alte cuvinte, identificarea intentiilor si verifica-
rea sesizdrii are ca scop stabilirea circumstantelor
enuntate, conform carora organul de urmarire pe-
nala trebuie sa decida daci este cazul de a incepe
urmdrirea penald sau si constate circumstantele
care exclud urmirirea penala.

Bineinteles, vor fi multe discutii contradic-
torii, deoarece art. 132! alin. (1) CPP prevede
expres faptul ca activitatea speciald de investigatii
se realizeaza doar in cadrul urmaririi penale. Insa,
art. 135 CPP este o norma speciala in raport cu
art. 132" CPP, care poartd un caracter general.
Respectiv, in cazul in care exista concurentd intr-
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nal Procedure, the special investigation activity repre-
sents the totality of public and / or secret criminal in-
vestigation actions carried out by the investigation of-
ficers within the criminal investigation only under the
conditions and in the manner provided by this code.
From the content of the rule in question, the spe-
cial investigative measures will be carried out only
within the framework of the criminal investigation.

However, according to us, there is an ex-
ception in art. 135 of the Code of Criminal Pro-
cedure, by which, the control of the transmission
or receipt of money, services or other material or
immaterial values claimed, accepted, extorted or
offered, can be performed until the beginning of
the criminal investigation, i.e. at the verification
phase of the notification regarding the crime.

Thus, according to art. 135 paragraph (3) of
the Code of Criminal Procedure, the actions of trans-
mission or receipt under control of money, services or
other material or immaterial values claimed, accepted,
extorted or offered, although formally covered by the
crime, separately do not constitute a crime and are per-
formed only for the purpose of identifying intentions
and to verify the notification regarding the commission
of the crime that started before or outside the involve-
ment of the bodies indicated in paragraph (2).

From the content of this norm, this special
measure of investigations is carried out only for the
purpose of identifying the intentions and verifying the
notification regarding the commission of the crime.
Therefore, it follows that the special investigative
measure in question can be carried out only at the
stage of verifying the notification of the offense,
i.e. in order to establish reasonable suspicion of
the offense. In other words, the identification of
intentions and the verification of the referral aim
to establish the stated circumstances, according
to which the criminal investigation body must
decide whether it is appropriate to initiate crimi-
nal proceedings or to ascertain the circumstances
that exclude the criminal investigation.

Of course, there will be many contradic-
tory discussions, because art. 132! paragraph (1)
of the Code of Criminal Procedure expressly pro-
vides that the special investigation activity is car-
ried out only within the framework of the crimi-
nal investigation. However, art. 135 of the Code
of Criminal Procedure is a special norm in rela-
tion to art. 132" of the Code of Criminal Proce-
dure, which has a general character. Respectively,
where there is competition in a general and spe-
cial rule, the special rule applies.
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o norma generali si speciald, se aplicd norma spe-
ciala.

Constatdrile tehnico-stiintifica si medico lega-
la. Asadar, din continutul art. 139, 140 CPP, se
desprinde faptul ci constatarea tehnico-gtiintifica
simedico-legald, poate fi dispusa si pAnalaincepe-
rea urmdririi penale. Acest fapt se dovedeste prin
dispunerea acestor constatiri §i de citre organul
de constatare, care este in drept a efectua actiuni
privind stabilirea banuielii rezonabile cu privire la
infractiune §i pana la inceperea procesului penal.
Or, potrivit art. 6 pct. 1') CPP, act de constatare
este un document prin care organul de constatare
consemneazd orice actiune premergdatoare urmaririi
penale in vederea stabilirii si confirmdrii banuielilor
rezonabile cd a fost savirsitd o infractiune.

Dispunerea expertizelor. Dispunerea exper-
tizelor se va efectua doar dupa inceperea urmaririi
penale. Acest fapt se argumenteazi prin sintag-
mele din art. 142 alin. (1) CPP, si anume: ,cau-
za penald” si ,persoana care efectueazd urmdrirea
penald.” Respectiv, in acest caz legiuitorul are in
vedere ca urmirirea penald deja a fost inceputa.
Totodatd, la dispunerea expertizelor organul de
urmdrire penald este obligat si efectueze actiuni
premergitoare efectudrii expertizei judiciare (art.
145 CPP) si la aceste actiuni participi nu doar
partea acuzirii, ci implicit si cea a aprarii (banui-
tul, invinuitul etc.).

Colectarea mostrelor pentru cercetare compa-
rativd. Reiesind din prevederile art. 154 alin. (1)
CPP, organul de urmdrire penald este in drept si co-
lecteze mostre care reflectd particularitdtile omului
viu, cadavrului, animalului, substantei, obiectului
dacd investigarea lor are importantd pentru cauza
penald. Intrucat legislatorul foloseste sintagma
ycauza penald”, actiunea respectiva va fi efectuata
doar dupi inceperea urmadririi penale. Mai mult
ca atat, atunci cAnd mostrele vor fi colectate de la
banuit sau invinuit (art. 154 alin. (2) CPP).

Potrivit art. 279 alin. (2) CPP, orice actiu-
ne de urmdrire penald in incinta unei unitdati publice
sau private se poate efectua doar cu consimtamintul
conducerii sau al proprietarului acestei unitdti ori cu
autorizatia procurorului, iar in cazurile previzute
de prezentul cod — cu autorizatia judecdtorului de
instructie. Potrivit acestei norme, legiutorul are in

Technical-scientific and medico-legal findings.
Therefore, from the content of art. 139, 140 of the
Code of Criminal Procedure, it follows that the
technical-scientific and medico-legal finding can
be ordered until the beginning of the criminal in-
vestigation. This fact is proved by the disposition
of these findings and by the ascertaining body,
which is entitled to carry out actions regarding
the establishment of reasonable suspicion re-
garding the crime and until the beginning of the
criminal trial. Or, according to art. 6 point 1!) of
the Code of Criminal Procedure, act of ascertain-
ment is a document by which the ascertaining body
records any action prior to the criminal investigation
in order to establish and confirm the reasonable sus-
picions that an offense has been committed.

Arrangement of expertise. The disposition
of the expertise will be carried out only after the
beginning of the criminal investigation. This fact
is argued by the phrases from art. 142 paragraph
(1) of the Code of Criminal Procedure, namely:
“criminal case” and “the person conducting the crim-
inal investigation.” Respectively, in this case the
legislator considers that the criminal investiga-
tion has already been started. At the same time,
at the disposal of the expertise, the criminal inves-
tigation body is obliged to carry out actions prior
to the judicial expertise (art. 145 of the Code of
Criminal Procedure) and these actions involve
not only the prosecution, but also the defense
(the suspect, the accused, etc.).

Collection of samples for comparative re-
search. Proceeding from the provisions of art.
154 paragraph (1) of the Code of Criminal Pro-
cedure, the criminal investigation body is entitled to
collect samples that reflect the particularities of the
living person, the corpse, the animal, the substance,
the object if their investigation is important for the
criminal case. As the legislator uses the phrase
“criminal case”, the action will be carried out only
after the start of the criminal investigation. More-
over, when the samples will be collected from the
suspect or accused (art. 154 paragraph (2) of the
Code of Criminal Procedure).

According to art. 279 paragraph (2) of the
Code of Criminal Procedure, any criminal pros-
ecution action within a public or private unit may
be carried out only with the consent of the leadership
or the owner of this unit or with the authorization of
the prosecutor, and in the cases provided by this code
- with the authorization of the investigating judge.
According to this norm, the legislator considers



vedere actiunile ce pot fi efectuate doar in cadrul
urmaririi penale.

Cercetarea, perchezitia, ridicarea de obiec-
te si alte actiuni procesuale la domiciliu pot fi
efectuate doar cu consimtimintul persoanei do-
miciliate la adresa respectivd sau cu autorizatia
respectiva. In unele cazuri (de exeplu, cerceta-
rea la fata locului in domiciliul victimei) aceste
actiuni se pot realiza la faza de verificare a sesizarii
cu privire la infractiune, iar in altele (de exemplu,
perchezitia domiciliului banuitului) sunt realiza-
re doar in cadrul urmaririi penale, deoarece este
necesard autorizarea judecatorului de instructie.

In cazul infractiunilor flagrante, precum si
in cazurile ce nu suferd aminare, consimtimintul
sau autorizatia previzute la alin. (2) si (3) ale art.
279 CPP nu sant necesare, insi despre efectuarea
actiunilor respective este informat imediat, dar
nu mai tirziu de 24 de ore, procurorul sau, dupa
caz, judecatorul de instructie care urma si dea au-
torizatia respectivi. Aceste actiuni se vor efectua
doar in cadrul urmaririi penale.®

Actiunile de urmairire penali la sediile re-
prezentantelor diplomatice si institutiilor asimi-
late acestora, precum si in cladirile in care locu-
iesc membrii acestor reprezentante si institutii
asimilate lor i familiile lor, se pot efectua numai
de citre procuror §i numai la cererea sau cu con-
simtdmantul statului strain, exprimate de seful
reprezentantei diplomatice ori de conducatorul
institutiei asimilate reprezentantei diplomatice
si in prezenta acestora. Consimtaméntul pentru
efectuarea actiunilor de urmirire penali in con-
ditiile art. 279 alin. (5) CPP se cere prin interme-
diul Ministerului Afacerilor Externe i Integrarii
Europene al Republicii Moldova si aceste actiuni
se efectueazi in prezenta unui reprezentant al Mi-
nisterului Afacerilor Externe si Integrarii Europe-
ne al Republicii Moldova.” Aceste actiuni nu pot
firealizate in faza de verificare a sesizirii cu privire
la infractiune, deci, respectiv, sunt realizate in ca-
drul urmiririi penale.

¢ A se vedea art. 279 alin. (4) CPP.
7 A se vedea art. 279 alin. (5) CPP.
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the actions that can be performed only during the
criminal investigation.

Searching, seizure, picking up objects and
other procedural actions at home may be carried
out only with the consent of the person domi-
ciled at the respective address or with the respec-
tive authorization. In some cases (for example,
on-site investigation at the victim’s home) these
actions can be performed at the phase of verifica-
tion of the notification regarding the crime, and
in other cases (for example, the search of the sus-
pect’s home) are achieved only in the course of
criminal proceedings, because the authorization
of the investigating judge is necessary.

In the case of flagrant offenses, as well as in
cases that do not suffer postponement, the con-
sent or authorization provided in paragraphs (2)
and (3) of art. 279 of the Code of Criminal Proce-
dure are not necessary, but the prosecutor or, as
the case may be, the investigating judge who was
to give the respective authorization is informed
immediately, but not later than during 24 hours,
about the performance of the respective actions.
These actions will be carried out only during the
criminal investigation.®

Criminal prosecution at the headquarters of
diplomatic missions and institutions assimilated to
them, as well as in the buildings where the mem-
bers of these representations and institutions as-
similated to them and their families live, may be
carried out only by the prosecutor and only at the
request or with the consent of the foreign state, the
head of the diplomatic mission or the head of the
institution assimilated to the diplomatic mission
and in their presence. The consent for carrying out
the criminal investigation actions under the con-
ditions of art. 279 paragraph (5) of the Code of
Criminal Procedure is requested through the Min-
istry of Foreign Affairs and European Integration
of the Republic of Moldova and these actions are
carried out in the presence of a representative of
the Ministry of Foreign Affairs and European Inte-
gration of the Republic of Moldova.” These actions
cannot be carried out in the phase of verification
of the notification regarding the crime, so, respec-
tively, they are carried out within the framework of
the criminal investigation.

SSee art. 279 paragraph (4) of the Code of Criminal Pro-
cedure.
"See art. 279 paragraph (S) of the Code of Criminal Pro-
cedure.
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COMPARATIVE LAW REGULATIONS
REGARDING INCRIMINATION OF
ILLEGAL DRUG TRAFFICKING

lurie LARII,
PhD, university professor

Marian NUCU,
PhD

Sistemul juridic al oricdrui stat reflectd atitudinea
fatd de problemele generate de criminalitate, inclusiv
de fenomenul narcomaniei. Constiente de pericolul pe
care il produc multiplele categorii de fapte antisocia-
le, dublate de existenta varietitii sistemelor juridice,
statele lumii, in vederea preveniri unor dezechilibre
procedurale, au luat mdsuri menite si conducd la
adaptarea unui nou cadru juridic, prin incriminarea
de noi fapte privitoare la criminalitatea organizatd,
aderdnd la tratate, conventii si acorduri internati-
onale, europene, regionale sau bilaterale, in acest fel
asigurdandu-se si cadrul institutional focalizat pe pre-
venirea si combaterea traficului ilicit de droguri.

Cuvinte-cheie: trafic ilicit de droguri, substante
narcotice, consum de droguri, comercializarea drogu-
rilor, narcomanie, criminalitate organizatd, politicd
antidrog.

The legal system of any state reflects the attitude
towards the problems generated by crime, including
the phenomenon of drug addiction. Aware of the dan-
ger posed by the multiple categories of antisocial acts,
doubled by the existence of a variety of legal systems,
the states of the world, in order to prevent procedural
imbalances, have taken measures to lead to the ad-
aptation of a new legal framework, by incriminating
new facts regarding organized crime, adhering to in-
ternational, European, regional or bilateral treaties,
conventions and agreements, thus ensuring the insti-
tutional framework focused on preventing and com-
bating illicit drug trafficking.

Keywords: illicit drug trafficking, narcotic sub-
stances, drug consumption, commercialization of
drugs, drug addiction, organized crime, anti-drug
policy.

Introducere. In prezent, traficul ilicit de
droguri reprezinta o activitate criminali cu carac-
ter transnational, care actioneazd in conformita-
te cu legile economiei de piata, avind drept scop
imediat alimentarea centrelor de consum si, ca fi-
nalitate, obtinerea unor profituri enorme. Aceasta
presupune, in mod justificat, interesul statului de
a-si orienta cit mai eficient propria politica in lup-
ta antidrog, pentru apirarea sinatatii cetatenilor
sii si salvarea valorilor sociomorale. Insi fiecarui
stat ii sunt specifice anumite particularitati de-
terminate de asezarea geografici, traditii, religie,
culturd §i, nu in ultimul rdnd, de diversitatea si
disponibilitatea drogurilor la un anumit moment.

Astfel, cercetarea comparati a criminalita-

Introduction. At present, illicit drug traf-
ficking is a transnational criminal activity, which
acts in accordance with the laws of the market
economy, with the immediate aim of supplying
consumption centers and, as a finality, obtaining
enormous profits. This justifiably presupposes
the state’s interest in orienting its own policy in
the fight against drugs as effectively as possible,
in order to defend the health of its citizens and
save socio-moral values. But each state is specific
to certain particularities determined by the geo-
graphical location, traditions, religion, culture
and, last but not least, by the diversity and avail-
ability of drugs at a given time.

Thus, the comparative research of crime re-
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tii legate de traficul ilicit de droguri permite de a
evidentia solutiile legislative centrate pe preveni-
rea si combaterea fenomenului narcomaniei in
diferite state in functie de particularititile natio-
nale ale sistemului de drept al fiecarui stat, exis-
tenta unor obligatii juridice pe plan international
si la nivelul relatiilor interstatale, care depind de
faptul daci statul este exportator (producitor),
importator (consumator) sau stat de tranzitare a
substantelor narcotice.

Rezultate obtinute si discutii. La statele cu
o politica toleranta fata de consumul si circulatia
ilegala a substantelor narcotice se referd Germania,
Olanda, Italia, Spania si Elvetia. Totusi legislatia
acestor state diferentiaza categoriile de raspundere
in functie de tipul substantei narcotice. Respective-
le state au stabilit pedepse destul de severe pentru
producerea si distribuirea drogurilor ,puternice”
(LSD, heroina, cocaina, opiul etc.) si masuri mai
putin severe pentru actiunile cu substante narcoti-
ce ,usoare” (marijuana, hasisul etc.).

In Germania este in vigoare Legea privind
circulatia substantelor narcotice (din 28 iulie
1981, cu modificirile si completirile ulterioare),
care prevede raspundere penald pentru un sir de
fapte, clasificate in functie de gradul de pericol
social pe care il prezinti [1, p. 3-5]. In particular,
sunt incriminate urmatoarele fapte: producerea
ilegala a substantelor narcotice (in proportii mari,
care prezinta pericol pentru sanatatea si viata oa-
menilor, fie de citre membrii formatiunilor crimi-
nale, fie in scop de instriinare); comercializarea
substantelor narcotice; introducerea in tard si
pastrarea substantelor narcotice in proportii mari
etc. Pentru pastrarea drogurilor este prevazuta
pedeapsa sub formi de privare de libertate pe un
termen de la 1 la 4 ani sau amenda. In cazul in care
persoana vinovata pastreaza substante narcotice
in proportii mari, aceasta poate fi privata de liber-
tate pe un termen de la 1 1a 15 ani [2].

Prezinti interes normele orientate spre ate-
nuarea pedepsei sau chiar neaplicarea pedepsei in
privinta persoanelor care au sivérsit fapte care nu
prezintd un pericol social semnificativ pentru so-
cietate, daci existd posibilitatea de ale trata de de-
pendenta fatd de substantele narcotice. Esenta lor
constd in faptul ca instanta de judecatd poate si
nu stabileasci o astfel de pedeapsd, daci persoana

lated to illicit drug trafficking allows to highlight
the legislative solutions focused on preventing
and combating the phenomenon of drug addic-
tion in different states according to the national
particularities of the legal system of each state, the
existence of legal obligations internationally and
the level of interstate relations, which depends on
whether the state is an exporter (producer), im-
porter (consumer) or state of transit of narcotic
substances.

Results obtained and discussions. Ger-
many, Netherlands, Italy, Spain and Switzerland
are concerned with states with a policy of toler-
ance towards the illegal consumption and circu-
lation of narcotic substances. However, the legis-
lation of these states differentiates the categories
of liability according to the type of narcotic sub-
stance. Those states have set fairly severe penalties
for the production and distribution of “strong”
drugs (LSD, heroin, cocaine, opium, etc.) and
less severe measures for actions with “light” nar-
cotics (marijuana, hashish, etc.).

The Law on the Movement of Narcotic
Substances is in force in Germany (of 28 July
1981, as subsequently amended and supple-
mented), which provides for criminal liability
for a series of facts, classified according to the
degree of social danger they present [1, p. 3-5].
In particular, the following facts are incriminat-
ed: illegal production of narcotic substances (in
large proportions, which pose a danger to human
health and life, either by members of criminal for-
mations or for the purpose of alienation); mar-
keting of narcotic substances; introduction into
the country and storage of narcotic substances in
large proportions, etc. For the retention of drugs,
the punishment is provided in the form of depri-
vation of liberty for a term of 1 to 4 years or a fine.
If the offender keeps large amounts of narcotics,
he may be deprived of his liberty for a period of 1
to 15 years [2].

The rules aimed at mitigating the punish-
ment or even the non-application of the punish-
ment in respect of persons who have committed
acts that do not present a significant social danger
to society, if there is a possibility to treat them of
dependence on narcotic substances are of major
interest. Their essence consists in the fact that



pastreaza substantele narcotice in proportii mici si
doar pentru consum propriu, fie si-i suspende exe-
cutarea pedepsei pe un termen de 2 ani, daci pen-
tru fapta savarsita este prevazuti o pedeapsa priva-
tivd de libertate pe un termen de pani la2 ani [2].

Pe langi cele mentionate, in legislatia RFG
sunt introduse o serie de completiri ce se refera la
lupta cu spilarea mijloacelor financiare obtinute
pe cale criminala. De fapt, este introdusi ,regula
probarii simplificate”, care a extins posibilititile
confiscarii bunurilor patrimoniale obtinute din
activititi criminale.

In Italia sunt incriminate circulatia ilegala
(propunerea, comercializarea, transmiterea etc.)
a substantelor narcotice in proportii mici pentru
consumul de citre alta persoand, precum i pro-
ducerea ilegala a substantelor narcotice, cu evi-
dentierea semnelor calificate ,in proportii mari”
si yproducerea organizati ilegald a substantelor
narcotice” [3, p. 56; 4].

De asemenea, constituie agravanta actiunile
ilegale ce se refera la traficul ilicit de droguri comise
de membrii unor grupari criminale inarmate. Pen-
tru astfel de formatiuni criminale este prevazuta
cea mai severd pedeapsd, si anume privarea de li-
bertate pe un termen de pani la 24 de ani 3, p. 59].

Legislatia spaniold este reprezentativa sub
aspectul diferentierii raispunderii pentru sivarsirea
unor actiuni ilegale cu diferite tipuri de substante
narcotice. In anul 1985, dupi introducerea in Spa-
nia a modelului legislativ olandez (consumul legal
al substantelor narcotice in scopuri nemedicinale),
numirul narcomanilor inregistrati oficial a crescut
de la 200 mii panila 1,5 milioane, iar tara s-a trans-
format intr-o bazi de transbordare a substantelor
narcotice din toatd lumea [, p. 123]. Acest fapt a
influentat considerabil asupra sistemului de pedep-
se. In prezent, legislatia spaniol a stabilit un regim
sanctionator sub forma de inchisoare pentru comi-
terea infractiunilor ce se refera la circulatia ilegald a
drogurilor ,usoare” pe un termen de panala 17 ani
si 4 luni, iar pentru drogurile ,puternice” — pana la
23 de ani §i 4 luni [S, p. 129].

Un loc aparte il ocupa Olanda, tara in care
sunt permise comercializarea si consumul drogu-
rilor ,,usoare” (marijuana, hasisul) in locuri speci-
al destinate. Totusi, in afara acestor localuri este
considerata ilegald chiar si comercializarea ma-
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the court may not establish such a punishment, if
the person keeps the narcotic substances in small
proportions and only for his own consumption,
or to suspend the execution of the sentence for a
period of 2 years, if for the committed deed a cus-
todial sentence of up to 2 years is provided [2].

Along with those mentioned, in the FRG
legislation are introduced a series of additions
that refer to the fight against money laundering
criminally obtained. In fact, the “simplified pro-
bation rule” is introduced, which has extended
the possibilities of confiscating patrimonial assets
obtained from criminal activities.

In Italy, the illegal circulation (proposal,
marketing, transmission, etc.) of narcotics in
small proportions for consumption by another
person is incriminated, as well as the illegal pro-
duction of narcotic substances, with the high-
lighting of qualified signs “in large proportions”
and “illegally organized production of narcotic
substances” [3, p. 56; 4].

Also aggravating are the illegal actions re-
lated to the illicit drug trafficking committed by
members of some armed criminal groups. For
such criminal formations, the most severe pun-
ishment is provided, namely deprivation of lib-
erty for a term of up to 24 years [3, p. 59].

Spanish legislation is representative in
terms of differentiating liability for illegal actions
with different types of narcotics. In 1985, after the
introduction of the Dutch legislative model (le-
gal consumption of narcotic substances for non-
medicinal purposes) in Spain, the number of of-
ficially registered drugaddicts increased from 200
thousand to 1.5 million, and the country became
a transshipment base of narcotics around the
world [, p. 123]. This has had a significant im-
pact on the punishment system. Currently, Span-
ish law has established a sanctioning regime in the
form of imprisonment for committing crimes re-
lated to the illegal circulation of “light” drugs for
a period of up to 17 years and 4 months, and for
“strong” drugs - up to 23 years and 4 months [S,
p- 129].

A special place is occupied by the Nether-
lands, the country where the sale and consump-
tion of “light” drugs (marijuana, hashish) are al-
lowed in specially designated places. However,
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rijuanei. Raspunderea penal3, fira nici o exceptie,
este prevazuta doar pentru comercializarea si pas-
trarea drogurilor cu efect puternic (heroina, cocai-
na, opiul, LSD etc.). Este important de mentionat
ca multi criminologi olandezi au constatat ca per-
misivitatea consumului de droguri ,usoare” pro-
voaca ca urmare consumul drogurilor ,puternice”.

Austria, in virtutea unei pozitii geografice,
este un teritoriu de tranzit al substantelor narco-
tice. De la sud, est si sud-est, din Slovenia, Unga-
ria, Cehia si Slovacia patrund in tard prin ,traseul
balcanic” heroina, opiul, hasisul, precum si alte
substante narcotice din grupul canabisului. De la
nord-vest si nord — substante narcotice sintetice de
tipul ,Ecstasy”, predominant de origine poloneza
si olandez3, precum si cocaina. In afara de aceasta,
in regiunile de sud i sud-est ale tarii au fost depis-
tate semanaturi ilegale de canepa cu continut spo-
rit de tetragidrocanabinol (TGK) [6, p. 95].

In ultimii ani, Austria atesta o agravare a si-
tuatiei cu privire la traficul ilicit de droguri. Din
anul 1998 este in vigoare Legea privind substan-
tele narcotice, prevederile cireia, comparativ cu
cele ale legii anterioare, au fost aduse in confor-
mitate cu conventiile ONU. Acest act normativ
determina nu doar principiile de bazi ale contra-
cararii traficului ilicit de droguri, ci mai contine si
norme concrete care reflectd faptele ilegale ce se
referd la substantele narcotice, precum si sanctiu-
nile pentru sivarsirea lor [7].

Respectiva lege prevede raspundere con-
traventionald §i penald pentru operatiunile ilegale
cu substantele narcotice. Prin urmare, cele mai
severe sanctiuni sunt prevazute pentru activitatea
criminald organizata, crearea si conducerea unei
organizatii criminale, precum s§i participarea la
aceasta a conducatorilor si membrilor organiza-
tiilor criminale care se ocupa de comercializarea
ilegald a substantelor narcotice in proportii mari.

Legea fixeazd doud principii de bazi: 1)
pedepse severe in privinta persoanelor care se
ocupi cu traficul de substante narcotice (10-20
de ani privatiune de libertate sau chiar detentie pe
viatd); 2) stimularea narcomanilor de a se trata,
inclusiv prin atenuarea pedepsei pentru persoa-
nele bolnave de narcomanie. Pastrarea si consu-
mul substantelor narcotice sunt interzise. Daci
narcomanul este de acord si fie tratat, atunci in

outside of these places, even the sale of marijuana
is considered illegal. Criminal liability, without
exception, is provided only for the sale and stor-
age of drugs with strong effect (heroin, cocaine,
opium, LSD etc.). It is important to note that
many Dutch criminologists have found that per-
missiveness of “light” drug use causes “strong”
drug use.

Austria, by virtue of its geographical posi-
tion, is a transit territory for narcotics. From the
south, east and southeast, from Slovenia, Hunga-
ry, Czech Republic and Slovakia, heroin, opium,
hashish, as well as other narcotic substances from
the cannabis group enter the country through the
“Balkan route”. From the northwest and north —
come synthetic narcotic substances of the type
“Ecstasy”, predominantly of Polish and Dutch or-
igin, as well as cocaine. In addition, illegal sowing
of hemp with a high content of tetragidrocanabi-
nol has been detected in the southern and south-
eastern regions of the country (TGK) [6, p. 95].

Austria has witnessed a worsening of the
situation regarding illicit drug trafficking during
the recent years. The Law on Narcotic Substanc-
es has been in force since 1998, the provisions of
which, compared to those of the previous law,
were brought in accordance with UN conven-
tions. This normative act determines not only
the basic principles of counteracting illicit drug
trafficking, but also contains concrete norms that
reflect the illegal facts that refer to narcotic sub-
stances, as well as the sanctions for their commis-
sion [7].

That law provides for contravention and
criminal liability for illegal operations with nar-
cotics. Therefore, the most severe sanctions are
provided for organized criminal activity, the cre-
ation and management of a criminal organiza-
tion, as well as the participation in it of the leaders
and members of criminal organizations engaged
in the illegal trafficking of narcotics in large pro-
portions.

The law sets out two basic principles: 1)
severe penalties for drug traffickers (10-20 years
imprisonment or even life imprisonment); 2)
stimulating drug addicts to treat them, including
by reducing the punishment for people with drug
disease. The storage and consumption of narcotic



locul privirii de libertate instanta de judecata ii
stabileste un termen de probi de doi ani [7].

Totodata, prevederile legale ofera posibili-
tatea tratarii de narcomanie doar in baza propriu-
lui acord, deoarece se consideri ci vindecarea de
respectiva maladie, fard vointa narcomanului, nu
este posibild. Un program national privind contra-
cararea §i raspandirea narcomaniei §i a traficului
ilicit de droguri in tari lipseste, toat activitatea in
acest domeniu fiind realizati in cadrul planificarii
curente a ministerelor si departamentelor.

La grupul de state cu cea mai severa legislatie
orientatd spre contracararea traficului ilicit de dro-
guri, care prevede masuri severe de pedeapsi (inclu-
siv pedeapsa cu moartea), se refera: Franta, China,
Iran, Pakistan, Thailanda, Malayzia, Nigeria etc.

Franta, fiind unul din statele-producitoare
de baza ale paielor de mac, realizeazi un control
eficient asupra producerii in baza sistemelor de
licentiere introduse si a pedepselor penale care
limiteaza proportiile utilizirii ilegale a diferitor
droguri. Astfel, in conformitate cu art. 222-41 CP
Francez sunt recunoscute in calitate de droguri
substantele si plantele indicate in art. L.627 din
Codul sanatatii al Frantei.

Pentru persoanele fizice sau juridice recu-
noscute vinovate de sivarsirea unei infractiuni ce
se referd la traficul ilicit de droguri, instanta de ju-
decata, alaturi de pedepsele de bazd, poate stabili
o pedeapsi suplimentara sub forma de confiscare
a utilajului §i a bunurilor care au servit direct sau
indirectla sdvarsirea infractiunii; confiscarea tota-
13 sau partiald a averii condamnatului; retragerea
licentei pe un termen de S ani sau lichidarea insti-
tutiei, dacd de catre proprietar sau cu participarea
sa au fost savarsite tranzactii ilegale cu droguri.

Infractiunile care au ca obiect substantele
narcotice pot fi clasificate in felul urmator:

1. Actiunile orientate spre organizarea sau
conducerea grupului in scopul sivérsirii unor
operatiuni ilegale cu substantele narcotice (alin.
(1) art. 222-34 CP).

2. Conducerea sau organizarea grupului in
scopul utilizarii ilegale a substantelor narcotice
(alin. (2) art. 222-34 CP).

3. Importul sau exportul ilegal al substante-
lor narcotice, inclusiv transportarea, pastrarea i
transmiterea acestora (art. 222-36 si 222-37 CP).
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substances is prohibited. If the drug addict agrees
to be treated, then instead of deprivation of lib-
erty the court sets a probation period of two years
[7].

At the same time, the legal provisions offer
the possibility of drug treatment only on the basis
of their own agreement, because it is considered
that the cure of the respective disease, without the
will of the drug addict, is not possible. A national
program on counteracting and spreading drug
addiction and illicit drug trafhicking in the coun-
try is missing, all activity in this area being carried
out within the current planning of ministries and
departments.

The group of states with the most severe
legislation aimed at counteracting illicit drug traf-
ficking, which provides for severe punitive mea-
sures (including the death penalty), refers to:
France, China, Iran, Pakistan, Thailand, Malaysia,
Nigeria, etc.

France, being one of the main producer
countries of poppy straw, achieves effective con-
trol over production based on the introduced
licensing systems and criminal penalties that
limit the proportions of illegal use of various
drugs. Thus, in accordance with art. 222-41 of the
French Criminal Code the substances and plants
indicated in art. L.627 of the French Health Code
are recognized as drugs.

For natural or legal persons convicted of a
crime related to illicit drug trafficking, the court,
along with the basic punishments, may establish
an additional penalty in the form of confiscation
of the equipment and goods that served directly
orindirectly to the commission of the crime; total
or partial confiscation of the convict’s property;
withdrawal of the license for a period of 5 years
or liquidation of the institution, if by the owner
or with his participation illegal drug transactions
were committed.

Offenses involving narcotic substances can
be classified as follows:

1. Actions aimed at organizing or leading
the group for the purpose of committing illegal
operations with narcotic substances (paragraph
(1) art. 222-34 of the Criminal Code).

2. Leading or organizing the group for the
purpose of illegal use of narcotics (paragraph (2)
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4. Infractiunile care au ca scop atragerea
persoanelor in consumul drogurilor (alin. (2) art.
222-37, art. 222-39 CP).

S. Infractiunile orientate spre producerea
sau prepararea drogurilor (art. 222-35 CP).

6. Orice actiuni orientate spre legalizarea
veniturilor provenite din comertul ilegal cu sub-
stante narcotice (art. 222-38 CP).

Ca tipuri de pedepse complementare, co-
mune pentru persoanele fizice si juridice, pot fi
urmatoarele:

1. Confiscarea utilajului si a intregii averi
care a servit direct sau indirect la comiterea in-
fractiunii, precum si orice produs al siu, indife-
rent de apartenenta si locul aflarii acestora, daca
proprietarul cunostea provenienta acestora sau
utilizarea lor ilegali (alin. (1) art. 222-49 CP).

2. Confiscarea totala sau partiala a averii
condamnatului (alin. (2) art. 222-49 CP).

3. Dacaintr-unlocal deschis pentru public, de
citre proprietar sau cu participarea sa au fost comise
actiuni ilegale cu droguri, atunci proprietarul localu-
lui este lipsit definitiv sau ii este retrasi licenta pe un
termen de pani la cinci ani (art. 222-50 CP).

Pentru persoanele fizice pedepsele com-
plementare pot fi urmitoarele:

1. Interdictia de a aparea in anumite locuri
stabilite de citre instanta de judecata, monitori-
zarea comportamentului i asistenta necesara in
vederea integrarii sociale a persoanei.

2. Interdictia de a parasi teritoriul Frantei pe
un termen de péna la cinci ani, daci subiect al infrac-
tiunii este un cetitean francez (art. 131-30 CP).

3. Daci infractiunea este comisd de citre
cetateni strdini, atunci instanta de judecata, pe
langa pedeapsa principala, emite hotararea pri-
vind interdictia de a se afla pe teritoriul Frantei
definitiv sau pe un termen nu mai mare de zece
ani, in functie de gravitatea faptei comise, dupa
executarea pedepsei principale (art. 222-47 CP).

Fati de minorii recunoscuti vinovati de co-
miterea unor infractiuni sunt aplicate masuri de
protectie, ajutor, masuri de monitorizare si ma-
suri de constringere cu caracter educativ in con-
ditiile prevazute de o lege speciald, care determina
conditiile in care pot fi stabilite pedepse minorilor
cu varsta mai mare de treisprezece ani [8].

Hong Kong. Substantele narcotice si psi-

art. 222-34 of the Criminal Code).

3. Illegal import or export of narcotic sub-
stances, including their transportation, storage
and transmission (art. 222-36 and 222-37 of the
Criminal Code).

4. Crimes aimed at attracting people to
drug use (paragraph (2) art. 222-37, art. 222-39
of the Criminal Code).

S. Offenses aimed at the production or
preparation of drugs (art. 222-35 of the Criminal
Code).

6. Any actions aimed at legalizing revenues
from the illegal trade in narcotics (art. 222-38 of
the Criminal Code).

As types of complementary punishments,
common for individuals and legal entities, may be
the following:

1. Confiscation of the equipment and all
the property that served directly or indirectly in
the commission of the crime, as well as any of its
products, regardless of their affiliation and loca-
tion, if the owner knew about their origin or their
illegal use (paragraph (1) art. 222-49 of the Crim-
inal Code).

2. Total or partial confiscation of the con-
vict’s property (paragraph (2) art. 222-49 of the
Criminal Code).

3. If in a place open to the public, by the
owner or with his participation, illegal drug ac-
tions have been committed, then the owner of
the place is permanently absent or his license is
revoked for a term of up to five years (art. 222-50
of the Criminal Code).

For individuals, the additional penalties
may be the following:

1. Prohibition to appear in certain places
established by the court, monitoring of behavior
and necessary assistance for the social integration
of the person.

2. Prohibition to leave the territory of
France for a term of up to five years, if the subject
of the crime is a French citizen (art. 131-30 of the
Criminal Code).

3. If the crime is committed by foreign na-
tionals, then the court, along with the main pun-
ishment, issues the decision on the ban on be-
ing in the territory of France permanently or for
a period not exceeding ten years, depending on



hotrope, in conformitate cu legislatia din Hong
Kong, cad sub incidenta unui regim aspru de
control. Unul din actele normative de bazi care
reglementeazi relatiile in acest domeniu i care
prevede o raspundere severa pentru importul,
exportul, tranzitarea, comercializarea si consu-
mul substantelor narcotice i a precursorilor este
Legea privind produsele farmaceutice ce prezin-
ta un risc sporit. Prin legea respectiva se prevede
pedeapsa maxima pentru importul ilegal, precum
si pentru producerea unor astfel de produse sub
formi de amendai, echivalentd cu 625 mii dolari
SUA si detentie pe viata [9].

Pedepsele pentru alte infractiuni legate de
substantele narcotice sunt la fel de severe. Spre
exemplu, pentru posesia produselor farmaceutice
interzise este prevazuta o amenda de 1 mil. de do-
larilocali si privarea de libertate pe un termen de 7
ani; pentru deschiderea si intretinerea unui local
pentru fumatul substantelor narcotice — amenda
in marime de S mil. de dolari locali si privatiune
de libertate pe un termen de 15 ani; pentru cul-
tivarea canepii sau macului de opiu — amenda in
marime de 100 mii de dolarilocali si privatiune de
libertate pe un termen de 15 ani [9].

Legea privind substantele farmaceutice peri-
culoase statueaza pentru medicii practicieni si tind
o evident strict a pastrarii si eliberarii substantelor
narcotice sia altor produse farmaceutice aflate la evi-
denta stricta. Neindeplinirea legii in ceea ce priveste
evidenta acestora poate atrage o pedeapsa sub forma
de amendi p4na la 450 mii de dolari locali i privarea
de libertate pe un termen de trei ani.

In capitolul 138 al Legii privind substante-
le farmaceutice periculoase se regiseste cerinta
privind controlul asupra utilizarii in scopuri medi-
cinale a medicamentelor prin licentierea produca-
torilor, comerciantilor, importatorilor si exportato-
rilor. Pentru importul ilegal, exportul, producerea,
livrarea sau posesia precursorilor poate fi aplicata
pedeapsa maxima sub forma de amenda in marime
de 1 mil. de dolari locali si privarea de libertate pe
un termen de 15 ani [10, p. 156-158].

Un alt domeniu al luptei cu traficul ilicit
de droguri este prevenirea ,spalirii” mijloacelor
financiare obtinute prin cii ilegale. Legea privind
recuperarea veniturilor provenite din circulatia
ilegald a substantelor narcotice si Legea privind
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the gravity of the act committed, after the execu-
tion of the main punishment (art. 222-47 of the
Criminal Code).

Protection, assistance, monitoring and
educational measures are applied to minors con-
victed of crimes under the conditions provided
by a special law, which determines the conditions
under which punishments may be established for
minors older than thirteen years [8].

Hong Kong. Narcotic and psychotropic
substances, in accordance with Hong Kong law,
fall under a strict control regime. One of the basic
normative acts that regulates the relations in this
field and that stipulates a severe responsibility for
the import, export, transit, trade and consump-
tion of narcotic substances and precursors is the
Law on pharmaceutical products that present an
increased risk. The law provides for the maximum
penalty for illegal importation, as well as for the
production of such products in the form of a fine,
equivalent to 625 thousand US dollars and life
imprisonment [9].

Penalties for other narcotics offenses are
equally severe. For example, for possession of
banned pharmaceuticals, a fine of 1 million local
dollars and deprivation of liberty for a period of
7 years is provided; for the opening and mainte-
nance of a place for smoking narcotics - a fine in
the amount of S million local dollars and depriva-
tion of liberty for a term of 15 years; for the cul-
tivation of hemp or opium poppy - a fine of 100
thousand local dollars and deprivation of liberty
for a period of 15 years [9].

The Law on Dangerous Pharmaceutical
Substances stipulates for medical practitioners to
keep a strict record of the storage and release of
narcotic substances and other pharmaceuticals in
strict record. Failure to comply with the law re-
garding this kind of evidence may result in a fine
of up to 450 thousand local dollars and depriva-
tion of liberty for a period of three years.

Chapter 138 of the Law on Dangerous
Pharmaceutical Substances contains the require-
ment to control the use of medicinal products for
medicinal purposes by licensing manufacturers,
traders, importers and exporters. For illegal im-
port, export, production, delivery or possession
of precursors, the maximum penalty in the form
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infractiunile organizate i grave stabilesc ordinea
relevarii, inghetarii §i confiscirii mijloacelor pro-
venite in urma comercializarii drogurilor, precum
si actiunile ce urmeaza a fi intreprinse in vederea
prevenirii ,spalarii” respectivelor mijloace. In afa-
ra de aceasta, mijloacele financiare, bunurile mo-
bile si imobile procurate cu banii ,spalati”, prin
hotararea instantei de judecatd, pot fi confiscate
[11,p. 106].

Apropierea geografica a Hong Kong-ului de
centrele mondiale de producere a drogurilor din
Asia centrald si sud-estic3, statutul siu de centru
comercial si de transport faciliteazi faptul ca respec-
tivul teritoriu sa devina destul de vulnerabil pentru
realizarea scopurilor criminale ale traficantilor de
droguri internationali si locali. Din aceste consi-
derente, in politica organelor de drept este actuala
extinderea colaborarii cu organizatiile nationale si
internationale care lupta cu traficul ilicit de droguri.

In continuare, ne propunem si facem o
analizd succinta a cadrului legal care incrimineaza
traficul ilicit de droguri in statele ce fac parte din
sistemul de drept anglo-saxon.

Pe masura preocupirilor consistente ale co-
munitatii internationale care au finalizat cu inche-
ierea unui numdr important de acorduri, conventii
si protocoale menite si prevind §i si combati tra-
ficul si consumul ilicit de droguri, Statele Unite ale
Americii au recurs la crearea unor remedii legale in-
terne. Astfel, in SUA au fost adoptate o serie de legi
federale care aveau scopul de a reduce circulatia
drogurilor. Un exemplu in acest sens il reprezinta
legea federald denumita Actul narcotic al lui Harri-
son din 1914, care limita prescriptiile ,pdna la intre-
ruperile medicale legitime” [12]. In sensul acestei
legi federale, tribunalele urmau si interpreteze ca
este admisibil tratamentul cu substante narcotice,
in ipoteza in care medicii ar putea prescrie narco-
tice pentru pacienti in cursul tratamentului normal
si nu pentru tratamentul dependentei, prin oferirea
unei stari de satisfactie cu efect temporar.

Aceasta clauzd a fost interpretati dupa
1917 in sensul ¢ un medic nu poate prescrie opia-
cee unui dependent, deoarece dependenta la acea
etapi nu era considerati o boala. In lumina acelor
evenimente, un numir de medici au fost arestatji,
iar o parte din ei au fost condamnati. Intr-un final,
personalul medical a invitat repede sd nu prescrie

of a fine of 1 million local dollars and deprivation
of liberty for a period of 15 years may be applied
[10, p. 156-158].

Another area of the fight against illicit drug
trafficking is the prevention of “laundering” of
financial means obtained through illegal means.
The Law on the Recovery of Revenues from the
Illegal Circulation of Narcotic Substances and
the Law on Organized and Serious Crimes estab-
lish the order of detection, freezing and confisca-
tion of means of drug trafficking, as well as ac-
tions to be taken to prevent “laundering” of those
means. In addition, financial means, movable and
immovable property procured with “laundered”
money, by court decision, may be confiscated
[11, p. 106].

Hong Kong’s geographical proximity to
the world’s drug centers in Central and South-
East Asia, its status as a commercial and transpor-
tation hub make it quite vulnerable to the crimi-
nal purposes of international drug traffickers, as
well as of local. For these reasons, in the policy
of law enforcement bodies it became ruling to ex-
pand the collaboration with national and interna-
tional organizations that fight against illicit drug
trafhicking,

Next, we aim to make a brief analysis of
the legal framework that criminalizes illicit drug
trafficking in the states that are part of the Anglo-
Saxon legal system.

As the consistent concerns of the interna-
tional community have culminated in the conclu-
sion of a number of agreements, conventions and
protocols aimed at preventing and combating il-
licit drug trafhicking and use, the United States has
resorted to the creation of domestic legal reme-
dies. Thus, a number of federal laws were enacted
in the United States aimed at reducing drug traf-
ficking. An example of this is the federal law called
the Harrison Narcotics Act of 1914, which limited
prescriptions “to legitimate medical interrup-
tions.” [12]. For the purposes of this federal law,
the courts were to interpret that treatment with
narcotics would be permissible, in the event that
physicians could prescribe narcotics for patients
during normal treatment and not for the treat-
ment of addiction, by providing satisfaction with
temporary effect.



opiacee dependentilor. In cauza Statele Unite ale
Americii v. Doremus, 249 US 86 (1919), Curtea
Suprema a decis ca Legea Harrison este consti-
tutionald, iar in cauza Webb v. Statele Unite ale
Americii, 249 US 96,99 (1919), Curtea a consta-
tat cd medicii nu au putut prescrie narcotice nu-
mai pentru intretinere [13].

In 1924 au fost adoptate o serie de amenda-
mente la Legea Harrison, prin care a fost interzis
importul de heroina pentru orice scop. Totodat3,
au fost adoptate o serie de legi complementare
cum ar fi, de exemplu, Legea uniformd a narcoti-
celor din 1932 si alte acte ale Guvernului Federal.

Legea Harrison, cu toate amendamentele
operate, si Legea uniformd a narcoticelor au con-
stituit inceputul unei noi etape de dezvoltare a
criminalitatii legatad de circulatia substantelor nar-
cotice, exprimata prin aparitia pietei negre a dro-
gurilor si a economiei subterane.

Adoptarea ulterioard a Protocolului de la New
York din 193S (intrat in vigoare la 8 martie 1936)
viza limitarea si reglementarea cultivarii macului
opiaceu, precum si productia, comertul internati-
onal si consumul opiului, necesar atit consumului
medicinal, cit si cercetarii stiintifice. Se incerca,
concomitent, suprimarea in mod indirect a pro-
ductiilor legale de opiu, limitind in acelasi timp
stocurile din acest drog detinute de fiecare stat.
Acelasi protocol conferea Comitetului central per-
manent al opiului, ale cirui functii sunt exercitate
in prezent de Organul International de Control al
Stupefiantelor (rezultat din fuziunea Comitetului
central permanent al opiului cu Organul de con-
trol al stupefiantelor), posibilitatea de a lua masuri
adecvate de supraveghere si sd aplice, in anumite
cazuri, embargoul asupra importului sau exportu-
lui de opiu, ori in mod simultan asupra celor doua
operatiuni, cind acest lucru se impune.

Un pas important in prevenirea si combate-
rea circulatiei ilegale a stupefiantelor si a substan-
telor psihotrope l-a constituit adoptarea in 1984
a Declaratiei privind lupta impotriva traficului si
consumului ilicit de droguri, in scopul lansarii unei
noi ofensive impotriva efectelor nocive, multiple
si periculoase create de droguri.

Legislatia SUA este foarte complexa in ceea
ce priveste incriminarea faptelor legate de circula-
tia substantelor narcotice. Astfel, majoritatea nor-
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This clause was interpreted after 1917 in
the sense that a doctor cannot prescribe opiates
to an addict, because addiction at that stage was
not considered a disease. In light of those events,
anumber of doctors were arrested and some were
convicted. In the end, the medical staff quickly
learned not to prescribe opiates to addicts. In
the case United States v. Doremus, 249 U.S. 86
(1919), the Supreme Court ruled that the Harri-
son Act is constitutional, and in the case Webb v.
United States, 249 U.S. 96, 99 (1919), the Court
found that doctors could not prescribe narcotics
just for maintenance [13].

A series of amendments to the Harrison
Act were passed in 1924, prohibiting the import
of heroin for any purpose. At the same time, a
number of complementary laws were adopted,
such as the Uniform Narcotics Law of 1932 and
other acts of the Federal Government.

The Harrison Act, with all its amendments,
and the Uniform Narcotics Law were the begin-
ning of a new stage in the development of narcot-
ics-related crime, expressed by the emergence of
the black drug market and the shadow economy.

The subsequent adoption of the 1935 New
York Protocol (entered into force on March 8,
1936) aimed at limiting and regulating the cultiva-
tion of opium poppies, as well as the production,
international trade and consumption of opium,
necessary for both medicinal consumption and
scientific research. At the same time, an attempt
was made to indirectly suppress legal opium pro-
duction, while limiting the stocks of this drug
held by each state. The same protocol gave the
Standing Central Committee on Opium, whose
functions are currently exercised by the Interna-
tional Narcotics Control Board (resulting from
the merger of the Standing Central Committee
on Opium with the Narcotics Control Board),
the possibility to take appropriate supervisory
measures and apply, in certain cases, the embargo
on the import or export of opium, or simultane-
ously on the two operations, when this become
necessary.

An important step in preventing and com-
bating the illegal circulation of narcotic drugs
and psychotropic substances was the adoption in
1984 of the Declaration on Combating Drug Traf-
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melor de incriminare sunt concentrate in Compar-
timentul D al Subcapitolului I al Capitolului 13 din
Titlul 21 al Codului penal model al SUA.

O situatie specifici legislatiei penale ame-
ricane se rezumi la faptul cd primul articol din
compartimentul infractiunilor comise in sfera cir-
culatiei drogurilor este spalarea banilor. Astfel, §
854, intitulat Profituri obtinute din investitiile ilicite
cu droguri, interzice oricirei persoane si obtini un
venit derivat, direct sau indirect, prin incilcarea
prohibitiei stabilite in prezentul articol, de a obti-
ne venituri ilicite din investitiile ficute in droguri,
iar fapta comisa se pedepseste cu inchisoare de la
un an la 10 ani sau amenda in marime de péana la
50 000 de dolari SUA, ori ambele [14].

Articolul § 856 incrimineazd mentinerea
spatiilor in scopul utilizdrii drogurilor, adici fapta
exprimatd prin deschiderea, inchirierea, utiliza-
rea, intretinerea sau gestionarea unui spatiu, in-
diferent dacd are un caracter permanent sau tem-
porar, in scopul fabricirii, stocarii, distribuirii, ori
folosirii substantelor narcotice, cu sau fird com-
pensare. Aceasta fapta incriminata de legiuitorul
american partial se aseamina cu fapta prevazuti
la art. 219 CP al RM. Spre deosebire de legiuito-
rul Roméniei si al Republicii Moldova, cel ame-
rican stabileste pedepse foarte drastice: pedeapsa
cu inchisoare pe un termen de pani la 20 de ani,
amenda in marime de pana la 500 000 de dolari
SUA sau ambele. Totodati legiuitorul american
stabileste pedeapsa pecuniard de 2 milioane de
dolari SUA pentru persoanele juridice. In calitate
de circumstantd agravantd legiuitorul american
indici situatia in care infractiunea de mentinere a
spatiilor in scopul utilizdrii drogurilor aduce atin-
gere patrimoniului persoanei. In acest caz, la pe-
deapsa de bazi se mai adaugi si o pedeapsa cu ca-
racter civil, care consti intr-o amenda in mirime
de 250 000 de dolari SUA ori dublul veniturilor
brute obtinute din activitatea infractionald [15].

Articolul § 861 incrimineazi atragerea per-
soanelor sub 18 ani la operatiuni legate de droguri
si anume vénzarea, distribuirea, obtinerea etc. si
stabileste ca circumstanta agravanta situatia in care
sunt atrasi in aceastd activitate persoane minore cu
vérsta de pana la 14 ani. Pentru faptele previzute
la acest articol legiuitorul american prevede o pe-
deapsa cu inchisoare de la 11a 5 ani sau amendi in

ficking and Illicit Use, with a view to launching a
new offensive against the harmful, multiple and
dangerous effects of drugs.

Thus, most of the indictment rules are con-
centrated in Compartment D of Subchapter I of
Chapter 13 of Title 21 of the US Criminal Code
Model.

A situation specific to American criminal
law is that the first article in the section on crimes
committed in the field of drug trafficking is money
laundering. Thus, § 854, entitled Profits from illicit
investments in drugs, prohibits any person from
obtaining income derived, directly or indirectly,
by violation of the prohibition laid down in this
article, from obtaining illicit income from invest-
ments in drugs, and the act committed punishes
with imprisonment from one to 10 years or a fine
of up to 50,000 US dollars, or both [14].

Article § 856 criminalizes the maintenance
of premises for the use of drugs, i.e. the act expressed
by the opening, rental, use, maintenance or man-
agement of a space, whether permanent or tem-
porary, for the manufacture, storage, distribution
or use of narcotics, with or without compensa-
tion. This deed incriminated by the American
legislator partially resembles the deed provided
in art. 219 of the Criminal Code of the Repub-
lic of Moldova. Unlike the legislator of Romania
and the Republic of Moldova, the American one
establishes very drastic punishments: imprison-
ment for up to 20 years, fine in the amount of up
to 500,000 US dollars or both. At the same time,
the American legislator establishes the pecuniary
punishment of 2 million US dollars for legal enti-
ties. As an aggravating circumstance, the Ameri-
can legislator indicates the situation in which the
crime of maintaining space for the purpose of drug
use infringes the person’s patrimony. In this case,
the basic punishment is added to a civil punish-
ment, which consists of a fine in the amount of
250,000 US dollars or double gross income ob-
tained from criminal activity [15].

Article § 861 criminalizes the attraction of
persons under the age of 18 to drug-related opera-
tions, and namely the sale, distribution, obtaining,
etc. and establishes as an aggravating circum-
stance the situation in which minors up to 14
years of age are attracted to this activity. For the



marime de 50 000 de dolari SUA ori ambele.

Articolul § 863 poate fi denumit ca omolog
al art. 217° CP al RM, iar pedepsele stabilite nu
depasesc 3 ani privatiune de libertate cu sau fara
amenda in marime de 25 000 de dolari SUA.

Ca si in alte state, problema traficului ilicit
de droguri este actuala si in Marea Britanie. Astfel,
in anul 1964 a fost adoptata Legea privind preve-
nirea abuzului in consumul substantelor narcotice,
prin care intreprinderile industriale si comercia-
le specializate in acest domeniu erau obligate sa
limiteze importul si exportul substantelor narco-
tice. Prin Legea din 2 iunie 1965 au fost adopta-
te Prevederile de bazd privind rdspunderea penald
pentru circulatia ilegald a substantelor narcotice,
cu o listd amanuntitd si cu determinarea tipurilor
substantelor narcotice interzise de a fi importate
si exportate fird o permisiune speciala.

In anul 1967, in legiturd cu rispandirea
larga a consumului de heroind si a substantelor
halucinogene de tipul LSD, a fost adoptata Legea
privind controlul asupra raspdndirii tipurilor peri-
culoase de droguri.

In scopul sporirii eficientei luptei cu narco-
mania si circulatia ilegald a substantelor narcotice,
de citre Asociatia Ofiterilor de Politie a Marii Bri-
tanii a fost creat un grup special antrenat in planifi-
carea luptei cu raspandirea drogurilor la nivel nati-
onal silocal. La rdndul sdu, serviciul pentru lupta cu
fenomenul narcomaniei si circulatia ilegala a sub-
stantelor narcotice conlucreazi intens cu serviciul
informational al Scotland Yard-ului [16, p. 102].

Japonia face parte din statele cu o politica juri-
dico-penala moderat3, legislatia cireia poate fi apre-
ciatd ca fiind una echilibrata si diferentiatd. Una din
premisele de bazi ale concordiei sociale, prosperarii
economice si stabilititii politice in Japonia este influ-
enta eficientd asupra criminalitatii (inclusiv asupra
traficului de droguri). Nivelul criminalititii in tar,
dupi criteriile internationale general-recunoscute,
este mentinut la un nivel destul de scazut.

Particularititile pozitiondrii Japoniei pe
piata internationald consta in faptul ci, nefiind un
stat producitor de substante narcotice, aceasta
este una din pietele principale ale comercializirii
metamfetaminei in Asia.

In Japonia, rispunderea penali pentru co-
miterea unor infractiuni legate de droguri este
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acts provided for in this article, the American leg-
islator provides for a sentence of imprisonment
from 1 to S years or a fine in the amount of 50,000
US dollars or both.

Article § 863 may be named as the coun-
terpart of art. 217° of the Criminal Code of the
Republic of Moldova, and the established pun-
ishments do not exceed 3 years of imprisonment
with or without a fine in the amount of 25,000 US
dollars.

As in other states, the issue of illicit drug
trafficking is also topical in Great Britain. Thus, in
1964, the Law on the Prevention of Narcotic Sub-
stance Abuse was adopted, by which industrial
and commercial enterprises specialized in this
field were obliged to limit the import and export
of narcotic substances. The Law of June 2, 1965
adopted the Basic Provisions on Criminal Liability
for the Illegal Circulation of Narcotic Substances,
with a detailed list and determination of the types
of narcotic substances prohibited from being im-
ported and exported without special permission.

In 1967, in connection with the widespread
use of heroin and hallucinogenic substances such
as LSD, the Law on Controlling the Spread of Dan-
gerous Drugs was adopted.

In order to increase the efficiency of the
fight against drug addiction and the illegal circu-
lation of narcotic substances, the Association of
Police Officers of Great Britain has created a spe-
cial group involved in planning the fight against
the spread of drugs at national and local level. In
its turn, the service for combating the phenom-
enon of drug addiction and the illegal circulation
of narcotic substances works closely with the in-
formation service of Scotland Yard [16, p. 102].

Japan is one of the states with a moderate
legal and criminal policy, the legislation of which
can be considered as a balanced and differenti-
ated one. One of the basic premises of social con-
cord, economic prosperity and political stability
in Japan is the effective influence on crime (in-
cluding drug trafficking). The level of crime in the
country, according to generally recognized inter-
national criteria, is kept at a fairly low level.

The peculiarities of Japan’s positioning on
the international market are that not being a state
producing narcotics, it is one of the main markets
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previzutd de Codul penal al Japoniei (Cap. 14
,Infractiunile care se raporteazi la opiu”) si legi-
le speciale (Legea privind drogurile si substantele
psihotrope; Legea privind lupta cu cdnepa; Legea
privind lupta cu opiul; Legea privind lupta cu sub-
stantele cu efect stimulator; Legea privind ocrotirea
sandtatii psihice) [17, p. 261-269].

Codul penal al Japoniei prevede pentru
importul si alte actiuni ce tin de opiu o pedeapsa
sub formi de privatiune de libertate, cu atragerea
obligatorie la munca pe un termen de la 1 an pana
la 10 ani (art. 138). Cea mai blandi pedeapsa
(privatiunea de libertate cu atragerea obligatorie
la munci pe un termen panila 1 an) este prevazut
de Codul penal al Japoniei pentru detinerea opiu-
lui sau a unui dispozitiv pentru fumatul opiului
(art. 140) [18].

In Japonia, unde problema narcotizirii po-
pulatiei nu este atit de acuti, predomina concep-
tia care determina scopurile si semnele de baza
ale pedepsei, si anume cea a reabilitarii delincven-
tilor in baza unui tratament individual [ 19, p. 28].

In afari de pedeapsa nemijlociti previazuta
pentru circuitul ilegal al substantelor narcotice,
Japonia mai posedd un mecanism eficient de lup-
ta cu veniturile ilegale si legalizarea acestora. Se
considera ca lupta cu veniturile ilegale trebuie sa
fie realizata in paralel cu curmarea infractiunilor
din care provin mijloacele financiare, confiscarea
veniturilor ilicite §i prevenirea tainuirii si spala-
rii banilor, fapt care ofera cel mai optim rezultat
in domeniul contracardrii criminalitatii. Legea
speciald privind lupta cu drogurile, care a intrat in
vigoare in anul 1992, este orientata spre lupta cu
veniturile ilicite obtinute in urma infractiunilor
legate de droguri. Ministerul Finantelor si alte
organe administrative verifici activitatea tuturor
institutiilor financiare si realizeaza supraveghe-
rea acestei activitati. Institutiile financiare sunt
obligate si verifice minutios clientii, si acorde o
atentie sporitd anumitor tranzactii si sa pastreze
intr-un dosar separat astfel de documente. In afa-
rd de aceasta, in prezent functioneazi un sistem
de control al circulatiei unui anumit tip de capital
provenit in urma tranzactiilor [20].

Exista obligativitatea de a raporta despre
tranzactiile suspectate ca sunt legate de droguri.
In Japonia nu functioneazi o lege privind secre-

for methamphetamine trade in Asia.

In Japan, criminal liability for drug-related
offenses is provided by the Japan Criminal Code
(Chapter 14 “Offenses Related to Opium”) and
special laws (Law on Drugs and Psychotropic Sub-
stances; Law on the Fight Against Hemp; Law on
the Fight Against Opium; Law on the Fight Against
Substances with Stimulating Effect; Law on Mental
Health Protection) [17, p. 261-269].

Japan’s Criminal Code provides for the
importation and other opium-related actions a
punishment in the form of deprivation of liberty
with compulsory employment for a period of 1 to
10 years (art. 138). The mildest punishment (de-
privation of liberty with compulsory employment
for a period of up to 1 year) is provided by the
Japan Criminal Code for possession of opium or
a device for smoking opium (art. 140) [18].

In Japan, where the problem of drug traf-
ficking is not so acute, the concept that deter-
mines the basic purposes and signs of punish-
ment, and namely that of rehabilitating offenders
on the basis of individual treatment, predomi-
nates [ 19, p. 28].

In addition to the direct punishment pro-
vided for the illegal trafhicking of narcotics, Japan
also has an effective mechanism to combat illegal
revenues and their legalization. It is considered
that the fight against illegal income must be car-
ried out in parallel with the cessation of crimes
from which the financial means come, confisca-
tion of illicit income and prevention of conceal-
ment and money laundering, which offers the
best result in the field of crime’s counteracting.
The Special Law on Drugs, which entered into
force in 1992, is aimed at fight against illicit in-
come from drug-related offenses. The Ministry
of Finance and other administrative bodies verify
the activity of all financial institutions and carry
out supervision over this activity. Financial insti-
tutions are required to thoroughly check custom-
ers, pay close attention to certain transactions
and keep such documents in a separate file. In ad-
dition, there is currently a system of control over
the movement of a certain type of capital result-
ing from transactions [20].

There is an obligation to report suspected
drug-related transactions. There is no law on the



tul operatiunilor bancare si institutiile financiare.
Organele de ancheta, in baza mandatului eliberat
de catre judecitor, pot efectua perchezitii si ridi-
ca diferite documente referitoare la tranzactii din
aceste institutii. In pofida eforturilor considerabile
intreprinse in scopul asigurarii transparentei acti-
vitatii institutiilor financiare, sumele mari de bani
in numerar, care sunt transferate pentru plati in
baza unor tranzactii de afaceri, permit gruparilor
criminale de a-si utiliza veniturile ilicite sub aceas-
ta forma. Respectiva practicd de afaceri reprezinta
unul din factorii de care trebuie tinut cont in cazul
incercarilor de a diminua sumele capitalului spalat.
Concluzii. Legislatia majoritatii statelor,
indeosebi a celor europene, parcurgand o cale de
formare a legislatiei antidrog printr-o atitudine li-
berald sau, dimpotrivd, una severa fata de traficul
ilicit de droguri poate fi apreciati in prezent ca fiind
una echilibrata si diferentiata. In urma analizei re-
glementirilor juridice privind contracararea trafi-
cului ilicit de droguri se constata ci cele mai multe
state se conduc atét de actele normative nationale,
cat si de cele internationale. Totodats, legislatia si
sistemul de executare a pedepselor in domeniul
luptei cu traficul ilicit de droguri sunt specifice, fapt
care este conditionat de particularititile nationale
ale statului, precum si de situatia criminogena con-
creti. In conditiile existentei unor particularitati
juridice care reglementeaza raspunderea penald
pentru circuitul ilegal al substantelor narcotice in
diferite tari, o tendintd comuni este agravarea pe-
depselor pentru formele organizate de sivarsire a
respectivelor categorii de fapte infractionale.
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secrecy of banking and financial institutions in
Japan. Investigative bodies, based on the warrant
issued by the judge, may conduct searches and
collect various documents related to transactions
in these institutions. Despite considerable efforts
to ensure the transparency of the activities of fi-
nancial institutions, large sums of cash, which are
transferred for payments based on business trans-
actions, allow criminal groups to use their illicit
income in this form. That business practice is one
of the factors that should be considered when try-
ing to reduce the amount of money laundered.

Conclusions. The legislation of most
states, especially European ones, following a path
of formation of anti-drug legislation through a
liberal attitude or, on the contrary, a severe one
towards illicit drug trafficking can be now ap-
preciated as a balanced and differentiated one.
Following the analysis of the legal regulations on
counteracting illicit drug trafficking, it is found
that most states are governed by both national
and international normative acts. At the same
time, the legislation and the system of execu-
tion of sentences in the field of the fight against
illicit drug trafficking are specific, which is condi-
tioned by the national particularities of the state,
as well as by the concrete criminogenic situation.
Given the existence of legal features that regulate
criminal liability for the illegal circulation of nar-
cotic substances in different countries, a common
trend is the aggravation of penalties for organized
forms of committing the respective categories of
criminal acts.
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Evolutia fenomenului delincventei juvenile in
lume si mai ales gravitatea infractiunilor sdvdrsite
de minori, formele violente de sdvirsire a acestora
au determinat ca problematica rdspunderii penale
a minorilor si devind una de interes major. Devine,
deci tot mai actuald problematica minorului aflat in
conflict cu legea. In aceastd lucrare autorul descrie
particularititile rdaspunderii penale a minorului in
unele tdri europene, analizind doctrina juridicd
si reglementdrile legislative ale acestora, in scopul
evidentierii unor bune practici in materia tratamen-
tului penal al minorilor si formuldrii unor propuneri
de perfectionare a cadrului legal national.

Cuvinte-cheie: minor, infractiune, rdspundere
penald, responsabilitate, virsta rdspunderii penale,
mdsuri de sigurantd, pedeapsd penald

The evolution of the phenomenon of juvenile delin-
quency in the world and especially the seriousness of the
crimes committed by minors, the violent forms of their
committing have determined that the issue of criminal
liability of minors to become one of major interest.
So, it is becoming more and more up-to-date the issue
of the minor in conflict with the law. In this work the
author describes the particularities of the criminal lia-
bility of the minor in some European countries, analyz-
ing the legal doctrine and their legislative regulations,
for the purpose of highlighting good practices in the
field of criminal treatment of minors and formulating
proposals to improve the national legal framework.

Keywords: minor, crime, criminal liability, re-
sponsibility, age of criminal liability, safety measures,
criminal punishment

Introducere. Ca institutie, rispunderea pe-
nald, consecintd inevitabila a incalcarii normelor de
drept, cuprinde ansamblul de dispozitii privitoare
la realizarea prin constrngere a normelor penale.
In procesul constatirii si angajarii raspunderii pe-
nale in cazul infractorului minor se intilnesc insa
o serie de particularititi, cauzate de starea bio-psi-
ho-fizica a acestuia, care influenteazi in mod direct
atat determinarea capacititii penale, cit si stabili-
rea regimului sanctionator, aspecte ce deosebesc
tratamentul infractorului minor in domeniul ris-
punderii penale fati de cel al majorului [ 1, p.1].

La momentul de fata, criminalitatea juve-
nild suscitd interesul nu numai al specialistilor in
materie de educatie si ocrotire, dar si a celor din
sfera dreptului penal, a criminologiei, sociologiei,
filosofiei, biologiei. De asemenea, ea sti in atentia

Introduction. As an institution, criminal
liability, an inevitable consequence of the viola-
tion of legal norms, includes the set of provisions
regarding the implementation of criminal norms
by constraint. In the process of finding and engag-
ing the criminal liability in the case of the minor
offender, however, a series of particularities are
encountered, caused by his bio-psycho-physical
state, which directly influence the determination
of the criminal capacity, as well as the establish-
ment of the sanctioning regime, aspects that dis-
tinguish the treatment of the minor offender in
the field of criminal responsibility compared to
that of the major [1, p.1].

At the moment, juvenile criminality arous-
es the interest not only of specialists in the field of
education and protection, but also of those in the
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a numeroase organizatii guvernamentale si non-
guvernamentale, ca si in preocuparile unor per-
soane cu initiative particulare de interes umanitar
[2, p.83].
Printre  mijloacele de luptd
infractionalitatea in ansamblu, in special punand
accentul pe delincventa juvenila, sunt si cele cu
caracter penal. In fapt, CP al RM, adoptat la 18
aprilie 2002, a depisit anumite probleme care
se impuneau la nivelul sanctionirii persoanelor
minore, insi a ldsat in vigoare aceleasi elemente
ale sistemului represiv, punand in evidentd mai

cu

accentuatd modelul mixt al acestuia. Deci, un
rol aparte in teoria dreptului penal o au formele
de realizare a raspunderii penale a minorilor, in
particular pedepsele adoptate si aplicate acestora.
Studierea comparativa a reglementarilor diferitor
state referitoare la raspunderea penali a minorilor
ofera posibilitatea evidentierii unor practici co-
mune, dar §i a unor particularitati de sanctionare
a minorilor aflati in conflict cu legea.

Desigur, fiecare stat isi contureaza pro-
pria-i teorie cu privire la raspunderea penala a
minorilor si limitele acestei raspunderi, formele
de raspundere penald a minorilor, consacrandu-
le si in aspect normativ. In acest sens, domeniul
raspunderii penale a minorilor este, cu adevirat,
dupi cum mentioneazi C. Butiuc, unul extrem
de delicat. Din aceste considerente nici doctri-
na de specialitate nu se impune cu o pozitie si o
conceptie unitard, fapt care a repercutat si modul
de reglementare a minoratului si a limitelor ras-
punderii penale a minorilor [3, p.32].

Metode si materiale aplicate. In scopul
realizarii acestei cercetiri, autorii valorifici meto-
de de cercetare specifice teoriei §i doctrinei juri-
dice, dintre care metoda logica, metoda analizei
comparative, analiza sistemicd, descrierea, deduc-
tia, metoda istorica. Materialele utilizate in vede-
rea realizarii studiului le constituie publicatiile sa-
vantilor din domeniu, precum si legislatia penald
relevanta. De asemenea, baza stiintificd a cerceta-
rii o constituie diverse studii cuprinse in culegeri
de materiale ale conferintelor, articole stiintifice,
comentarii aplicative etc.

Rezultate obtinute si discutii. Comba-
terea delincventei juvenile, mentioneaza A. Bo-
roi, G. $. Ungureanu si M. A. Hotca, constituie o

field of criminal law, criminology, sociology, phi-
losophy, biology. It also stands in the attention of
numerous governmental and non-governmental
organizations, as well as in the concerns of per-
sons with particular initiatives of humanitarian
interest [2, p.83].

Among the means of fighting crime as a
whole, particularly with an emphasis on juve-
nile delinquency, are those of a criminal nature.
In fact, the Criminal Code of the Republic of
Moldova, adopted on April 18, 2002, overcame
certain problems that were required at the level
of sanctioning minors, but left in force the same
elements of the repressive system, highlighting
more emphasically its mixed model. Therefore, a
special role in the theory of criminal law is played
by the forms of achieving the criminal liability of
minors, in particular the punishments adopted
and applied to them. The comparative study of
the regulations of different states regarding the
criminal liability of minors offers the possibility of
highlighting common practices, but also of some
particularities of sanctioning minors in conflict
with the law.

Of course, each state outlines its own the-
ory regarding the criminal liability of minors and
the limits of this liability, the forms of criminal li-
ability of minors, enshrining them also in norma-
tive aspect. In this respect, the field of criminal li-
ability of minors is indeed, as C. Butiuc mentions,
an extremely delicate one. For these reasons, the
specialized doctrine does not impose itself with
a unitary position and conception, a fact which
also reflected the way of regulating the minority
and the limits of the criminal liability of minors
[3,p.32].

Applied methods and materials. In order
to carry out this research, the author capitalizes
research methods specific to the legal theory and
doctrine, among which the logical method, the
method of comparative analysis, the systemic
analysis, the description, the deduction, the his-
torical method. The materials used to carry out
the study are the publications of the scientists in
the field, as well as the relevant criminal legisla-
tion. Also, the scientific basis of the research is
represented by various studies included in collec-
tions of conference materials, scientific articles,
applicative comments etc.



preocupare a tirilor europene, care se vad, dupa
cum se indicd, pe buna dreptate, confruntate cu
cresterea numarului de fapte violente, comise de
catre minori, a recidivei, a traficului de droguri
[4, p.751] in randul minorilor, a violentei rasiale
si xenofobe si, nu in ultimul rind, se constati o
crestere a numarului de infractiuni comise de ci-
tre minori, care au ca victime alti minori [S, p.30].

Anume evolutia fenomenului delincventei
juvenile a determinat in unele state europene
elaborarea de reforme penale in materia minori-
lor. Astfel, A. Boroi si §. G. Ungureanu indica la
faptul c3, chiar daci exista unele diferente in ceea
ce priveste sistemul de sanctiuni sau de masuri
aplicabile minorilor, se poate identifica, totusi, o
tendintd comunj, in toate tirile europene, care
acordd prioritate masurilor reparatorii, in favoa-
rea victimei sau a institutiilor publice ori private,
masurilor cu caracter educativ sau de probatiune,
rezervandu-se pedepsele privative de libertate nu-
mai pentru cazurile cele mai grave de delincventa
juvenild [S, p.30-31].

Potrivit opiniei unor autori, diversitatea ti-
purilor institutionale europene, de rispuns la de-
lincventa minorilor, care se regasesc, in prezent,
cu variante si in restul lumii, este datd de diversi-
tatea reactiilor sociale la fenomen si la unele mo-
dele legislative ce tin, la rdndul lor, de diversitatea
exigentelor, a situatiilor si a interpretarii compor-
tamentelor deviante si delincvente in societate, a
varietatii acestora i a pretentiilor actuale fatd de
conditia umani in general, si nu in ultimul rand
particularitatile si interventiile statului in proble-
me de prevenire si control [6, p.11].

In literatura de specialitate se remarci o
mare variabilitate a criteriilor juridice cu privire
la natura §i continutul delincventei juvenile deter-
minati intre altele si de o mare diversitate a limi-
telor de varsta luate in considerare pentru stabili-
rea majoratului penal si nu numai. Astfel, in unele
studii se evidentiazd ci dificultitile de integrare
europeand, sunt generate de diferentele existen-
te intre diferite culturi juridice care se confrunta
intre ele pe linia a numeroase probleme dar si de
inegalitatea sistemelor de drept intre care se rea-
lizeaza ,transplantul juridic” care s-ar cere si aiba
in comun caracteristicile dreptului post-modern
ale secolului XXI. O asemenea diversitate ingre-
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Obtained results and discussions. Com-
bating juvenile delinquency, mention A. Boroi,
G. §. Ungureanu and M. A. Hotca, is a concern
of European countries, which see themselves, as
indicated, rightly, faced with the increase in the
number of violent acts committed by minors, of
recidivism, drug trafficking [4, p.751] among mi-
nors, of racial and xenophobic violence and, last
but not least, there is an increase in the number of
crimes committed by minors, who have as victims
other minors [, p.30].

Namely, the evolution of the phenomenon
of juvenile delinquency has determined in some
European countries the elaboration of criminal
reforms in the field of minors. Thus, A. Boroi
and §.G. Ungureanu point out that, even if there
are some differences in the system of sanctions
or measures applicable to minors, it is still pos-
sible to identify a common trend, in all European
countries, which gives priority to remedies, in fa-
vor of the victim or of public or private institu-
tions, to measures of an educational or probation
nature, reserving custodial sentences only for the
most serious cases of juvenile delinquency [S,
p.30-31].

According to the opinion of some authors,
the diversity of the European institutional types,
of response to the delinquency of minors, which
are currently found with variants in the rest of the
world, is given by the diversity of social reactions
to the phenomenon and to some legislative mod-
els that are related, in their turn, to the diversity
of requirements, situations and interpretation of
deviant and delinquent behaviors in society, of
their variety and of the current claims towards the
human condition in general, and not least the par-
ticularities and interventions of the state in mat-
ters of prevention and control [6,p.11].

In the specialized literature there is a great
variability of the legal criteria regarding the na-
ture and content of the juvenile delinquency de-
termined, among others, by a great diversity of
the age limits taken into account for the establish-
ment of the criminal majority and not only. Thus,
in some studies it is highlighted that the difficul-
ties of European integration are generated by the
differences existing between different legal cul-
tures that face each other in the line of numerous
problems, but also by the inequality of the legal
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uneazi i intarzie, formarea unei congtiinte euro-
pene comune, inclusiv juridica, necesara a sta la
baza vointei comune a statelor membre [6, p.11].
Se ridica astfel problema acelor transformari le-
gislative care sa produca schimbari de perceptie
a comunitatii, a societatii in general, cu privire
la noile forme de marginalizare sociald, in multe
cazuri cu efecte de duratd, pe care le implicd un
sistem represiv de politici penald, astfel incat sa
devind posibild lirgirea sferei de reglementiri
necesare a fi adaptate la legislatia comunitara [7,
p-69]. Acest lucru se impune cu atit mai mult cu
cat intr-o viziune moderna: ,sistemele de drept nu
trebuie separate de contextul lor nejuridic, social, po-
litic si istoric deoarece principalele legi si precedente-
le judecatoresti sunt aplicabile doar prin situarea lor
intr-un asemenea context” [6, p.11].

Din combinatia diverselor mijloace de
interventie, dupa campul lor de actiune, R. Gas-
sin desprinde 3 domenii principale prin care
se actioneazd impotriva delincventei si anu-
me: dreptul penal cu sistemul sau sanctionator
si modalitati de aplicare concretd; tratamentul
delincventilor in stransa legaturd cu primul do-
meniu §i prevenirea cu diversele sale mijloace de
actiune, reunite mai intéi in conceptul de reactie
sociali contra crimei, si, in consecintd, diminua-
rea spatiului de interventie a dreptului penal in
privinta minorilor, cu mutarea centrului de greu-
tate in politica sociala [7].

Péana a recurge la descrierea nemijlocita a
particularitatilor raspunderii penale a minorilor in
unele tiri europene, evidentiem mai intdi ci o im-
portanti deosebita capata chestiunea inevitabilita-
tii §i rationalitatii raspunderii penale a minorilor.
Mentiondm in continuare ci elaborarea si realiza-
rea politicii penale in privinta infractorilor minori
se fundamenteaza pe un anumit sistem de principii.
In sistemul acestora un loc deosebit il ocupa prin-
cipiul echitatii. Astfel, potrivit opiniei unor autori,
printre multiplele dispozitii ale acestui principiu il
ocupd anume cerinta echititii rispunderii penale a
persoanei care a comis infractiunea (8, p-132]. In
rationamentele referitoare la echitatea raspunderii
se intersecteaza chestiunile inevitabilitatii si ratio-
nalitatii ei. Anume in situatia unui calcul balansat a
acestor doud cerinte s-ar putea vorbi despre echita-
tea atragerii la raspundere.

systems between which the «legal transplanta-
tion> is carried out, which would be required to
have in common the characteristics of the post-
modern law of the XXI century. Such diversity
makes it difficult and delayed, the formation of a
common European consciousness, including le-
gal, necessary to form the basis of the common
will of the Member States [6, p.11]. This raises
the question of those legislative transformations
that would bring about changes in the percep-
tion of the community, of society in general, with
regard to new forms of social marginalisation, in
many cases with lasting effects, which a repressive
system of criminal policy entails, so as to make it
possible to broaden the field of regulations nec-
essary to adapt them to Community legislation
[7, p.69]. This is all the more necessary because
in a modern vision: «legal systems must not be
separated from their non-legal, social, political and
historical context because the main laws and judicial
precedents are applicable only by placing them in a
such context> [6,p.11].

From the combination of the various
means of intervention, according to their field of
action, R. Gassin detaches 3 main areas through
which is acted against delinquency, namely: crim-
inal law with its sanctioning system and concrete
methods of application; the treatment of offend-
ers in close connection with the first area and pre-
vention with its various means of action, first of
all in the concept of social reaction against crime,
and, consequently, the diminution of the space
for intervention of criminal law regarding minors,
with the relocation of the center of gravity in so-
cial policy [7].

Until we resort to the direct description
of the particularities of the criminal liability of
minors in some European countries, it is first of
all apparent that a special importance is given
to the issue of the inevitability and rationality of
the criminal liability of minors. We would like to
mention that the elaboration and implementa-
tion of the criminal policy regarding the minor of-
fenders is based on a certain system of principles.
In their system, a special place is occupied by the
principle of rightness. Thus, according to some
authors’ position, among the many provisions of
this principle is the requirement of fair criminal
liability of the person who committed the crime



Inevitabilitatea raspunderii penale este in-
teleasd de catre anumiti juristi ca fiind un princi-
piu independent al dreptului penal. In special, S.
G. Chelina si V. N. Kudreavtev il formuleazi in
felul urmator: Orice persoane, in actiunile sau in
inactiunile cireia se contin elementele compo-
nentei de infractiune urmeazi a fi pedepsita sau
supusa cirorva altor misuri de constrangere pre-
vazute de legea penala. Liberarea de raspunderea
sau pedeapsa penald poate avea loc doar daca
sunt prezente temeiurile si conditiile prevazute
de lege [9, p.128].

Reactionarea obligatorie la infractiune este o
conditie a restabilirii echitatii afectate prin infracti-
une. Echitatea este restabilitd nu prin sanctionarea
celor vinovati, ci prin descoperirea infractiunilor,
prin darea in vileag la timp a infractorilor si atrage-
rea lor la raspundere penala. Restabilirea echititii
nu necesita in toate cazurile aplicarea §i executarea
pedepsei, uneori fiind destuld aplicarea altor ma-
suri de contrdngere penala, sau chiar si eliberarea
celui vinovat de la pedeapsa si raspundere penala.
Atragerea la raspundere a fiecaruia care a savarsit
o infractiune dezridicineaza sensatia de nepedep-
sire §i permisiune a orice, intirind in constiinta so-
cietatii inceputurile echitatii.

Rispunderea ca o garantie a ordinii de
drept, a legalitatii si echitatii si ca modalitate ju-
ridica de protectie a intereselor individuale si
obstesti poate avea efectul dorit doar in cazul res-
pectarii conditiei aplicabilitatii obligatorii in cazul
fiecarei fapte ilegale savarsite. Inevitabilitatea ras-
punderii presupune ci fiecare contravenient, in-
fractor poarta raspundere pentru cele comise cu
luarea in consideratie a gradului de pericol social
si de prejudiciabilitate, a formei de vinovitie si a
altor factori care individualizeaza misurile de ras-
pundere [10, p.2].

Vorbind in despre
particularitatile raspunderii penale a minorilor,
mentiondm ca in domeniul justitiei pentru mi-
nori, sistemele de drept urmeazi doud modele
[11, p.659]: cel traditional sau penal, conform
cdruia incepand cu o anumita vérstd minorilor li
se aplicd pedepse, si cel mai recent, nepenal, care
acorda prioritate masurilor educative, in ambele
modele, minorilor, sub o anumita varsti, care au
savarsit fapte prevazute de legea penald, aplican-

continuare
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[8, p-132]. In the reasoning regarding the equity
of responsibility, intersect the questions of its in-
evitability and rationality. It is in the case of a bal-
anced calculation of these two requirements we
could talk about the equity of responsibility.

The inevitability of criminal liability is un-
derstood by certain lawyers as an independent
principle of criminal law. In particular, S.G. Ce-
lina and V.N. Kudreavtsev formulate it in the
following way: Any person, in whose actions or
inactions are contained the elements of the com-
ponent of the crime, shall be punished or subject-
ed to any other constraint measures provided by
the criminal law. The release from criminal liabil-
ity or punishment can take place only if there are
present the grounds and conditions provided by
the law [9, p.128].

Mandatory reaction to the crime is a condi-
tion of restoring the fairness affected by the crime.
Fairness is restored not by sanctioning of the
guilty person, but by the discovery of the crimes,
by revealing the criminals in time and attracting
them to criminal responsibility. The restoration of
equity does not require in all cases the application
and execution of the sentence, sometimes there
being enough to apply other measures of criminal
constraint or even the release of the guilty from
punishment and criminal liability. The prosecu-
tion of everyone who has committed a crime up-
roots the feeling of impunity and permission of
anything, strengthening in the consciousness of
society the beginnings of equity.

Liability as a guarantee of the rule of law, of
legality and equity and as a legal way of protecting
individual and public interests can have the desired
effect only in case of compliance with the condi-
tion of mandatory applicability in the case of com-
mitting each illegal act. The inevitability of liability
implies that each of the offenders and the criminals
are responsible for those committed taking into
account the degree of social danger and prejudice,
the form of guilt and other factors that individual-
ize the measures of liability [10, p.2].

Speaking further about the particularities
of criminal liability of minors, we mention that
in the field of juvenile justice, the legal systems
follow two models [11, p.659]: the traditional or
criminal one, according to which from a certain
age minors are subject to punishments, and the
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du-li-se numai masuri de protectie.

Modelul traditional penal riméne domi-
nant, acesta recurgdnd atit la pedepse cit si la
masuri educative, cum este, de exemplu, in drep-
tul englez, unde minorului ii sunt aplicabile, in
principiu, numai pedepse, insi mai putin severe
in privinta duratei si a modului de executare decat
cele aplicabile infractorilor majori. Alte legislatii
previd existenta unui sistem mixt de sanctiuni al-
catuit din pedepse §i masuri educative, cum este,
de exemplu, cazul Elvetiei, unde minorului i se
poate aplica fie o pedeapss, fie 0o misura educativa,
sau cazul Germaniei, unde minorului infractor i se
aplici, in paralel cu pedepsele, si masuri educative
(unele cu caracter coercitiv, iar altele disciplinare).
Modelul nepenal pune accent pe masurile educati-
ve, cum este de exemplu in legislatia belgiana unde
a fost lansat conceptul de ,minor aflat in pericol”,
concept care include indisciplina, vagabondajul si
comiterea de infractiuni [6, p.12].

In corespundere cu Codul penal francez,
vérsta raspunderii penale coincide cu varsta majo-
ratului, dar in anumite cazuri poate fi coborita la
13 ani. Articolul 122-8 Codul penal instituie prin-
cipiul lipsei absolute a raspunderii penale a mino-
rului care nu a implinit 13 ani: ,Minorii care au
discernamant raspund penal pentru crime, delicte
sau contraventii, in conditiile previzute de o lege
speciala, care determind masurile de protectie,
asistentd, supraveghere si educare ce pot fi apli-
cate unui minor. Aceasti lege prevede sanctiunile
educative care pot fi pronuntate impotriva mi-
norilor intre 10 si 18 ani si pedepsele care pot fi
pronuntate impotriva minorilor intre 13 si 18 ani,
tindndu-se seama de atenuarea responsabilitatii
de care beneficiazi in virtutea varstei lor” [12].
Astfel, copilul sub varsta de 13 ani nu poate fi
supus unei pedepse, ci numai unei sanctiuni
educationale.

In ceea ce priveste dreptul francez, legiuito-
rul penal alege sa dedice fenomenului delincventei
juvenild un act normativ distinct de Codul penal,
respectiv Ordonanta privind minorii delincventi nr.
45-174 din 2 februarie 1945 [13]. In articolul 2 al
actului mentionat se stabileste inter alia: , Tribu-
nalul pentru minori §i Curtea cu Juri pentru mi-
nori vor pronunta, dupa caz, misuri de protectie,
asistentd, supraveghere si educatie pentru minorii

most recent, non-criminal, which gives priority
to educational measures, in both models, to mi-
nors, under a certain age, who have committed
acts stipulated by the criminal law, applying only
protection measures to them.

The traditional criminal model remains
dominant, as it resorts to both punishments
and educational measures, such as, for example,
in English law, where the minor is, in principle,
subject to only punishments, but less severe in
terms of duration and method of execution than
those applicable to adult offenders. Other legisla-
tions provide for the existence of a mixed system
of sanctions consisting of punishments and edu-
cational measures, such as, for example, the case
of Switzerland, where to the minor may be given
either a punishment or an educational measure,
or the case of Germany, where against the minor
offender is applied, in parallel with the punish-
ments, and educational measures (some of a co-
ercive nature and some of a disciplinary nature).
The non-criminal model emphasizes educational
measures, such as, for example, in the Belgian leg-
islation where the concept of «minor in danger>
was launched, a concept that includes indisci-
pline, vagrancy and the committing of crimes [6,
p-12].

In accordance with the French Criminal
Code, the age of criminal liability coincides with
the age of majority, but in some cases it can be
lowered to 13 years. Article 122-8 of the Crimi-
nal Code establishes the principle of the absolute
absence of criminal liability of a minor who has
not reached the age of 13 years: ,Minors who
have discernment are criminally liable for crimes,
offenses or misdemeanors, under the conditions
provided by a special law, which determines the
protection, assistance, supervision and education
measures that can be applied to a minor. That
law provides the educational sanctions that can
be imposed against minors between 10 and 18
years old and the penalties that can be imposed
against minors between 13 and 18 years, taking
into account the alleviation of the responsibility
they enjoy by virtue of their age” [12]. Thus, the
child under the age of 13 can not be subjected to a
punishment, but only to an educational sanction.

As regards French law, the criminal legis-
lature chooses to dedicate to the phenomenon



aflati in conflict cu legea. Cu toate acestea, atunci
cand circumstantele §i personalitatea minorilor o
impun, acestia pot aplica o sanctiune educativa
pentru minorii cu varsta cuprinsa intre 10 si 18
ani sau pot aplica o pedeapsa pentru minorii cu
varsta cuprinsa intre 13 si 18 ani, tindnd seama
de atenuarea raspunderii penale, in conformitate
cu prevederile legii. In cel de-al doilea caz, daci
se va aplica amenda, munca in folosul comunitatii
sau pedeapsa cu inchisoarea (cu suspendare),
suplimentar poate fi aplicata si o sanctiune edu-
cativi. Tribunalul pentru minori poate aplica
minorului pedeapsa cu inchisoarea, cu sau fara
suspendarea executdrii, numai dupa ce a justifi-
cat temeinic alegerea acestei pedepse” [13]. Po-
trivit aceleasi ordonante, minorilor li se aplica
un regim sanctionator mixt, alcatuit din masuri
educative, mediere-reparatie si pedepse. Astfel,
fatd de minorul care nu a implinit 13 ani, se poate
pronunta una din urmatoarele masuri educati-
ve: 1. Confiscarea unui obiect detinut de minor
sau apartindnd acestuia, care a servit la sdvérsirea
infractiunii sau care este produsul infractiunii; 2.
Interdictia de a se afla, pentru o durati de cel mult
1 an, in locul unde infractiunea a fost comisi, cu
exceptia locului in care minorul isi are resedinta
obisnuita; 3. Interdictia, pe o durata de cel mult
1 an, de a intalni victimele infractiunii sau de a
intra in relatii cu acestea; 4. Interdictia, pe o dura-
ta de cel mult 1 an, de a-i intalni pe coautorii sau
complicii la savarsirea infractiunii sau de a intra
in relatii cu acestia; S. Obligatia de a acorda aju-
tor sau reparatie victimei; 6. Obligatia de a urma,
pe o durati de cel mult 1 an un stagiu de formare
civicd, pentru a-i aminti minorului obligatia de a
respecta legea; 7. Plasarea pentru o perioada de
cel mult 3 luni, cu posibilitatea reinnoirii aceste-
ia o singura datd, pentru cel mult 1 luna fata de
minorii cu vérsta cuprinsa intre 10 i 13 ani, intr-
o institutie sau institutie de invitaméant publica
sau privatd care si realizeze activititi psihologi-
ce, educationale si sociale privind faptele comi-
se si care sd fie situatd in afara locului obisnuit
de resedintd; 8. Executarea de munci scolare; 9.
Avertismentul solemn; 10. Plasarea intr-o scoald
cu facilitati de internat pentru o perioada de 1
an cu posibilitatea ca minorul sa se intoarci la
familie in timpul weekend-urilor i a vacantelor

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

of juvenile delinquency a normative act distinct
from the Criminal Code, namely the Ordinance on
juvenile delinquents no. 45-174 of 2 February 1945
[13]. Article 2 of that act lays down, inter alia:
“The Court for Juveniles and the Juvenile Court
of Jury shall, where appropriate, issue measures
of protection, assistance, supervision and edu-
cation for minors in conflict with the law. How-
ever, where the circumstances and personality of
minors impose, they may apply an educational
penalty on minors between the ages of 10 and
18 or may impose a sentence for minors aged be-
tween 13 and 18, taking into account the allevia-
tion of criminal liability, in accordance with the
provisions of the law. In the second case, if it is
imposed the fine, community service or prison
sentence (suspended), may also be applied an
educational penalty. The Court for Juveniles may
impose a minor’s prison sentence, with or with-
out suspension of execution, only after it has duly
justified the choice of this sentence” [13]. Ac-
cording to the same ordinance, to the minors is
applied a mixed sanctioning regime, consisting
of educational measures, mediation-reparation
and punishments. Thus, in relation to the minor
who has not reached the age of 13, may be pro-
nounced one of the following educational mea-
sures: 1. Confiscation of an object owned by or
belonging to the minor, which served to commit
the crime or which is the product of the crime; 2.
Prohibition to be in the place where the offence
was committed for a maximum period of 1 year,
except for the place where the minor has his or
her habitual residence; 3. Prohibition, for a maxi-
mum period of 1 year, to meet or enter into rela-
tions with victims of crime; 4. Prohibition, for a
maximum period of 1 year, to meet or enter into
relations with co-perpetrators or accomplices in
the perpetration of the crime; S. The obligation
to provide aid or compensation to the victim; 6.
The obligation to follow, for a maximum period
of 1 year, a civic training course, in order to re-
mind the minor of the obligation to comply with
the law; 7. Placement for a period not exceeding
3 months, with the possibility of its renewal only
once, for a maximum of 1 month compared to mi-
nors aged between 10 and 13 years, in a public or
private educational institution or institution that
carries out psychological, educational and social
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scolare; 11. Interdictia de a se deplasa pe drumul
public intre orele 23:00 si 06:00 fara a fi insotit de
unul dintre parintii sii sau de titularul autoritatii
parintesti, pentru o perioada de cel mult 3 luni, cu
posibilitatea reinnoirii acesteia o singura data. 12.
Obligatia de a urma, pe o durata de cel mult 1 an
un stagiu de formare civica [13].

In privinta minorului care a implinit 13 ani,
Tribunalul pentru minori poate dispune una din-
tre urmatoarele mdsuri educative: 1. Incredintarea
minorului parintilor, tutorelui sau unei persoane
de incredere; 2. Plasarea intr-o institutie publici
sau privatd, de educare sau de formare profesio-
nald; 3. Plasarea intr-o institutie medicala sau me-
dical-educativi; 4. Plasarea intr-o institutie publi-
ca de invatimant cu supraveghere sau de educatie
corectivd; S. Avertisment solemn; 6. Misura
activitatii de zi (mesure d’activité de jour) [13].

Potrivit Ordonantei nr.45-174/194S, mi-
norului care a atins varsta de 13 ani {i pot fi aplica-
te si pedepse, dintre care: 1. Pedepse privative de
libertate, cu conditia ca pedeapsa privativa aplica-
ta nu va depasi jumaitatea pedepsei prevazute de
lege pentru acea infractiune. Daci pedeapsa pre-
vizutd de lege este inchisoarea sau detentiunea pe
viatd, nu poate fi aplicatd o pedeapsa cu inchisoa-
rea mai mare de 20 de ani (art.20-2). Daci mino-
rul a implinit varsta de 16 ani, Tribunalul pentru
minori si Curtea cu juri pentru minori pot, cu ti-
tlu exceptional, tinind seama de circumstante si
de personalitatea minorului, poate si nu aplice
dispozitiile alineatului precedent. In acest caz, pe-
deapsa aplicabild unui minor cu virsta intre 16 si
18 ani poate fi ca si cea aplicatd majorilor. Minorii
executd pedeapsa inchisorii intr-o sectie specia-
lizata sau intr-un penitenciar specializat pentru
minori. 2. Pedeapsa detentiei la domiciliu sub su-
praveghere electronicd; 3. Pedeapsa amenzii, cu
conditia cd cuantumul acesteia nu va depasi suma
de 7 500 de euro; 4. Pedeapsa de a urma un stagiu
(la peine de stage).

Totodata, dispozitiile Codului penal refe-
ritoare la munca in folosul comunitdtii sunt apli-
cabile minorului cu varsta cuprinsa intre 16 i 18
ani. De asemenea, impotriva minorului nu pot fi
pronuntate urmatoarele pedepse: interdictia de a
se afla pe teritoriul francez, zile-amends, interzi-
cerea drepturilor civice, civile si de familie, inter-

activities related to the committed acts and that
is located outside the usual place of residence; 8.
Execution of school work; 9. The solemn warn-
ing; 10. Placement in a school with boarding
school facilities for a period of 1 year with the
possibility that the minor will return to the fam-
ily during weekends and school holidays; 11. The
prohibition to travel on the public road between
23:00 and 06:00 without being accompanied by
one of his parents or the holder of the parental
authority, for a period not exceeding 3 months,
with the possibility of renewing it only once. 12.
Obligation to follow, for a maximum period of 1
year, a civic training course [13].

Regarding to the minor who has reached
the age of 13, the Court of Juveniles may order
one of the following educational measures: 1. En-
trusting the minor to his/her parents, guardian
or a trusted person; 2. Placement in a public or
private institution, of education or training; 3.
Placement in a medical or medical-educational
institution; 4. Placement in a public educational
institution with supervision or corrective educa-
tion; S. Solemn warning; 6. The measure of day’s
activity (mesure d'activité de jour) [13].

According to ordinance no. 45-174/1945,
a minor who has reached the age of 13 years may
also be subjected to punishments, of which: 1.
Custodial sentences, provided that the depriva-
tion penalty applied will not exceed half of the
punishment provided by law for that offense. If
the punishment provided by law is imprison-
ment or life imprisonment, cannot be imposed a
prison sentence of more than 20 years (Articles
20-2). If the minor has reached the age of 16, the
Court of Juveniles may, exceptionally, in view of
the circumstances and personality of the minor,
may not apply the provisions of the preceding
paragraph. In this case, the penalty applicable to
a minor between the ages of 16 and 18 may be
like that imposed on adults. The minors execute
their prison sentence in a specialized section or in
a specialized penitentiary for minors. 2. Punish-
ment of home detention under electronic super-
vision; 3. The penalty of the fine, provided that its
amount will not exceed eur 7 500; 4. Punishment
to follow an internship (la peine de stage).

At the same time, the provisions of the
Criminal Code regarding community service are



zicerea de a exercita o functie publica sau o activi-
tate profesionala.

Ordonanta privind minorii delincventi
permite aplicarea dispozitiilor Codului penal
relative la renuntarea la pedeapsd si amdnarea
pedepsei minorului cu vérsta cuprinsa intre 13 si
18 ani. Totodata, amdnarea pronuntdrii pedepsei
sau a mdsurii educative poate fi dispusa cand tri-
bunalul pentru minori considerd aceasti masura
adecvati, in functie de personalitatea minorului.
Aménarea poate f1 dispusa pe o durata de cel mult
6 luni [13].

Referitor la regimul sanctionator al mino-
rilor din Spania, mentionam ci initial, prin legea
nr. 4/1992, a fost stabiliti virsta minim3 (12 ani)
care sa permitd interventia autoritatilor judiciare
pentru infractiuni comise de minori sub 16 ani.
De asemenea, a fost introdus ,provizoriu” un sis-
tem ,hibrid” prin care au fost reglementate forme
diverse de reactie social-penald avind drept scop
ocrotirea dar si reeducarea minorilor, avind la
baza principiul actiunii in ,cel mai bun interes al
minorului” [6, p.21], urmirindu-se integrarea in
societate a acestuia si nu pedepsirea prin aplicarea
represiunii penale. Noile proceduri instituite erau
conforme cu prevederile constitutionale. In cazul
savarsirii de infractiuni cu un grad mic de pericol
social, minorii erau dati, direct sau in urma unui
avertisment, serviciilor sociale.

Prin legea nr. 4/1992 s-a reglementat insti-
tuirea unei comisii tehnice consultative, formata
dintr-un psiholog, un asistent social si un educa-
tor, aflata la dispozitia procurorilor si judecatori-
lor, avand ,rolul esential” de a facilita organelor
judiciare luarea unei decizii cu privire la educarea
minorului si la reintegrarea sa sociald, prin re-
dactarea unui raport asupra situatiei psihologice
si pedagogice a minorului si a mediului familial.
Noile misuri erau reglementate pentru o apli-
care provizorie pentru maxim doi ani. Cu toate
acestea, sistemul judiciar nu era scutit de critici i
nu era eficient in angajarea raspunderii penale a
minorului pentru fapta previzutad de legea penald
savarsita [14].

La momentul actual, in Spania minorilor
li se aplica dispozitiile Codului penal [15] si ale
Legii organice nr.5/2000 din 12 ianuarie 2000
care reglementeaza rispunderea penala a minori-
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applicable to a minor between the ages of 16 and
18. Also, against the minor cannot be imposed
the following punishments: the prohibition to be
on French territory, days-fine, the prohibition of
civic, civil and family rights, the prohibition of ex-
ercising a public office or a professional activity.

The ordinance on juvenile offenders allows
the application of the provisions of the Criminal
Code relating to the renunciation of the punish-
ment and the postponement of the sentence of the
minor aged between 13 and 18 years. At the same
time, the punishment or the educational measure
may be ordered when the juvenile court consid-
ers this measure appropriate, depending on the
personality of the minor. The postponement may
be ordered for a period not exceeding 6 months
[13].

Referring to the sanctioning regime of mi-
nors in Spain, we mention that initially, by law
nr. 4/1992, was established the minimum age
(12 years) to allow the intervention of the judi-
cial authorities for crimes committed by minors
under 16 years age. Also, a «<hybrid> system was
introduced «provisionally>» through which were
regulated various forms of social-criminal reac-
tion, aiming at protecting but also re-educating
minors, based on the principle of action in the
«best interest of the minor» [6, p.21], aiming
at his integration into society and not punish-
ment by applying criminal repression. The new
established procedures were in line with the con-
stitutional provisions. In the case of committing
crimes with a low social danger degree, the mi-
nors were given, directly or following a warning,
to the social services.

By law nr. 4/1992 were established the set-
ting up of a technical advisory committee, con-
sisting of a psychologist, a social worker and an
educator, available to prosecutors and judges,
having the «essential role>» of facilitating the ju-
dicial bodies to take a decision on the education
of the minor and his/her social reintegration, by
drafting a report on the psychological and peda-
gogical situation of the minor and the family en-
vironment. The new measures were regulated for
provisional application for a maximum of two
years. However, the judiciary was not exempt
from criticism and was not effective in holding
the minor criminally liable for the committed act
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lor [16]. Legea organici respectivi prevede lipsa
absoluta a raspunderii penale pentru minorii care
nu au implinit 14 ani si lipsa relativd a raspunde-
rii penale pentru minorii cu varsta cuprinsa intre
14 si 18 ani. Dintre minori, se diferentiaza, doua
categorii, de la 14 la 16 ani §i de la 16 la 18 ani.
Pentru minorii care au implinit 16 ani, legea pre-
vede o agravare in cazul savérsirii de infractiuni
cu violentd, intimidare sau punerea in pericol a
persoanei. Potrivit art.7 al Legiinr.5 /2000, misu-
rile pe care judecatorii pentru juvenili le pot im-
pune minorilor infractori, ordonate in functie de
restrictionarea drepturilor pe care le implica, sunt
urmatoarele:

— Internarea in regim inchis — persoanele su-
puse acestei masuri vor fiinternate intr-un centru
unde vor desfisura activitati educative, de forma-
re profesionald, de petrecere a timpului liber, lu-
crative.

— Internarea in regim semideschis — minorii
supusi acestei masuri vor f1 internati intr-un cen-
tru dar vor desfasura activititi educative, lucrative
si de petrecere a timpului liber in afara acestuia.

— Internarea in regim deschis — persoanele
supuse acestei masuri vor finaliza toate activitatile
cuprinse in proiectul educational si vor beneficia
de toate serviciile cuprinse in mediul centrului, fi-
ind internati obisnuiti ai acestuia, in concordanta
cu programa si regulamentul intern al centrului.

— Internare terapeuticd — in centrele de acest
tip se va acorda o educatie speciali i individua-
lizatd minorilor delincventi care sufera de ano-
malii sau schimbari psihice ori prezinti un stadiu
de dependenti de bauturi alcoolice, droguri sau
substante psihotrope ori modificiri la nivelul
perceptiei realitatilor.

— Tratament ambulatoriu — persoanele con-
tra cdrora s-a dispus aceastd masura vor trebui sa
meargd in centrul desemnat la intervalele de timp
stabilite pentru a primi tratamentul adecvat ano-
maliei sau alteratiei psihice de care sufera, trata-
ment adecvat pentru dependenta de bauturi alco-
olice sau substante psihotrope.

— Asistentd intr-un centru de zi — minorii
supusi unei astfel de masuri vor locui la domiciliul
lor si vor merge intr-un centru complet integrat in
comunitate, unde vor desfasura activitati de spri-
jin, activitati educative, lucrative si de petrecere a

provided for by the criminal law [14].

At the moment, in Spain minors are sub-
ject to the provisions of the Criminal Code [15]
and the Organic Law No. 5/2000 of 12 January
2000 regulating the criminal liability of minors
[16]. That organic law provides for the absolute
absence of criminal liability for minors under the
age of 14 and the relative absence of criminal li-
ability for minors aged between 14 and 18 years.
Among the minors, are differentiated two cat-
egories, from 14 to 16 years and from 16 to 18
years. For minors who have reached the age of 16,
the law provides for an aggravation in the case of
committing violent crimes, intimidation or en-
dangering the person. According to art.7 of the
Law n0.5/2000, the measures that judges for ju-
veniles may impose on juvenile minors, ordered
according to the restriction of the rights they in-
volve, are the following:

—Placing in closed regime — the persons sub-
jected to this measure will be held in a center
where they will carry out educational, profession-
al training, leisure, lucrative activities.

— Placing in semi-open regime— the minors
subjected to this measure will be held in a center,
but will carry out educational, lucrative and lei-
sure activities outside it.

— Placing in open regime — the persons sub-
jected to this measure will complete all the activi-
ties included in the educational project and will
benefit from all the services included in the cen-
ter’s environment, being regular held, in accor-
dance with the curriculum and internal regulation
of the center.

— Therapeutic hospitalization — in centers of
this type, will be given a special and individualized
education to delinquent minors who suffer from
anomalies or mental changes or present a stage of
dependence on alcoholic beverages, drugs or psy-
chotropic substances or changes in the percep-
tion of realities.

— Outpatient treatment — people against
whom has been ordered this measure will have to
go to the designated center at the established time
intervals in order to receive the appropriate treat-
ment for the anomaly or mental alteration they suf-
ter from, adequate treatment for dependence on al-
coholic beverages or psychotropic substances.

— Assistance in a day care center — minors



timpului liber.

— Prezentd la sfarsit de saptdmdnd — minorii
impotriva cdrora s-a dispus o astfel de masura vor
ramane in centru de vineri seara pani duminica
noaptea pe perioada unui numar de maxim 36 de
ore, cu exceptia orelor, desemnate de judecitor,
pe care trebuie si le dedice temelor.

— Libertatea supravegheatd — prin aceasta
masurd se urmdreste activitatea minorului de-
lincvent precum i asistenta acestuia la scoals, la
centrul de formare profesionala sau la locul de
muncd, potrivit situatiei, oferindu-se ajutor pen-
tru eliminarea factorilor care au dus la comiterea
infractiunii.

— Convietuirea cu altd persoand, cu familia
sau un grup educativ — minorul care a primit aceas-
td masurd trebuie s convietuiasca, pe durata de
timp stabilita de judecitor, cu alta persoana, cu o
altd familie diferitd de a sa sau cu un grup educa-
tiv, atent selectionat pentru a orienta minorul in
procesul sdu de socializare.

— Prestatii in beneficiul comunitdtii — mi-
norul care a fost supus unei astfel de masuri nu
o va indeplini dacd nu-si va da acordul pentru a
desfisura activititi neremunerate cerute in inte-
resul societatii sau al persoanelor sarace. Se vor
realiza doar prestatiile care vor trebui sd acopere
prejudiciul adus prin comiterea infractiunii.

— Realizarea de teme socio-educative — per-
soana supusa acestei misuri va trebui sa reali-
zeze, fird internare sau libertate supravegheats,
activitati specifice cu continut educativ, destinate
facilitarii dezvoltarii competentelor sale sociale.

— Admonestarea — aceasti masurd va consta
in represiunea minorului realizatd de catre jude-
cator cu scopul de a-l face sa inteleagd gravitatea
faptelor comise §i a consecintelor acestora sau a
celor pe care le-ar fi putut avea, indemnand mi-
norul ca pe viitor si nu mai comita astfel de fapte.

— Deposedarea de permisul de conducere al
ciclomotoarelor sau a vehiculelor sau de dreptul de
a-1 obtine ori de licentele administrative pentru vd-
ndtoare sau pentru folosirea oricdrei arme — aceasta
masurd se va impune cand delictul a fost comis
folosind un ciclomotor, un vehicul, o arma.

— Descalificare absolutd — in conformitate
cu dispozitiile aditionale ale legii, masura descali-
ficarii absolute produce privarea definitiva de toa-
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subjected to a such measure will live at their home
and will go to a center fully integrated in the com-
munity, where they will carry out support activi-
ties, educational, lucrative and leisure activities.

— Presence on weekends — minors against
whom has been ordered such a measure will re-
main in the center from Friday evening to Sunday
night for a maximum of 36 hours, except for the
hours, designated by the judge, which they must
dedicate to the homework.

— Supervised freedom — this measure aims
at the activity of the delinquent minor as well as
his assistance at school, at the vocational training
center or at the workplace, according to the situa-
tion, offering help to eliminate the factors thatled
to the committing of the crime.

— Living with another person, with the family
or with an educational group — the minor who has
been subjected to this measure must live, for the
period of time set by the judge, with another per-
son, with another family different from his or hers
or with an educational group, carefully selected to
guide the minor in his/her socialization process.

— Community benefits — the minor who has
been subjected to such a measure will not per-
form it if he or she does not give his/her consent
to carry out unpaid activities required in the inter-
ests of society or poor people. Will be done only
the benefits that cover the damage caused by the
committing of the crime.

— Realization of socio-educational themes —
the person subject to this measure will have to
carry out, without hospitalization or supervised
freedom, specific activities with educational con-
tent, aimed at facilitating the development of his
social competences.

— Admonition — this measure will consist
in the repression of the minor carried out by the
judge in order to make him understand the seri-
ousness of the committed acts and their conse-
quences or of those he may have had, urging the
minor not to commit such acts in the future.

— Dispossession of the driving license of cyclo-
motors or vehicles or of the right to obtain it or of
administrative licenses for hunting or for the use of
any weapon — this measure will be imposed when
the offence was committed using a cyclomotor, a
vehicle, a weapon.

— Absolute disqualification — in accordance
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te onorurile, slujbele si sarcinile publice la care a
recurs, desi erau elective; precum si incapacitatea
pentru a obtine pe viitor astfel de onoruri, sarcini
sau slujbe publice sau de a fi ales pentru o sarcina
publica pe timpul masurii [6, p.27-29].

Masurile de internare constau in doud
perioade: prima va fi realizatd in centrul cores-
punzitor, a doua va fi efectuata sub un regim de
libertate supravegheat (probatiune), in modali-
tatea aleasa de citre judecitor. Se impune preci-
zarea ca, in conditiile legislatiei spaniole, masura
interndrii intr-un regim inchis poate fi aplicata
numai atunci cind: faptele comise de citre mi-
nori sunt clasificate in Codul penal ori in legile
penale speciale ca infractiuni grave; faptele sunt
clasificate ca infractiuni mai putin grave, dar la
savarsirea lor au fost utilizate violente sau intimi-
dari impotriva persoanelor ori s-a generat un risc
grav pentru viata persoanelor sau integritatea lor
fizicd; faptele clasificate ca infractiuni sunt comise
de un grup sau minorul apartine sau actioneaza
in interesul unei organizatii sau asociatii, chiar si
de natura tranzitorie, care este dedicata realizarii
unor astfel de activitati. Actiunile sau inactiunile
din imprudentd nu pot fi sanctionate cu masuri de
internare intr-un regim inchis [17, p. 36-37].

In Codul penal al Romaniei este dedicat
un compartiment separat unei singure cauze de
neimputabilitate — minoratul (Titlul V - art. 113-
134) care este descris sub aspectul:

- regimului raspunderii penale a minorului,

- regimului masurilor educative neprivative
de libertate;

- regimului masurilor educative privative
de libertate;

- dispozitiilor comune [18].

Asa cum reiese din art.113 C. pen. roman,
legiuitorul a impartit varsta minorititii in trei
perioade distincte: pani la vérsta de 14 ani este
prevazuta o prezumtie absolutd de incapacitate
penald, minorul fiind considerat ca total lipsit de
discernamant; intre 14 si 16 ani, in privinta mi-
norului functioneaza o prezumtie relativd de in-
capacitate penald; intre 16 si 18 ani - minorul ras-
punde penal. In acest caz existi o prezumtie legala
relativa de capacitate penala — se presupune, pana
la proba contrarie, cd minorul avea discernamant
la data comiterii faptei previzute de legea penala.

with the additional provisions of the law, the
measure of absolute disqualification produces the
definitive deprivation of all the honours, jobs and
public tasks to which it resorted, although they
were elective; as well as the inability to obtain
such honours, public tasks or services in the fu-
ture or to be elected for a public task during the
measure [6, p.27-29].

The placement measures consist of two pe-
riods: the first will be carried out in the appropri-
ate center, the second will be carried out under a
supervised freedom regime (probation), in the
manner chosen by the judge. It should be noted
that, according to the Spanish legislation, the mea-
sure of internment in a closed regime can be ap-
plied only when: the acts committed by minors are
classified in the Criminal Code or in the special
criminal laws as serious crimes; acts are classified
as less serious crimes, but in their committing has
been used violence or intimidation against persons
or has been created a serious risk to the lives of
persons or their physical integrity; acts classified
as a criminal offence are committed by a group or
the minor belongs to or acts in the interests of an
organization or association, even of a transitional
nature, which is dedicated to carrying out such ac-
tivities. Actions or inactions committed recklessly
cannot be sanctioned with measures of internment
in a closed regime [17, p.36-37].

In the Criminal Code of Romania is dedi-
cated a separate compartment to a single cause of
inimputability — the minority (Title V - art. 113-
134) which is described under the aspect:

- the regime of criminal liability of the minor,

- the regime of non-custodial educational
measures;

- the regime of custodial educational mea-
sures;

- common provisions [18].

As it is resulting from art.113 of Criminal
Code of Romania, the legislator divided the age of
the minority into three distinct periods: until the
age of 14 yearsis provided an absolute presumption
of criminal incapacity, the minor being considered
as totally indiscriminate; between 14 and 16 years,
a relative presumption of criminal incapacity oper-
ates in the minor’s case; between 16 and 18 years -
the minor is criminally liable. In this case thereisa
relative legal presumption of criminal capacity — it



Potrivit art.114 alin. (1) C. pen. roman,
fata de minorul care, la data sivarsirii infractiunii,
avea varsta cuprinsa intre 14 si 18 ani se ia 0o masu-
rd educativa neprivativa de libertate, iar conform
alineatului (2) al aceluiasi articol fatd de minorul
prevazut in alin. (1) se poate lua o misuri edu-
cativa privativa de libertate in urmatoarele cazuri:
dacd a mai savérsit o infractiune pentru care i s-a
aplicat o masurd educativi ce a fost executata ori
a cirei executare a inceput inainte de comiterea
infractiunii pentru care este judecat; atunci cand
pedeapsa prevazuta de lege pentru infractiunea
savarsita este inchisoarea de 7 ani sau mai mare
ori detentiunea pe viata [18].

In dispozitiile art. 115 C. pen. este regle-
mentat cadrul juridic general al masurilor edu-
cative care pot fi luate fatd de minorii infractori.
Astfel, masurile educative neprivative de libertate
sunt: stagiul de formare civici; supravegherea;
consemnarea la sfarsit de siptamanai; asistarea zil-
nicd, iar masurile educative privative de libertate
sunt: internarea intr-un centru educativ; interna-
rea intr-un centru de detentie [18].

Pe durata executidrii misurilor educative
neprivative de libertate, instanta poate impune
minorului una sau mai multe dintre urmatoarele
obligatii: a) si urmeze un curs de pregitire sco-
lard sau formare profesionald; b) si nu depiseas-
cd, fara acordul serviciului de probatiune, limita
teritoriald stabilitd de instant; c) si nu se afle in
anumite locuri sau la anumite manifestari sporti-
ve, culturale ori la alte aduniri publice, stabilite de
instant3; d) si nu se apropie si sa nu comunice cu
victima sau cu membri de familie ai acesteia, cu
participantii la savérsirea infractiunii ori cu alte
persoane stabilite de instantd; e) si se prezinte la
serviciul de probatiune la datele fixate de acesta;
f) si se supuna masurilor de control, tratament
sau ingrijire medicala [18].

Maisura educativd a internarii intr-un cen-
tru educativ consta in internarea minorului intr-
o institutie specializata in recuperarea minorilor,
unde va urma un program de pregitire scolara si
formare profesionala potrivit aptitudinilor sale,
precum si programe de reintegrare sociala.

Maisura educativi a internirii intr-un centru
de detentie consta in internarea minorului intr-o
institutie specializata in recuperarea minorilor, cu

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

is assumed, until proven otherwise, that the minor
had discernment at the time of committing the act
provided for by the criminal law.

According to art.114 para. (1) of Criminal
Code of Romania, in relation to the minor who,
at the time of committing the crime, was between
14 and 18 years old, is taken a non-custodial edu-
cational measure, and according to paragraph (2)
of the same article towards the minor referred to
in para. (1) an educational measure involving de-
privation of liberty may be taken in the following
cases: if he has committed an offence for which
has been applied an educational measure which
has been executed or the execution of which began
before the committing of the offence for which he
is being tried; when the punishment provided by
law for the committed offence is imprisonment of
7 years or more or life imprisonment [18].

In the provisions of Article 115 of Crimi-
nal Code of Romania is established the general
legal framework of the educational measures that
can be taken against juvenile offenders. Thus, the
non-custodial educational measures are: the civic
training stage; supervision; recording on week-
ends; daily assistance, and the custodial educa-
tional measures are: internment in an educational
center; internment in a detention center [ 18].

During the execution of non-custodial educa-
tional measures, the court may impose to the minor
one or more of the following obligations: a) to at-
tend a course of school training or vocational train-
ing; b) not to exceed, without the consent of the
probation service, the territorial limit established by
the court; c) not to be in certain places or at certain
sporting events, cultural or other public gatherings,
established by the court; d) not to approach or com-
municate with the victim or his/her family members,
with the participants in the committing of the crime
or with other persons established by the court; e) to
present themselves to the probation service on the
dates fixed by it; (f) to follow control, treatment or
medical care measures [ 18].

The educational measure of placement in
an educational center consists in admitting the mi-
nor to an institution specialized in the recovery of
minors, where he will follow a program of school
training and professional training according to his
skills, as well as social reintegration programs.

The educational measure of placement in a
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regim de pazi si supraveghere, unde va urma pro-
grame intensive de reintegrare sociala, precum
si programe de pregitire scolara §i formare pro-
fesionald potrivit aptitudinilor sale. Internarea se
dispune pe o perioada cuprinsa intre 2 si S ani, in
afara de cazul in care pedeapsa previzuti de lege
pentru infractiunea savarsita este inchisoarea de
20 de ani sau mai mare ori detentiunea pe viata,
cand internarea se ia pe o perioada cuprinsa intre
Ssi 15 ani [18]. De asemenea, potrivit reglemen-
tarilor din legea penald a Romaniei, infractiunea
comisa de minor nu atrage o pedeapsa penals,
fapt pentru care nu poate fi invocata si admiterea
starii de recidiva infractionala [18].

Concluzii. Urmirind experienta statelor
straine in materia reglementirii raspunderii pe-
nale a minorilor, considerdam oportuna sistema-
tizarea normelor ce vizeaza minoritatea intr-un
capitol separat al Codului penal al Republicii
Moldova (cum este reglementat, de exemplu, in
Codul penal al Romaniei). De asemenea, consi-
deram necesar ca legiuitorul sa revizuiasci siste-
mul de sanctiuni aplicabile minorilor, astfel incit
sd fie posibild inlocuirea modelului represiv de
sanctionare a minorilor cu un model mai liberal,
ceea ce ar permite racordarea sistemului de ras-
pundere penali a minorilor la standardele euro-
pene si internationale in domeniu. Astfel, in pre-
zent, adaptarea legislatiei nationale, inclusiv cea
privitoare la minori, la reglementarile europene,
devine obligatorie, cel putin sub raportul princi-
piilor ei fundamentale, din momentul in care tara
noastra s-a angajat in reforma juridica, reclamata
de tranzitia la o societate deschisa si democratica.

Pentru actuala politica penald, ce vizeaza
prioritar prevenirea delincventei in randul mi-
norilor, exigentele care decurg din obiectivele
umaniste cu privire la constituirea unui nou sis-
tem institutional §i a unui spatiu european de li-
bertate, securitate si justitie, reprezintd suportul
directiilor sale de interventie si totodatd garantia
asigurarii unui echilibru al masurilor pe care
aceasta le genereaza.

detention center consists in the internment of the
minor in an institution specialized in the recovery
of minors, with security and supervision regime,
where he will follow intensive programs of social
reintegration, as well as school training programs
and professional training according to his skills.
The internment is ordered for a period between
2 and § years, unless the punishment provided by
law for the committed offence is imprisonment of
20 years or more or life imprisonment, when in-
ternment is taken for a period between 5 and 15
years [18]. Also, according to the provisions of
the Romanian criminal law, the crime committed
by the minor does not attract a criminal punish-
ment, for which cannot be invoked the admission
of the state of criminal recidivism [18].

Conclusions. Following the experience of
foreign states in the field of regulating the crimi-
nal liability of minors, we consider it opportune
to systematize the norms regarding the minority
in a separate chapter of the Criminal Code of the
Republic of Moldova (as regulated, for example,
in the Criminal Code of Romania). We also con-
sider it necessary for the legislator to review the
system of sanctions applicable to minors, so that
it is possible to replace the repressive model of
sanctioning minors with a more liberal model,
which would allow the system of criminal liability
of minors to be connected to European and inter-
national standards in the field. Thus, now, the ad-
aptation of the national legislation, including that
relating to minors, to the European regulations,
becomes mandatory, at least in terms of its funda-
mental principles, from the moment our country
has engaged in the legal reform, claimed by the
transition to an open and democratic society.

For the current criminal policy, which
aims, as a matter of priority, the prevention of
delinquency among minors, the requirements
arising from the humanistic objectives regarding
the establishment of a new institutional system
and of a European area of freedom, security and
justice, represent the support of its intervention
directions and, at the same time, the guarantee of
ensuring a balance of the measures it generates.
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Articolul are ca obiect de studiu extridarea si
expulzarea, analiza reglementdrilor constitutionale
si juridico-penale ale institutiilor juridice analizate,
identificarea particularitdtilor si relevarea naturii ju-
ridice ale acestora. In baza trdsdturilor identificate,
autorul a incercat si evidentieze asemdndrile si deo-
sebirile de esentd ale institutiilor vizate, ca in final sd
descopere si si descrie natura juridicd a expulzdrii si
extraddrii.

Cuvinte-cheie: expulzare, extrddare, tratate in-
ternationale, conditii de reciprocitate, regimul juridic
al strdinilor si apatrizilor, asistentd juridicd interna-
tionald in materie penald, mdsurd de sigurantd.

The study examines the extradition and expul-
sion, analyses the constitutional and criminal justice
regulations of the legal institutions under consider-
ation, identifies their particularities and the reveals
their legal nature. Based on the identified features,
the author tried to highlight the essential similarities
and differences of the institutions concerned, in order
to finally discover and describe the legal nature of ex-
pulsion and extradition.

Keywords: expulsion, extradition, international
treaties, conditions of reciprocity, the legal regime of
foreigners and stateless persons, international legal
assistance in criminal matters, security measure.

Introducere. Constitutia RM declard in
art. 15 ci cetatenii Republicii Moldova benefici-
aza de drepturile si de libertitile consacrate prin
Constitutie si prin alte legi si au obligatiile preva-
zute de acestea.

In acest context, dorim si ne expunem pri-
vitor la protectia cetatenilor RM aflati in striina-
tate si la dreptul acestora de a nu fi extradati sau
expulzati din tara.

Rezultate obtinute si discutii. Astfel, alin.
2 al art. 18 al Constitutiei RM stipuleaza ca cetite-
nii RM beneficiazi de protectia statului atit in tar3,
cat si in strainatate. Fiind consacrat in Constitutie,
acest principiu constituie urmarea fireasca, logica
a legaturii politice dintre cetateni si stat. Aceastd
legatura este permanenta, ea se raspandeste si se
mentine oriunde s-ar gisi persoana, in statul sau de
origine sau in alt stat.

Introduction. The Constitution of the
Republic of Moldova states in article 15 that
the citizens of the Republic of Moldova take
advantage of the rights and freedoms con-
firmed in the Constitution and other laws
and have the obligations lay down therein.
In this context, we would like to express our
view on the protection of RM citizens abroad
and their right not to be extradited or expelled
from the country.

Obtained results and discussions. Thus,
para. (2) of article 18 of the Constitution of the
Republic of Moldova stipulates that citizens of
the Republic of Moldova benefit from state pro-
tection both at home and abroad. As it is con-
firmed in the Constitution, this principle is the
natural and logical consequence of the political
relationship between citizens and the state. This
is a constant connection; it spreads and works



Acest principiu este valabil deci i in cazu-
rile cind cetitenii RM pot, sau chiar savarsesc in-
fractiuni pe teritoriul altui stat, nemaivorbind de
cazurile cind acestea sunt savarsite in privinta lor
sau impotriva drepturilor si libertatilor lor. Con-
form apartenentei cetateanului la statul moldo-
venesc, cetatenii RM se bucuri in striinitate de
protectia statului, ei avind dreptul constitutional
sd ceara autoritatilor moldovenesti protectia co-
respunzatoare. Respectiv, autorititile Republicii
Moldova din strainatate au obligatia constitutio-
nald de a le oferi protectia necesara. Aceasta nu
inseamnd insi ci exercitind aceastd obligatie,
autorititile moldovenesti respective trebuie sau
pot aduce atingere intr-un fel sau altul suverani-
tatii statului pe teritoriul caruia se afld cetitenii
RM, acestia din urmi au obligatia sa respecte or-
dinea de drept a statului respectiv. Bucurdndu-se
de protectia statului, cetitenii moldoveni trebuie
sa-si indeplineasca obligatiile ce le revin conform
legilor statului pe teritoriul ciruia se afl3, inclusiv,
ale legilor R Moldova.

Prin urmare, principiul mentionat trebuie
inteles in context international, deoarece cola-
borarea statelor in acest domeniu se efectueaza
in baza unor conventii si acorduri bilaterale sau
chiar internationale.

Referitor la protectia acordata strainilor si
apatrizilor in R. Moldova, Constitutia RM pre-
vede in art. 19 ci cetitenii strdini §i apatrizii au
aceleasi drepturi i indatoriri ca i cetitenii RM,
cu exceptiile stabilite de lege. Cu alte cuvinte, R.
Moldova acorda strainilor i apatrizilor aga-zisul
regim national, potrivit caruia strainii si apatrizii,
dupi cum s-a mentionat, poseda aceleasi drepturi
si obligatii ca si propriii cetateni, cu exceptiile sta-
bilite de lege, spre exemplu, exercitarea dreptu-
rilor exclusiv politice (de exemplu, de a ocupa o
functia publica), precum si unele obligatii consti-
tutionale valabile pentru cetitenii RM (de exem-
plu, obligatia de aparare a tirii).

Un drept constitutional care apartine ex-
clusiv numai strainilor sau apatrizilor este cel de
azil politic.

Alin.(2) al art. 19 al Constitutiei RM sti-
puleazi cd dreptul de azil se acorda si se retrage
in conditiile legii, cu respectarea tratatelor inter-
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wherever the person is, in his or her home state or
in another state.

This principle also applies to cases where
RM citizens can, or even commit offenses in the
another state’s territory, and of course in cases
when they are committed against them or against
their rights and freedoms. According to the citi-
zen’s membership of the Moldovan state, citizens
of the Republic of Moldova enjoy state protec-
tion abroad, as they have the constitutional right
to ask the Moldovan authorities for appropriate
protection. That is, the authorities of the Repub-
lic of Moldova abroad have the constitutional
obligation to offer them the necessary protection.
This does not mean, however, that by exercising
this obligation, the respective Moldovan authori-
ties must or may in some way undermine the sov-
ereignty of the State on whose territory the citi-
zens of the Republic of Moldova are located, the
latter are obliged to respect the law order of that
state. When enjoying state protection, Moldovan
citizens must fulfill their obligations under the
laws of the state in which they are located, includ-
ing the laws of Moldova.

Therefore, this principle must be under-
stood in an international context, since the coop-
eration of states in this field is carried out on the
basis of bilateral or even international conven-
tions and agreements, the Constitution of the Re-
public of Moldova stipulates in Article 19 on the
protection granted to foreigners and stateless per-
sons in R. Moldova, that foreigners and stateless
persons have the same rights and duties as citizens
of the Republic of Moldova, with the exceptions
set by law. In other words, R. Moldova grants
foreigners and stateless persons, the so-called na-
tional regime, according to which foreigners and
stateless persons, as mentioned, have the same
rights and obligations as their own citizens, with
exceptions determined by law, for example, to fill
up exclusive political rights (for example, to hold
a public office), as well as some constitutional re-
quirements for citizens of the RM (e.g. country
defense obligation).

A constitutional right belonging exclusive-
ly to foreigners or stateless persons is that of po-
litical asylum.

Paragraph (2) of article 19 of the Constitu-
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nationale la care Republica Moldova este parte.
Aceastid reglementare vine si demonstreze alinie-
rea R Moldova la standardele intentionale in ceea
ce priveste protectia drepturilor si libertatilor fun-
damentale ale omului.

Persoanele care contribuie prin activita-
tea desfasuratd la asigurarea pacii, a progresului
si umanititii in general, §i care sunt persecutate
pentru aceste activititi in statele pe teritoriul ca-
rora le desfisoard, sau a ciror cetiteni sunt, este
si firesc s gaseascd gazduire si apdrare in alt stat.

Regula general acceptata de dreptul inter-
national umanitar este ca azilul se acorda cetite-
nilor striini sau apatrizilor urmariti sau persecu-
tati pentru activitati politice. Aceasta inseamna ca
nu toti striinii sau apatrizii care vin in R Moldova
vor primi azil politic. Insisi denumirea acestei in-
stitutii ne indica tipul activitatii desfagurate de ci-
tre persoand, si anume, activitate politicd, de ace-
ea, dacid se va constata ci motivele din care este
cerut azilul nu sunt cele legale, azilul nu va putea
fi acordat (spre exemplu, cetiteanul este urmarit
pentru fapte de drept comun). La fel, nu se vor
putea bucura de acordarea acestui drept persoa-
nele urmadrite pentru crime contra picii §i umani-
tatii sau infractiuni de rizboi.

Cetitenii strdini sau apatrizii pot fi extri-
dati numai in baza unei conventii internationale
sau in conditii de reciprocitate in temeiul hotara-
rii instantei de judecata (alin. (4) al art. 17 Con-
stitutiei RM).

Totodati, alin. (3) al art. 17 al Constitutiei
RM stipuleazi ci cetitenii RM nu pot fi extradati
sau expulzati din tara.

Prevederile constitutionale enuntate au
fost preluate de catre legiuitor si incorporate in
textul legii penale la art.13 CP al RM.

Extradarea i expulzarea constituie doud
masuri grave care afecteaza si restrictioneaza sub-
stantial dreptul la libertatea individuala si libera
circulatie.

Art. 25 alin. (1) din Legea Fundamentald
declara ci libertatea individuala si siguranta per-
soanei sunt inviolabile, iar art. 27 al Constitutiei
legifereazi si garanteaza dreptul la libera circula-
tie, adicd dreptul fiecirui cetitean de a-si stabili
domiciliul sau resedinta in orice localitate din

tion of the RM stipulates that the right of asylum
shall be granted and withdrawn in accordance
with the law, in compliance with the international
treaties to which the Republic of Moldova is a
party. This regulation is intended to demonstrate
the alignment of Moldova with intentional stan-
dards in the protection of human rights and fun-
damental freedoms.

People who contribute, through their work
on ensuring peace, progress and humanity in gen-
eral, and who are persecuted for these activities in
the states they are located, or whose citizens they
are, are also logical to find shelter and defense in
another state.

The general rule accepted by international
humanitarian law is that asylum is granted to for-
eign nationals or stateless persons wanted or per-
secuted for political activities. This means that not
all foreigners or stateless persons who come to
Moldova will receive political asylum. The name
itself of this institution indicates the type of activ-
ity carried out by the person, i.e. political activ-
ity, so if it is found that the reasons for requesting
asylum are not legal, asylum will not be granted
(for example, the citizen is followed for ordinary
law). Similarly, persons wanted for crimes against
peace and humanity or war crimes will not be able
to enjoy this right.

Foreigners or stateless persons may be
extradited only on the basis of an international
Convention or on the basis of reciprocity pursu-
ant to the judgment of the court (paragraph (4)
of article 17 of the Constitution of the RM).

At the same time, paragraph (3) of article
17 of the Constitution of the RM stipulates that
citizens of the Republic of Moldova may not be
extradited or expelled from the country.

The constitutional provisions stated were
taken over by the legislator and incorporated in
the text of the criminal law in the art. 13 CC of
the RM.

Extradition and expulsion are two serious
measures which substantially affect and restrict
the right to individual freedom and free move-
ment.

Article 25 para. (1) of the Fundamental
Law declares that the individual freedom and se-
curity of the person are inviolable, and art. 27 of



tard, de a iesi, de a emigra si de areveniin tara. Pe
cand extradarea §i expulzarea limiteaza esential
aceste drepturi.

Ne vom opri mai amanuntit pentru analiza
extradarii ca masuri ce consta in faptul de a obliga
pe cineva si paraseasci tara cind este urmarit pen-
tru savérsirea unor infractiuni grave si este cerut de
alt stat in vederea cercetarii sau judecarii sale.

Institutia extridarii de catre un stat a per-
soanelor ce au savarsit infractiuni altui stat striin
este demult cunoscuta dreptului international.

In ce priveste locul extradarii ca institutie
juridicd, in sistemul dreptului international, inter-
pretirile cercetatorilor sunt neunivoce'l. Uneori,
extridarea este considerati ca fiind o institutie se-
cundari, ce si-a depasit existenta. Insi criminali-
tatea se dezvolta, capatd caracter transfrontalier,
criminalitatea organizata stabileste noi contacte;
infractorii care au sivarsit infractiuni intr-o tari se
ascund pe teritoriul alteia, permanent isi schimba
locul de trai, capatind sustinere si asistenta de la
yconfratii” lor. Toate acestea ofera problemei ex-
tridarii un caracter foarte actual. In acelasi timp,
este relevati tendinta unor tiri de a nu transmite
cetatenii sii, ce au savarsit infractiuni peste hota-
re, chiar daci acestia nu se bucuri de imunitate
diplomatica. Alte tari, dimpotriva, isi extradeaza
infractorii (propriei cetiteni), in asa mod, usu-
randu-si sarcina de a-i resocializa.

Natura juridicd a extradarii, la fel, este in-
teleasd neuniform. Unii savanti considera ca ex-
tridarea constituie o problema a dreptului ad-
ministrativ, deoarece, deseori, hotirirea despre
aplicarea extradarii o ia nu instanta de judecats, ci
Guvernul sau un alt organ de stat. In acelasi timp,
extridarea poate fi consideratd §i ca element al
dreptului procesual-penal, deoarece avem de a
face cu ordinea de transmitere a persoanei ce a
savarsit o infractiune altei tiri cu respectarea unor
garantii procesuale anumite. Extridarea poate fi
considerat si ca parte (institutie) a dreptului pe-

' O atentie deosebitd oferd acestui institut savantii, mem-
brii asociatiei internationale a dreptului penal. Aceastd
problema a fost discutata special la colocviul din Helsinki
(septembrie 1992), care a fost ca pregitire a Congresului
international al acestei asociatii care a avut loc la Rio-de-
Janeiro in 1994.
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the Constitution states and guarantees the right
to free movement, i.e the right of every citizen to
establish his residence in any place of the country,
to leave, to emigrate and to return to the country.
Whereas, extradition and expulsion essentially
limit these rights.

We will analyze more in details the extra-
dition as a measure of forcing someone to leave
the country when wanted for serious crimes and
requested by another state for its investigation or
prosecution. The institution of the extradition by
a state of persons who have committed criminal
offenses to another foreign state has long been
known to international law. Regarding the place
of extradition as a legal institution in the system
of international law, interpretations of research-
ers are equivocal'. Sometimes extradition is
considered to be a secondary institution that
has outlived its existence. But crime is develop-
ing, becoming cross-border, organized crime is
establishing new contacts; criminals who have
committed crimes in one country are hiding in
another, are permanently changing their place of
life and are gaining support and assistance from
their “fellowship”. All of this makes extradition a
very actual issue.

At the same time, the tendency of some
countries not to extradite their citizens, who have
committed crimes abroad, even if they do not
have diplomatic immunity, is highlighted. Other
countries, on the contrary, extradite their crimi-
nals (their own citizens) in a way to make easier
for them to re-socialize.

The legal nature of extradition is irregularly
understood. Some scholars consider extradition
to be a matter of administrative law, because often
the ruling on the application of extradition is not
the court, but the government or another state
body. At the same time, extradition can also be
considered as an element of criminal procedure
law, as we are dealing with the order of transmis-
sion of the person who committed a criminal of-

! Special attention is paid to this institute by scientists,
members of the international criminal law association. This
issue was discussed especially at the colloquium in Helsinki
(September 1992), which was in preparation for the Inter-
national Congress of this association which took place in
Rio de Janeiro in 1994.
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nal, si anume - a executarii pedepsei.

Legislatiile diferitor tari solutioneaza pro-
blema extradarii in mod diferit. De exemplu: in
Italia, Roménia normele privind extridarea in-
fractorilor sunt incluse in Codul penal. In Codul
penal al Federatiei Ruse si al Republicii Moldova,
la fel, exisd un articol privind extradarea.

Despre extradarea infractorilor se vorbeste
in Constitutia Rusiei, Frantei, Germaniei, Irlan-
dei, Italiei, Portugaliei, Spaniei, inclusiv si in Con-
stitutia Republicii Moldova.

Practic, chestiunile privind extridarea in
tarile europene, de regula, le hotirasc instantele
de judecata. In acelasi timp, multe tari instituie
judeciti extraordinare, sau judeciti ad hoc.

Despre aceasta se mentioneazi in actele
normative si literatura juridici a Austriei, Dane-
marcii, Frantei, Portugaliei, Elvetiei si Spaniei.

Initial, problema extradirii a aparut pentru
prima dati in legitura cu expulzarea diplomatilor
care au savarsit infractiuni sau alte incilcari de
lege peste hotarele tirilor lor. A aparut notiunea
de ,imunitate diplomatici” — o noua institutie
juridica, apoi s-a largit cercul subiectilor asupra
carora aceastd imunitate se rasfringe. Ulterior,
de ,dreptul neextradarii” au inceput a beneficia
persoanele care solicitau azil politic in alte tari si
care sivargeau pana la aceasta infractiuni in tirile
de unde veneau.

Multi savanti critica aceasta institutie, invo-
cand urmatoarele argumente: conventiile dintre
state privind extridarea, de multe ori, contravin
Pactului privind drepturile omului. Un exemplu
caracteristic al acestei necorespunderi este cazul
cand intre tari au loc tratative privind extridarea,
care dureaza lungi perioade de timp, chiar ani, iar
cetateanul, vinovitia ciruia inci nu este dovedits,
toti acesti ani este privat de libertate.

De aceea in conventiile privind extradarea
trebuie sa fie incluse principiile si normele una-
nim recunoscute, ce se regasesc in pactele cu pri-
vire la drepturile omului, cu respectarea obligato-
rie a legislatiilor nationale a statelor.

Cu toate aceste divergente, este evident
ca in lupta cu criminalitatea internationald, fara
aplicarea institutiei extradarii va fi foarte greu de
operat.

fense to another country under certain procedur-
al guarantees. Extradition can also be considered
as part (institution) of criminal law, i.e. serving
the sentence.

The laws of different countries address the
issue of extradition differently. For example: In
Italy and Romania the rules on the extradition of
criminal offenders are included in the Criminal
Code. In the criminal code of the Russian Federa-
tion and of the Republic of Moldova, there is also
an article on extradition.

The extradition of criminals is mentioned
in the Constitution of Russia, France, Germany,
Ireland, Italy, Portugal, Spain, including in the
Constitution of the Republic of Moldova.

In practice, the issues of extradition to Eu-
ropean countries, as a rule, are decided by the
courts. At the same time, many countries are put-
ting in place extraordinary trials, or are being tried
on an ad hoc basis.

This is mentioned in the laws and legal lit-
erature of Austria, Denmark, France, Portugal,
Switzerland and Spain.

The issue of extradition arose for the first
time in connection with the expulsion of diplo-
mats who committed crimes or other legal viola-
tions beyond the borders of their countries. The
notion of “diplomatic immunity” emerged as a
new legal institution, then the circle of subjects
was widened, and this immunity is spread over.
Subsequently, the “right of non-extradition” was
granted to persons who applied for political asy-
lum in other countries and who have previously
committed crime in countries they left.

Many scholars criticize this institution,
citing the following arguments: Conventions on
extradition between states often go against the
Human Rights Pact. A typical example of this in-
expediency is the case when there are discussions
between countries on extradition, which last for
long periods of time, even years, and the citizen,
whose guilt is not yet proven, is deprived of lib-
erty all these years.

This is why the globally recognized princi-
ples and standards contained in the human rights
agreements must be included in the extradition
conventions, with due regard for the national
laws of the states. However, it is clear that in the



La general, statele rezolvd problema extra-
darii infractorilor prin intermediul incheierii sau
ratificarii tratatelor bilaterale sau regionale.

Exista o multime de conventii bilatera-
le dintre diverse state privind extradarea: spre
exemplu, RM are incheiate astfel de conventii cu
Romania, Federatia Rusd, Ucraina, Belarusia, Ta-
rile Baltice si alte state europene, inclusiv Turcia,
Israel etc., Romania are tratate si conventii bilate-
rale cu aproximativ 29 de state ale lumii, inclusiv
cu R Moldova in 1997, Germania — Iugoslavia
(1970), Germania — Australia (1987) s.a.m.d.

Din réndurile celor regionale — Conventia
privind extradarea infractorilor din 1966, incheia-
ta de membrii Comunititii Britanice a natiunilor.

Fosta URSS avea incheiate un sir de con-
ventii privind asistenta juridici cu mai multe tari,
dintre care Coreea, Ungaria, Polonia, Romania,
Mongolia s.a.

Trebuie insd de mentionat ci, in unele
conventii, capitolele privind extradarea sunt for-
mulate intr-o forma generald, fird o concretizare
necesard, ceea ce face dificila practica extradarii
infractorilor. Conventiile privind asistenta juri-
dicd, in principiu, au un continut mai larg decat
conventiile privind extridarea. In ele sunt incluse
si intrebari ce tin de dreptul administrativ, civil
si al altor ramuri de drept, cu ajutorul cirora se
reglementeazd relatiile economice, interstatale
si alte relatii. De multe ori, in aceste conventii se
contine mentiunea ci o problemi sau alta, inclu-
siv chestiunea privind extridarea, trebuie sa fie
solutionata si reglementata suplimentar, in mod
separat.

Pe marginea problemei extradarii in lume
existd mai multe conventii cu caracter general.

In 1957 la Paris a fost adoptata Conventia
Europeani privind extridarea. In 1975 la Strasbo-
urg a fost adoptat Protocolul Aditional la aceastd
Conventie, ce a centralizat unele intrebari. Tot la
Strasbourg, in 1978 a fost adoptat al Doilea pro-
tocol Aditional la aceeasi Conventie. Consiliul
Europei tinde spre o intelegere comuni a proble-
mei extridarii dintre tarile Europei, urmat apoi de
al treilea protocol aditional, intocmit la Strasbo-
urg la 10 noiembrie 2010 si semnat de Republica
Moldova la 12 aprilie 2013.
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fight against international crime, without the ap-
plication of the institution of extradition, it will be
very difficult to operate.

Generally, the states resolve the issue of
extraditing offenders by ratifying bilateral or re-
gional treaties. There are many bilateral conven-
tions on extradition between different states. For
example, the Republic of Moldova has concluded
such conventions with Romania, the Russian Fed-
eration, Ukraine, Belorussia, the Baltic States, and
other European states, including Turkey, Israel,
etc.; Romania has bilateral treaties and conven-
tions with about 29 states in the world, including
Moldova in 1997, Germany - Yugoslavia (1970),
Germany - Australia (1987).

One of the regional treaties is the Conven-
tion on the extradition of offenders, 1966, con-
cluded by members of the British Community of
nations.

The former USSR had a number of agree-
ments on legal assistance with several countries,
including Korea, Hungary, Poland, Romania,
Mongolia and so on.

However, it should be noted that in some
conventions, the chapters on extradition have a
general formulation without any necessary con-
cretization, which makes it difficult to extradite
offenders. Legal assistance conventions, in princi-
ple, have a broader content than extradition con-
ventions. They also discuss issues relating to ad-
ministrative, civil and other legal fields, through
which economic, interstate and other relations
are regulated. These conventions often contain
the reference that one or other issue, including
the issue of extradition, must be resolved and fur-
ther regulated separately.

There are several general conventions on
the issue of extradition in the world.

In 1957, the European Convention on ex-
tradition was adopted in Paris. In 1975, the ad-
ditional protocol to this Convention was adopted
in Strasbourg, which centralized some issues. In
Strasbourg, the second additional protocol to
the same Convention was adopted in 1978. The
Council of Europe is aiming at a common un-
derstanding of the issue of extradition between
the countries of Europe, followed by the third
additional Protocol, ratified in Strasbourg on
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In afari de Conventia de la Paris, exista si
un sir de alte tratate si intelegeri, ce rezolva pro-
blemele extradarii, de exemplu Conventia din
1983 de la Strasbourg despre schimbul persoa-
nelor ce au sdvérsit infractiuni, apoi cele de la
Bruxelles din 1987, 1991.

Prin urmare, extradarea este actul prin care
un stat, pe al carui teritoriu s-a refugiat un infrac-
tor, preda la cererea altui stat pe acel infractor
pentru a fi judecat ori pus si execute pedeapsa la
care fusese condamnat de instantele acestui stat.

Extradarea apare, agadar, ca un act bilate-
ral care intervine intre doua state: unul pe al cirui
teritoriu se afl infractorul si caruia i se adreseaza
cererea de extridare (statul solicitat) si altul, care
este interesat de pedepsirea infractorului i care
adreseazi, in acest scop, cererea de extriadare (sta-
tul solicitant). Prin finalitatea sa, extridarea este
un act de asistenta judiciard internationala in ma-
terie penald, prin care un infractor este transferat
dintr-un stat in altul pentru a fi judecat pentru in-
fractiunea savarsitd sau pentru a fi pus si execute
pedeapsa la care fusese condamnat.

Din aceasta definitie se desprind urmaitoa-
rele trasituri ale institutiei extradarii:

— Act de suveranitate intervenit in relatiile
dintre douai state;

— Act jurisdictional solicitat si acordat ex-
clusiv in scopul realizarii represiunii, persoana ex-
tradata fiind un inculpat sau un condamnat penal;

— Act de asistentd juridici internationala.

De aici rezultd ci extridarea are o naturd
juridici complexd (mixti) nefiind numai un act
de asistenta juridica dar si un act de suveranitate,
inclusiv un act jurisdictional.

Dupi o definitie adoptata la cel de-al X-lea
Congres al Asociatiei Internationale de Drept pe-
nal, tinut la Roma in 1969, , Extradarea este un act
de asistentd judiciari interstatala in materie pena-
14, care urmareste transferul unui individ urmarit
sau condamnat penal, din domeniul suveranitatii
judiciare a unui stat in domeniul celuilalt stat”.

Extridarea este, asadar, un atribut suveran
al statului, care poate admite ori refuza predarea
unui infractor striin aflat pe teritoriul sau.

In cazul cand exista un tratat dintre doua
parti, problema extradarii este rezolvati destul

10 November 2010 and signed by the Republic
of Moldova on 12 April 2013. Apart from the
Paris Convention, there are also other treaties
and arrangements which solve the problems of
extradition. For example the 1983 Strasbourg
Convention on the Exchange of persons who
have committed crimes; then, those in Brussels in
1987,1991.

Extradition is therefore the act whereby a
state, in whose territory a criminal has been taken
refuge, hands over that offender, at the request of
another state to be tried or serve the sentence to
which he was convicted by the courts of that state.

Extradition therefore appears as a bilateral
act between two states: one in whose territory
the offender is located and to which the extradi-
tion request is addressed (the requested state)
and another, which is interested in punishing the
offender and which addresses the extradition re-
quest (requesting state) for this purpose.

Extradition is, by its finality, an act of inter-
national judicial assistance in criminal matters,
whereby a criminal is transferred from one state
to another for being tried for the offense commit-
ted or for serving the sentence to which he or she
was convicted.

From this definition, the following features
of the institution of extradition shall be separated:

— An act of sovereignty interfered in rela-
tions between two states;

— Ajudicial act sought and awarded only to
bring about repression, the extradited person be-
ing a defendant or a person convicted of a crimi-
nal offense;

— International legal assistance;

It follows that extradition has a complex
(mixed) legal nature, not only as an act of legal
assistance but also an act of sovereignty, includ-
ing a court act. Following a definition adopted at
the 10th Congress of the International Criminal
Law Association held in Rome in 1969 “extradi-
tion is an act of inter-state judicial assistance in
criminal matters, aimed at transferring a pros-
ecuted or convicted individual, from the area of
the judicial sovereignty of one state to the area of
the other state.

Extradition is, therefore, a sovereign ele-
ment of the state, which can admit or refuse to



de clar: daci persoana nu se bucuri de imunitate
diplomatici, atunci ea trebuie sa fie ori judecata
sau si fie transmisd statului (partii) solicitante.
Exista insd situatii mai dificile: cind autoritatile
unui stat, retindnd infractorul, nu au certitudinea
ca persoana transmisa statului, cetitean al cirui
este, va fi pedepsita. Un tratat privind extridarea
intre aceste tiri nu existi. In acest caz se initiaza
un proces de tratative, pe durata ciruia persoana
/ infractorul se va detine, pani la judecata sa, un
timp indelungat in inchisoare.

Ca impediment pentru extridare poate fi
diferenta esentiald dintre masurile de pedeapsa
pentru infractiunile analogice in diferite tiri; con-
vingerea reprezentantilor statului (care transmite
sau care primeste infractorul) de faptul ci persoa-
na va fi supusi (sau este supusi) torturii s.a.m.d.
In legéturé cu aceasta, in multe tratate sau con-
ventii privind asistenta juridici este prevazuta nu
numai extridarea (transmiterea infractorului), ci
si refuzul de extradare, de exempluy, art. 8 al Con-
ventiei prevede ci o parte solicitati va putea refu-
za si extradeze o persoana reclamati, daca aceasta
persoana se afli si sub urmirirea sa pentru fapta
sau faptele in legituri cu care se cere extridarea.

Art. 546 CPP al RM confirma asumarea de
catre RM a obligatiei de a racorda legislatia sa na-
tionald la prevederile conventiei si specifica la alin.
(2) ci extridarea va fi, de asemenea, refuzati daci:

1) infractiunea a fost savarsiti pe teritoriul
Republicii Moldova;

2) in privinta persoanei respective a fost
deja pronuntatid de citre o instantd nationala sau
o instanta a unui stat tert o hotarare judecitoreas-
ca de condamnare, achitare sau incetare a proce-
sului penal pentru infractiunea pentru care se cere
extradarea, sau o ordonanta a organului de urma-
rire penald de incetare a procesului ori in privinta
acestei fapte se efectueaza urmdrirea penala de
catre organele nationale;

3) s-a implinit termenul de prescriptie al
tragerii la rispundere penala pentru infractiunea
respectivd, conform legislatiei nationale, sau a in-
tervenit amnistia;

4) potrivit legii, urmirirea penald poate fi
pornitd numai la plangerea prealabila a victimei,
insd o asemenea plangere lipseste;
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hand over a foreign criminal who is on its terri-
tory. When there is a treaty between two par-
ties, the question of extradition is resolved quite
clearly: if the person does not have diplomatic
immunity, then he or she must either be trialed
or be handed over to the requesting state (party).
But there are more difficult situations: when the
authorities of a state, extraditing the offender, are
not sure that the person sent to the home state,
will be punished. There is no extradition treaty
between these countries. In this case, a process of
discussions is initiated, during which the person/
criminal will be held for along time in prison until
his trial.

As an impediment to extradition may be
the essential difference between punishment
measures for the same offenses in different coun-
tries; the confidence of the state representatives
(who transmit or receive the offender) that the
person will be or is subjected to torture, and so
on. Many treaties or conventions on legal assis-
tance state not only for extradition (transmission
of the offender) but also for refusal to extradite,
for example, article 8 of the Convention provides
that a requested party may refuse to extradite a
person wanted, if that person is also under his or
her prosecution for the same criminal actions.

Article 546 CPC of the RM confirms that
the RM is under an obligation to comply its na-
tional law with the provisions of the Convention
and States and states in paragraph (2) that extra-
dition will also be refused if:

1) The offense is committed in the territory
of the Republic of Moldova;

2) in respect of that person, a national
court or a court of a third state has already issued
a sentence, a decision of acquitting or terminat-
ing the criminal proceedings for the offense for
which the extradition is requested, or an order of
the criminal prosecution body to cease or to car-
ry out criminal investigation of this deed by the
national bodies;

3) the limitation period for the imposition
of criminal liability for the offense in question un-
der national law has been completed or amnesty
has been granted;

4) according to the law, prosecution can
only be started on the prior complaint of the vic-
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infractiunea pentru care se cere extradarea
persoanei este considerata de legea nationala in-
fractiune politicd sau faptd conexa unei asemenea
infractiuni;

6) Procurorul General, ministrul Justitiei
sau instanta care solutioneaza chestiunea privind
extridarea are motive serioase si creada ci:

a) cererea de extridare a fost inaintati in
scopul de a urmiri sau a pedepsi o persoana pen-
tru motive de rasj, religie, sex, nationalitate, origi-
ne etnica sau opinii politice;

b) situatia acestei persoane risci si fie
agravatd pentru unul din motivele mentionate la
lit. a);

c) in cazul in care persoana va fi extradats,
ea va fi supusa torturii, tratamentului inuman sau
degradant sau nu va avea acces la un proces echi-
tabil in tara solicitanti;

7) persoanei cerute i-a fost acordat statut
de refugiat sau azil politic;

8) statul care soliciti extridarea nu asigura
reciprocitatea in sfera extradarii.

In cazul in care fapta pentru care se cere
extradarea este pedepsitd de legea tarii solicitante
cu pedeapsa capitald, extridarea persoanei poate
fi refuzatd daca partea solicitanta nu va da asigu-
rari, considerate ca suficiente, ca pedeapsa capita-
13 nu va fi aplicatd persoanei extradabile aflate sub
urmarire penald sau condamnate.

De multe ori, insusi infractorul insista asu-
pra extridarii lui mai urgente, in primul rind,
reiesind din faptul cd regimul de detinere in in-
chisoarea din tara unde el doreste si fie extradat,
este mai ,liber” decét in tara unde pot sa-l trimita
organele judiciare.

Chestiunea privind extradarea este rezol-
vatd prin imbinarea principiului teritorialitatii
(locului sdvarsirii infractiunii si locului aflirii in-
fractorului) si a cetiteniei acestei persoane. Din
punctul nostru de vedere, de bazi (primordial)
pentru extradare trebuie considerat principiul ce-
tateniei, adicd actioneaza nu principiul teritorial,
ci principiul personalitatii raispunderii penale.

Principiul cetateniei si-a gasit reflectare in
Codul penal nou al Republicii Moldova (art. 13)
unde se mentioneaza ci cetitenii RM care au co-
mis infractiuni in strdinatate nu pot fi extradati

tim, but such a complaint is missing;

S) the offense in respect of which extradi-
tion is sought is considered by national law to be
a political offense or a related offense;

6) The General Prosecutor, the Minister of
Justice or the court dealing with extradition has
serious grounds for believing that: a) the extradi-
tion request has been made for the purpose of fol-
lowing or punishing a person on grounds of race,
religion, sex, nationality, ethnic origin or political
opinion; (b) the situation of this person is likely
to be aggravated on one of the grounds referred
toin (a); c) if the person is to be extradited, he or
she will be subjected to torture, inhuman or de-
grading treatment or will not have a fair trial in
the requesting country;

7) the wanted person has been granted ref-
ugee or political asylum status;

8) the requesting state does not ensure rec-
iprocity in the sphere of extradition.

If the act for which extradition is requested
is punishable by the law of the requesting country
with the death penalty, the extradition of the per-
son may be refused unless the requesting party
gives sufficient assurances that the death penalty
will not be imposed on the prosecuted or con-
victed person.

The offender himself often insists on his
more urgent extradition, first of all, as the prison
regime in the country where he wishes to be ex-
tradited is more “free” than in the country where
he or she can send him or her.

The question of extradition is resolved by
combining the principle of territoriality (place
of crime and place of offender) and the citizen-
ship of that person. From our point of view, the
basic principle for extradition must be regarded
as the principle of citizenship, that is to say, the
principle of personality of criminal liability does
not apply to the territorial principle.

The principle of citizenship has been pre-
sented in the new Criminal Code of the Repub-
lic of Moldova (article 13) where it is mentioned
that citizens of the Republic of Moldova who
have committed crimes abroad cannot be extra-
dited from the country and are liable for criminal
liability under this Code. The law follows from the
fact that the behavior of the citizen R.M. who has



din tara §i sunt supusi raspunderii penale in baza
prezentului cod. Legea reiese din faptul ca com-
portamentul cetiteanului RM ce a sivérsit infrac-
tiuni se considera infractional nu numai de citre
legislatia penala a statului strain, dar si de citre
legea penald al RM Interzicerea categorici de a
extrada cetitenii RM statelor striine, pe teritoriul
carora a fost savarsitd infractiunea, se bazeazi pe
principiul cetateniei de actiune a legii penale in
spatiu, previzutin art. 11 CP alRM.

In ceea ce priveste cetatenii strdini i apatri-
zii care au sdvarsit infractiuni in afara teritoriului
RM si se afla pe teritoriul Republicii Moldova, ul-
timii pot fi extradati numai in baza unei conventii
internationale la care RM este parte sau in condi-
tii de reciprocitate.

Persoanele mentionate pot fi extridate
statului strdin, fie pentru a fi trase la raspundere
penal, fie pentru executarea pedepsei, care le-a
fost aplicata in statul solicitant. Conform regulii
generale, aceastd actiune se efectueazi de citre
organele competente ale RM in conformitate cu
conventiile bilaterale ale RM privind asistenta ju-
ridica, in care special este reglementata problema
extradarii.

In acest caz, statul solicitat, pe teritoriul ca-
ruia se afli infractorul, la cererea altui stat (solici-
tant), isi limiteaza jurisdictia sa in privinta acestei
persoane, si-l transmite statului solicitant. Cere-
rea de extradare poate si se intemeieze pe faptul
ci infractorul este cetitean al statului solicitant
sau ci a savarsit infractiunea pe teritoriul sdu, sau
chiar in afara teritoriului sidu insi impotriva inte-
reselor sale.

Prima afirmatie, adesea, se bazeazi pe art.
17 al Constitutiei RM in care este mentionat ca
cetatenii RM nu pot fi extridati sau expulzati din
tara.

Conform alin. (2) al art. 6 al Conventiei
Europene privind extridarea (Paris 13.12.1957;
Protocoalele Aditionale [Strasbourg 15.10.1975,
17.03.1978]), daci partea solicitatd nu-si extra-
deaza propriul resortisant (ceti;enii RM), ea va
trebui, la cererea partii solicitante, si supuni cau-
za autoritatilor competente, astfel incit sa se poa-
ta exercita urmdriri judiciare, daci este cazul. In
acest scop, dosarele, informatiile si obiectele pri-

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

committed crimes is considered a criminal not
only by the criminal law of the foreign state but
also by the criminal law of the RM. The outright
ban on extraditing R.M. citizens to foreign states,
on whose territory the crime was committed, is
based on the principle of citizenship of applying
criminal law in space, provided in article 11 CC
of the RM.

As regards foreigners and stateless persons
who have committed crimes outside the territory
of the Republic of Moldova and are on the territo-
ry of the Republic of Moldova, may be extradited
only on the basis of an international Convention
to which the R.M. is a party of or on the basis of
reciprocity.

The persons mentioned may be extradited
to the foreign state, either for criminal purposes
or for serving the sentence applied to them in the
requesting state. According to the general rule,
this action is carried out by the competent organs
of the R M. in accordance with the bilateral con-
ventions of the R.M. on legal assistance, in which
the issue of extradition is specifically regulated.

In such a case, the requested state on
whose territory the offender is located shall, at the
request of another (applicant) state, limit its ju-
risdiction over that person and transmit it to the
requesting state. The request for extradition may
be based on the fact that the offender is a citizen
of the requesting state or has committed the of-
fense within its territory, or even outside its terri-
tory but against its interests.

The first statement is often based on article
17 of the Constitution of the R-.M. which men-
tions that the citizens of the Republic of Moldova
cannot be extradited or expelled from the coun-
try.

According to the article 6 para. (2) of the
European Convention on extradition (Paris
13.12.1957; additional Protocols (Strasbourg
15.10.1975, 17.03.1978)), if the requested party
does not extradite its own national (citizens of
the Republic of Moldova), it shall, at the demand
of the requesting party, submit the case to the
competent authorities so that judicial proceed-
ings may be conducted if necessary. To this end,
the files, information and objects concerning the
offense shall be transmitted free of charge by the
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vind infractiunea se vor transmite gratuit pe calea
prevazuta la § lal art. 12. Partea solicitantd va fi
informatd despre rezultatul cererii sale.

Alin.(4) art.546 CPP stipuleazi ci in cazul
in care Republica Moldova refuzi extradarea, la
cererea statului solicitant, se examineazd posibi-
litatea preludrii activitatii de urmarire penali fata
de persoana cetatean al Republicii Moldova sau
apatrid.

In final, vom numi citeva principii funda-
mentale, in domeniul extradirii, care sunt accep-
tate de citre comunitatea internationali:

—respectarea consecventd a drepturilor
omului in conventiile si tratatele privind extrada-
rea, corespunderea acestora pactelor cu privire la
drepturile omului;

— incorporarea in legislatia internd a drep-
turilor de baza ale omului, previzute in conventi-
ile internationale despre extradare;

— atitudinea precauta fatd de extridare in
cazurile posibilitatii aplicarii fatd de infractor a pe-
depsei capitale (in actele normative ale unor tiri
este indicat expres in lege despre nepermiterea
extradarii dacd, dupd transmiterea infractorului,
fatd de el va fi aplicati pedeapsa cu moartea).

— respectarea strictd in conventiile privind
extradarea si in practica aplicarii ei a regulilor mi-
nime de comportare cu detinutii, recomandate de
catre ONU.

— excluderea extradarii in tirile unde sunt
aplicate tortura sau se admite tratarea cu cruzime
a condamnatilor;

— excluderea extradarii in tirile unde exista
discriminarea din motive rasiale, religioase, soci-
ale s.a;

— stimularea extradarii in tarile unde se
conduc de principiul umanismului, inclusiv, si in
privinta persoanelor ce au savarsit infractiuni.

Extradarea este o masura utila in lupta im-
potriva fenomenului infractional. Fira ea nu s-ar
putea infiptui aplicarea legii penale in temeiul
principiului teritorialitatii in cazurile in care, dupa
savarsirea infractiunii, fiptuitorul a reusit sa para-
seasca teritoriul tarii.

De asemenea, nu s-ar putea realiza aplica-
rea legii penale in temeiul principiului personali-
tatii rispunderii penale.

route stated in article 12 para. (1). The request-
ing party shall be informed of the results of its re-
quest.

Paragraph (4) Article 546 CPC stipulates
that if the Republic of Moldova refuses extradi-
tion, upon the request of the requesting state,
the possibility shall be examined to take over the
criminal investigation in regard of the person who
is a citizen of the Republic of Moldova or a state-
less person.

Finally, we will name some fundamental
principles on extradition accepted by the interna-
tional community:

— consistent respect for human rights in
the conventions and treaties on extradition, their
conformity with the human rights conventions;

— the incorporation into national law of ba-
sic human rights, as provided for in international
conventions on extradition;

— the cautious attitude toward extradition
in cases of possible usage of capital punishment
to the offender (in some countries’ laws it is ex-
pressly indicated in the law that extradition will
not be permitted if, after the offender’s transmis-
sion, the death penalty will be applied to him).

— strict compliance in the conventions on
extradition and in its application practice with the
minimum rules of conduct with prisoners recom-
mended by the UN

—the extradition exclusion to countries
where torture is applied on convicted or cruel
treatment is admitted;

- exclusion of extradition to countries
where there is discrimination on grounds of race,
religion, social and so on;

- stimulate extradition to countries guided
by the principle of humanism, including to per-
sons who have committed crimes.

Extradition is a useful tool in the fight
against crime.

Without it, the enforcement of criminal
law under the principle of territoriality could not
be carried out in cases where, after committing
the crime, the perpetrator managed to leave the
territory of the country.

It would also not be possible to enforce
criminal law on the basis of the principle of per-
sonality of criminal liability. According to the



Potrivit dispozitiei art. 13 CP al RM, extra-
darea se acorda sau poate fi ceruti de statul nostru
unui alt stat fie in baza unei conventii internatio-
nale la care RM este parte, fie pe baza de recipro-
citate.

Reglementéind pluralitatea de surse juridi-
ce, dispozitia din art.13 CP al RM stabileste si or-
dinea in care aceste surse trebuie si functioneze,
in primul rind, conventiile, apoi reciprocitatea. In
Roménia - in lipsa acestora — legea interna.

Legea penala nu cuprinde, asadar, dispozi-
tii referitoare la conditiile de realizare a extradarii,
oferind, in materia extradarii, prioritate Conven-
tiilor i practicilor internationale.

In lipsa de conventie si de lege speciald,
conditiile extradarii sunt cele fixate de dreptul in-
ternational pe bazi de uzante internationale.

Conditiile extradarii se impart in conditiile
de fond si conditiile de forma.

Conditiile de fond ale extridarii presupun:
sd fie savarsitd o infractiune; si fie identificati o
persoand, vinovatia cireia de savarsirea infracti-
unii imputate este doveditd sau cd aceasta a par-
ticipant la sdvargirea acestei infractiuni; sa existe
posibilitatea de ai fi aplicati o pedeapsd penala
acestei persoane, fie si existe o condamnare pe-
nald a persoanei in cauza.

Conditiile tipice de fond ale extradirii pot
fi suplinite prin prevederi complementare din
conventii sau prin lege, cu anumite precizari sau
limitari care §i constituie cadrul complimentar al
conditiilor obisnuite.

Extradarea, implicAnd acordul de vointi al
statelor intre care intervine, este, in esentd, o insti-
tutie de drept international si de aceea ea trebuie
sd-si gaseasca locul in conventii internationale
sau in practica relatiilor dintre state. Atunci cand
reglementarea extradirii se face prin Conventie
internationald, aceastd reglementare isi gaseste
aplicarea, cu prioritate, in raport cu reglementari-
le din dreptul international.

Codul de procedura penald al RM, prin
prevederile sale vine si confirme enunturile de
mai sus. Astfel, conform art. 531 CPP, dispozitiile
tratatelor internationale la care Republica Mol-
dova este parte si alte obligatii internationale ale
Republicii Moldova vor avea prioritate in raport
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provision of article 13 C.C. of the R.M. extradi-
tion is granted or may be requested by our state to
another state either on the basis of an internation-
al convention to which the R.M. is a party of or
on the basis of reciprocity. Regulating the plural-
ity of legal sources, the provision in the article 13
C.C. establishes the order in which these sources
must function, first, the conventions, then reci-
procity. In Romania in their absence there is do-
mestic law.

Criminal law does not therefore contain
provisions relating to the conditions for extradi-
tion, giving priority to international conventions
and practices in the field of extradition.

In the absence of a special convention and
law, the conditions of extradition shall be those
presented by international law on the basis of in-
ternational law.

The terms of extradition shall be divided
into basic and formal terms. The basic condi-
tions of extradition involve: a criminal offense
is committed; a person is identified, the accused
is proved to be guilty of, or that he has been in-
volved in the offense; it may be possible to im-
pose a criminal penalty on this person or to have
a criminal conviction of the person concerned.

The typical basic conditions of extradition
may be supplemented, by supplementary pro-
visions of the conventions or by law, by certain
specifications or limitations which constitute the
complimentary framework of the normal condi-
tions.

Extradition, involving the consent of the
states between which they intervene, is essentially
an institution of international law and must there-
fore find its place in international conventions or
in the practice of relations between states. When
the regulation of extradition is ruled by the In-
ternational Convention, that regulation shall en-
force the rules of international law.

The Criminal Procedure Code of the Re-
public of Moldova and its provisions confirm the
above. Thus, according to article 531 CPC, the
provisions of the international treaties to which
the Republic of Moldova is a party of and other
international obligations of the Republic of Mol-
dova will have priority in relation to the provi-
sions of this chapter.
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cu dispozitiile prezentului capitol.

In cazul in care Republica Moldova este
parte la mai multe acte internationale de asisten-
ta juridici la care este parte si statul de la care se
solicita asistenta juridica sau statul care o solicita
si intre normele acestor acte apar divergente sau
incompatibilititi, se aplici prevederile tratatului
care asigura o protectie mai beneficd a drepturilor
si libertitilor omului (alin.(2) art.531 CPP).

Conventia de la Paris privind extrada-
rea (13.12.1957), in vigoare pentru RM din
31.12.1997, prevede ordinea de preferinta in
acordarea extradarii. Poate fi interesat in obtine-
rea extradarii unui infractor si deci poate avea ca-
litatea de stat solicitant:

— statul al carui cetitean este infractorul;

—statul pe al cirui teritoriu s-a comis in-
fractiunea;

— statul impotriva intereselor ciruia s-a co-
mis infractiunea;

Statul solicitat — este statul pe teritoriul ci-
ruia se afld infractorul urmarit. Ordinea de prefe-
rinta este urmatoarea:

— Infractorul este transmis, in primul rand,
statului pe teritoriul ciruia s-a comis infractiunea;

— In randul doi, are preferinta statul impo-
triva intereselor ciruia s-a comis infractiunea;

— Statul al cirui cetitean este infractorul.

Prevederile prezentate sunt in deplina co-
roborare cu prevederile de la art. 9-11 ale Con-
ventiei de la Paris:

art. 9 Non bis in idem.

Extrddarea nu se va acorda cind persoana
reclamata a fost judecati definitiv de catre autori-
tatile competente ale partii solicitate, pentru fapta
sau faptele pentru care extradarea este ceruta. Ex-
tridarea va putea fi refuzati daci fatd de autorita-
tile competente ale partii solicitate au hotarat sa
nu intreprindd urmiriri sau s puna capit urma-
ririlor pe care le-au exercitat pentru aceeasi fapta
sau aceleasi fapte.

Art. 10 Prescriptia.

Extradarea nu se va acorda daca prescriptia
actiunii sau a pedepsei este implinita potrivit le-
gislatiei fie a partii solicitante, fie a partii solicitate.

Art. 11 Pedeapsa capitald.

Daci fapta pentru care se cere extridarea

If the Republic of Moldova is a party to
several international acts on legal assistance also
signed by the state from which the legal assistance
is requested or by the state requesting it, and if
there are discrepancies or incompatibilities be-
tween the norms of these acts, the provisions of
the treaty ensuing the more beneficial protection
of human rights and freedoms shall apply (Article
531 para. (2) CPC).

The Paris Convention on extradition
(13.12.1957), which has been in force for the
RM since 31.12.1997, provides for the order of
preference in the granting of extradition. It may
be interested in obtaining the extradition of an of-
tender and thus be a requesting state:

— the state of which the offender is a na-
tional;

— the state in whose territory the crime was
committed;

— the state against the interests of which
the offense has been committed;

The requested state — is the state where
the pursued offender is located. The order of pref-
erence shall be as follows:

— The offender is first transmitted to the
state on whose territory the offense was commit-
ted;

— Secondly, preference shall be given to the
state whose interests where harmed by the com-
mitted offense;

— The state of which the offender is a na-
tional.

The provisions presented are fully in con-
junction with the provisions of article 9-11 of the
Paris Convention:

Article 9 Non bis in idem.

Extradition shall not be granted when the
requested person has been definitively tried by the
competent authorities of the requested Party, for
the act or facts for which extradition is requested.
Extradition may be refused if the competent au-
thorities of the requested party have decided not
to pursue or to terminate the prosecution they in-
tended on the same or similar conduct.

Article 10 Prescription.

Extradition shall not be granted if the pre-
scription of the action or penalty is completed in
accordance with the law of either the requesting



este pedepsita cu pedeapsa capitald de citre le-
gea partii solicitante si dacd, in atare caz, aceas-
ta pedeapsa nu este prevazuta de legislatia partii
solicitate sau, in mod normal, aici nu este execu-
tatd, extridarea nu va putea si fie acordata decat
cu conditia ca partea solicitanta sa dea asigurari,
considerate ca indestulitoare de citre partea soli-
citatd, cd pedeapsa capitala nu se va executa.

La randul siu, expulzarea constituie misura
de siguranta prevazuta de legea penala care consta
in indepairtarea de pe teritoriul R. Moldova.

Astfel, art. 105 CP RM prevede ci cetate-
nilor straini si apatrizilor care cu fost condamnati
pentru sivérsirea unor infractiuni li se poate inter-
zice riménerea pe teritoriul tarii.

Fiind masurd de siguranti, expulzarea ur-
mareste scopul inlaturdrii unui pericol si prein-
tampindrii savarsirii faptelor prevazute de legea
penala.

In cazul expulzirii, starea de pericol poa-
te avea sursa fie in natura sau in gravitatea faptei
(spionaj sau alti infractiune contra statului), fie
in insasi persoana faptuitorului, care este un ce-
titean striin sau apatrid. In cazul aplicirii masurii
de expulzare judecitorul trebuie nu pur si simplu
sd constate cd fiptuitorul este un cetitean strain
sau apatrid, ci sa ajunga la concluzia ci starea de
pericol care emana de la aceastd persoana poate
fi inlaturatd doar prin indepartarea strainului sau
apatridului de pe teritoriul RM.

Uneori pot apirea cazuri in care pericolul
savarsirii de noi infractiuni decurge din calitatea
strainului de victima a infractiunii i nu de autor
al acesteia, in sensul ci nu temerea ci acest stra-
in poate savarsi o noud infractiune concretizeaza
pericolul, ci temerea ca alte persoane, indignate
de prezenta infractorului strdin pe teritoriul tarii,
dupi executarea pedepsei, ar putea reactiona vio-
lent impotriva lui, sivarsind infractiuni si tulbu-
rand ordinea publici.

Masura de siguranta a expulzirii poate fi
aplicatd numai in prezenta catorva conditii:

« Faptuitorul si fie cetatean striin sau apa-
trid (persoani fird cetitenie). Aceasti calitate
trebuie sa existe la momentul judecatii, cici daca
cetiteanul strdin sau apatridul la momentul jude-
catii a dobandit cetatenia RM, acesta nu mai poa-
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Party or the requested Party.

Article 11 Capital punishment.

If the offence on which extradition is re-
quested is punishable by death according to the
law of the requesting party and if, in such a case,
that penalty is not found in the requested Party’s
law or is not normally enforced there, extradition
may be granted only on the requesting party’s
assurances, considered as appropriate by the re-
quested party, that the death penalty will not be
enforced.

In turn, expulsion is the safety measure
provided for by the criminal law, which consists
of removal from the territory of R. Moldova.

The Article 105 CC of the RM stipulates
that foreigners and stateless persons who have
been convicted of crimes may be banned from
staying in the territory of the country. As a securi-
ty measure, expulsion aims at removing a danger
and preventing the commission of crimes stipu-
lated in the criminal law.

In case of expulsion, the situation of dan-
ger may have the source either in the nature or
in the seriousness of the offense (espionage or
other criminal offense against the state) or in the
personality of the perpetrator, who is a foreign
national or a stateless person. When applying ex-
pulsion measures, the judge must not simply find
that the perpetrator is a foreign or stateless per-
son, but must reach the conclusion that the state
of danger emanating from this person can only
be removed by forcing the foreigners or stateless
person to leave the territory of the Republic of
Moldova.

Sometimes there may be cases where the
danger of further offenses appears from the for-
eign victim’s quality rather than the offender’s
author, in the sense that not the fear that this
alien may commit a new offense materializes the
danger, but the fear that other people, outraged
by the presence of the foreign offender in the
country, after serving the sentence, could react
violently against him, commit crimes and disturb
public order.

The expulsion safeguard measure can only
be applied in several conditions:

— the offender should be a foreign citizen
or a stateless person (person without citizen-
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te f1 expulzat, deoarece, pe baza art. 17 al Consti-
tutiei RM, ,Cetatenii Republicii Moldova nu pot
fi extradati sau expulzati din tara”, postulat care a
devenit deja un principiu de drept.

« Cetateanul strdin sau apatridul si fi fost
condamnat pentru o fapta care constituie o in-
fractiune. Nu conteazi faptul savarsirii infracti-
unii pe teritoriul RM sau in afara lui. Important
este ca instantele noastre judecatoresti si fie com-
petente a judeca cazul in conformitate cu princi-
piile aplicarii legii penale in spatiu (teritorialitatii,
realitatii, universalitatii).

« Ramanerea cetdteanului strain sau a apa-
tridului pe teritoriul RM si fie sursa unei stiri de
pericol, a cdrei inliturare si fie posibild doar prin
indepartarea lui de pe acest teritoriu.

« Persoana s nu fie supusi in statul in care
urmeaza a fi expulzatd la un tratament sau la o
pedeapsd inumani sau degradanti. Aceastd con-
ditie, care a ficut obiectul multiplelor examinari
din partea Curtii Europene a Drepturilor Omu-
lui, fiind, de altfel, valabila si in materia extrada-
rii’, impune judecitorului s se convingi la luarea
deciziei cu privire la expulzare ca prin aceasta nu
se vaincilca art. 3 al CEDO, adici persoana nu va
fi expusa in statul in care este expusi la un risc real
de tratamente inumane®.

Respectarea acestei conditii este incom-
patibil, in special, cu cazurile de expulzare in
statele in care persoana risci pedeapsa cu moar-
tea. In acest context, Curtea de la Strasbourg s-a
pronuntat in sensul ci expunerea persoanei la
ysindromul culoarului mortii™ constituie un tra-
tament sau o pedeapsa incompatibile cu art. 3 din
Conventie.

Alin. (2) al art. 105 din CP al RM stabileste
regulile de executare a masurii ,,expulzirii” in ca-
zurile in care aceasta este impusi unei persoane
condamnate la o pedeapsi privativi de libertate:

> A se vedea cazul Soering contra Regatului Unit, in: V.
Berger, Jurisprudenta Curtii Europene a Drepturilor Omu-
lui, Editura Institutului Romén pentru Drepturile Omului,
Bucuresti, 1997, p. 31.

* Cazul Cruz Varas si altii contra Suediei, in V. Berger, op.
cit,, p. 31-32.

* Acea perioada de timp care se scurge intre pronuntarea si
executarea pedepsei cu moartea in care persoana suporti
tensiuni puternice, inerente regimului riguros de incarcerare.

ship). This quality must exist at the time of the
trial, because if the foreign citizen or the stateless
person at the time of the trial acquired citizenship
of the Republic of Moldova, he can no longer be
expelled because, on the basis of article 17 of the
Constitution of the Republic of Moldova, “the
citizens of the Republic of Moldova cannot be
extradited or expelled from the country”, a pos-
tulate, that has already become a principle of law.

— the foreign citizen or stateless person has
been convicted of an offense. It does not matter
whether the offense is committed within or out-
side the territory of the RM. The important thing
is that our courts are competent to judge the case
in accordance with the principles of the applica-
tion of criminal law in space (territoriality, reality,
universality).

—the presence of the foreign citizen or
stateless person on the territory of the RM should
be the source of a dangerous situation, the remov-
al of which is possible only by expelling him from
this territory.

— the person is not subjected to inhuman
or degrading treatment or punishment in the
state he is to be expelled. This condition, which
has been the subject of multiple examinations by
the European Court of Human Rights, and which
also applies to extradition?, requires the judge to
be certain when deciding on expulsion that it will
not infringe article 3 of the ECHR, that is, the
person will not be exposed in the state where he
or she is exposed to a real risk of inhumane treat-
ment’.

This condition is impossible to comply
with in cases of expulsion in states where the per-
son risks the death penalty. In this context, the
Court of Strasbourg decided that the exposure of
the person to the “death blind syndrome™ con-
stitutes a treatment or punishment incompatible

> See the case of Soering v. The United Kingdom, in: V.
Berger, Jurisprudenta Curtii Europene a Drepturilor
Omului, Editura Institutului Romé4n pentru Drepturile
Omului, Bucharest, 1997, p. 31.

3 See the case of Cruz Varas and others v. Sweden, in V.
Berger, op. cit., p. 31-32

* That period of time which passes between the pronounc-
ing and execution of the death penalty when the person
bears strong tensions inherent to the strict regime of im-
prisonment.



JIn cazul in care expulzarea insoteste pedeapsa cu
inchisoarea, aducerea la indeplinire a expulzdrii are
loc dupd executarea pedepsei”.

Alin. (3) al art. 105 impune judecitorului
inca o conditie privind aplicarea expulzirii — ca la
luarea deciziei cu privire la aplicarea acestei ma-
suri sa se tind cont de dreptul la respectarea vietii
private a persoanelor. Astfel, respectarea dreptu-
lui la viata privata poate invalida legalitatea misu-
rii expulzdrii in cazul in care cetiteanul strain sau
apatridul este cisatorit cu un cetitean al RM, are
copii sau a infiat copii care sunt cetiteni ai RM si
care au domiciliul in RM, iar prin aceasti masura
ea este impiedicatd sa duci o viatd normala de fa-
milie. De asemenea, luarea acestei misuri trebu-
ie sa fie extrem de chibzuita si motivata in raport
cu incercarea de a conserva alte valori — ordinea
publici, siguranta sau altele, cand este cazul unui
strain care se afld pe teritoriul RM de timp inde-
lungat, unde domiciliazi i parintii lui, alte rude,
in special daci el nu a rupt contactul cu ei. In ase-
menea situatie, expulzarea il indeparteaza de ei si,
cu toate cd el incearcd sa raména in contact cu ei
prin corespondentd, exista o atingere a dreptului
de a se respecta viata de familie, garantat de para-
graful 1 al art. 8 al CEDO".

In concluzie, institutiile analizate au anu-
mite asemindri dar pot fi identificate i diferente,
prin care acestea se deosebesc una de alta.

In primul rand, ambele institutii isi au ori-
ginea in Legea fundamentali, in sensul ca sunt re-
glementate de Constitutia RM, fiind preluate de
legislatia penali si definite in Codul penal al RM.

Drept consecinta a aplicirii lor, persoana
vinovata de comiterea unei infractiuni este inlitu-
rata de pe teritoriul statului unde se afla.

In al treilea rand, si expulzarea, dar si extra-
darea se dispune printr-o hotarare de judecati.

Ambele institutii opereaza post factum,
adicd dupa comiterea de citre persoand a unei
fapte previzute de legea penala.

Si extradarea si expulzarea sunt nominale,
adica vizeaza o persoand concretd, identificatd de
catre organele de aplicare a legii. Pot fi extradati
sau expulzati cetatenii straini sau apatrizii, legea

* Cazul Moustaquim contra Belgiei, in V. Berger, op. cit.,
p- 333.
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with article 3 of the Convention.

The article 105 para. (2) CC of the RM
stipulates rules on applying the “expulsion” mea-
sure imposed on a person sentenced to imprison-
ment: “In the event that expulsion accompanies a
punishment of imprisonment, the expulsion shall
be enforced only after the punishment is execut-
ed”.

The article 105 para. (3) requires the judge
a further condition for applying expulsion - when
adopting such decision the person’s right to pri-
vacy shall be considered. Thus, the respect for
the right to privacy may invalidate the legality
of the expulsion measure if the foreign citizen or
the stateless person is married to a citizen of the
RM, has children or has adopted children who
are citizens of the RM and who are resident in the
RM, and this measure trigs them from leading a
normal family life. The action must also be con-
sidered and motivated in relation to the attempt
to preserve other values — public order, safety or
others, when it is the case of a foreigner who has
been on the territory of the RM for a long time,
where his parents, other relatives, also reside, es-
pecially if he didn’t leave contact with them. In
such a situation, expulsion set them apart and, al-
though he tries to remain in contact with them by
correspondence, there is an infringement of the
right to respect family life, guaranteed by para-
graph (1) of the article 8 of the ECHR®.

In conclusion, the analyzed institutions
have certain similarities but differences can also
be identified, which distinguish them from each
other.

First of all, both institutions have their or-
igin in the Basic Law, in the sense that they are
regulated by the Constitution of the Republic of
Moldova, being taken over by the criminal legisla-
tion and defined in the Criminal Code of the Re-
public of Moldova.

As a consequence of their application, the
person guilty of a criminal offense shall be ex-
pelled from the territory of the state he has do-
micile.

Secondly, expulsion and extradition are
also ordered by a court ruling. Both institutions

3 See the Moustaquim v. Belgium case in V. Berger, op. cit.,
p-333.
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interzice extradarea i expulzarea propriilor ceta-
teni sau striinilor §i apatrizilor ciroralis-a acordat
azil politic in conformitate cu legislatia in vigoare.

Acestea vor fi refuzate daca organele statu-
lui de pe teritoriul ciruia persoana este evacuata
/ inlaturatia vor avea suficiente motive si consi-
dere ci persoana, in statul in care se expulzeaza
sau extrddeazd, va fi supusa torturii, tratamentelor
inumane sau degradante, fie persoana riscd o pe-
deapsa capitala.

In acelasi timp, dupa natura sa juridici, ex-
tridarea reprezinti o forma a asistentei juridice
internationale in materie penald, expulzarea este
o masura de siguranta. Din acest motiv, scopurile
acestora difera: expulzarea are drept scop inlitu-
rarea unui pericol §i preintimpinarea savérsirii de
noi infractiuni de catre persoand, extradarea are
menirea de a asigura actul de infiptuire a justitiei
— fie pentru a trage persoana la raspundere penald
si a-i aplica o pedeapsi penald pentru fapta comi-
sd, fie pentru a executa pedeapsa aplicatd, vinova-
tul avand o condamnare in statul solicitant.

Pentru extradare este necesara o cerere din
partea statului solicitant, expulzarea este initiativa
statului pe teritoriul ciruia s-a comis infractiunea
si care considera ci rimanerea persoanei pe teri-
toriul sdu va genera o stare de pericol care trebuie
inlaturata.

Expulzarea se aplica in raport cu persoane-
le condamnate pentru comiterea infractiunilor,
si in cazul in care aceasta insoteste pedeapsa cu
inchisoare, aducerea la indeplinire a expulzarii are
loc dupi executarea pedepsei, pe cind extridarea
se opereazd in raport cu persoanele invinuite, in-
culpate sau condamnate, fie ca acestea sa fie tra-
se la rispundere penali sau sa execute pedeapsa
aplicati in statul solicitant.

In cazul expulzirii, persoana poate, in une-
le cazuri, sa-si aleagi tara de destinatie in care ur-
meazd a fi expulzati, in caz de extradare, vinova-
tul va fi transferat in tara care solicitd transmiterea
persoanei, ultima neavand alternative.

La luarea deciziei privind expulzarea per-
soanelor previzute laalin.(1) art.105 CP al RM se
va tine cont de dreptul la respectarea vietii private
a acestora, norma care reglementeazé extradarea
nu contine o prevedere expresa in acest sens.

operate on a post-factum basis, i.e. after the person
has committed an act prescribed by the criminal
law. Both extradition and expulsion are nominal,
that is to say, targeted at a specific person, identi-
fied by law enforcement bodies. Foreign nationals
or stateless persons may be extradited or expelled;
the law prohibits the extradition and expulsion of
their own nationals or foreigners and stateless per-
sons who have been granted political asylum in ac-
cordance with the legislation in force. They will be
refused if the bodies of the recipient state have suf-
ficient reason to believe that the person, in the state
where he is extradited, will be subjected to torture,
inhuman or degrading treatment or punishment.

At the same time, by its legal nature, extra-
dition is a form of international legal assistance in
criminal matters, expulsion is a security measure.
For this reason, their aims differ: expulsion is in-
tended to remove a danger and prevent the per-
son from committing new offenses, extradition is
intended to secure the act of bringing justice - ei-
ther to hold the person to criminal liability and
to impose a criminal penalty on him or to serve
the sentence imposed, with the offender having a
conviction in the requesting state.

Extradition demands a request from the
requesting state, expulsion is the initiative of the
state on whose territory the crime was committed
and which considers that the person’s remaining
on its territory will result in danger that must be
removed.

Expulsion is applied in relation to persons
convicted of offenses, and in the event that ex-
pulsion accompanies a punishment of imprison-
ment, the expulsion shall be enforced only after
the punishment is executed, but extradition is
carried out in relation to the accused or convicted
persons, whether they have been held criminally
liable or have served their sentence in the request-
ing State.

In the event of expulsion, the person may,
in some cases, choose the country of destination
to which he is to be expelled, but in case of ex-
tradition, the offender will be transferred to the
requesting country without alternatives.

When deciding on the expulsion of persons
present in paragraph (1) of the article 105 CC of
the RM their right to privacy shall be considered,



Cererea de extradare se face in temeiul
tratatului international la care sunt parte Republi-
ca Moldova si statul solicitat, si viceversa, sau in
temeiul obligatiilor scrise in conditii de recipro-
citate, expulzarea fiind reglementata de legislatia
nationala.

In concluzie, atit aplicarea pe larg a ex-
tradarii, cit §i a expulzarii vor contribuii in mod
substantial la infiptuirea justitiei, amplificarea
relatiilor internationale §i cooperdrii intre state,
combaterea si prevenirea criminalititii la nivel na-
tional dar si a celei internationale, transfrontaliere
si transnationale.
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the rule on extradition does not contain any ex-
press provision on this.

The request for extradition is made under
the international treaty the Republic of Moldo-
va and the requested state are party of, and vice
versa, or under written obligations on a reciprocal
basis; expulsion being ruled by national law.

In conclusion, the wider application of both
extradition and expulsion will make a substantial
contribution to the administration of justice, the
enhancement of international relations and co-
operation between states, the fighting against and
preventing crime at national but also at interna-
tional, cross-border and transnational levels.

Referinte bibliografice
Bibliographical references

1. Conventia Europeana cu privire la extrida-
re, adoptata la Paris la 13.12.1957, in vigoare
pentru Republica Moldova din 31 decembrie
1997.

2. Constitutia Republicii Moldova nr.1 din
29.07.1994, / publicat: 29.03.2016 in Mo-
nitorul Oficial nr.78 art.140 (cu modificarile
ulterioare);

3. Codul penal al Republicii Moldova nr.985
din 18.04.2002, in vigoare din 2003,/ publi-
cat : 14-04-2009 in Monitorul Oficial nr. 72-
74 art. 195 (cu modificarile si completarile
ulterioare);

4. Codul de proceduri penald al Republicii
Moldova nr.122 din 14.03.2003,/publicat:
05-11-2013 in Monitorul oficial nr.248-251
art. 699 (cu modificrile si completarile ulte-
rioare);

5. V. Berger, Jurisprudenta Curtii Europene a
Drepturilor Omului, Editura Institutului Ro-
mén pentru Drepturile Omului, Bucuresti,
1997;

6. http://drept.usm.md/public/files/
Dreptpenalgeneral3acfb.pdf (vizualizat la
12.07.2021).

Despre autor:

Veaceslav URSU,

doctor in drept, conferentiar universitar,
decanul Facultdtii ,Drept, ordine publicd
si securitate civild” a Academiei

,Stefan cel Mare” a MAI,

e-mail: ursuveaceslav@rambler.ru

About author:

Veaceslav URSU,

PhD, associate professor,

Dean of Faculty of Law,

Public Order and Civil Security
of the Academy “Stefan cel Mare”,
e-mail: ursuveaceslav@rambler.ru



(

&% Scientific Annals of the Academy “Stefan cel Mare” of MIA of the Republic of Moldova

@ Anale stiintifice ale Academiei ,Stefan cel Mare” a MAI al Republicii Moldova )

CZU 343.43:343.9

INFRACTIUNEA DE LUARE DE OSTATICI:
ANALIZA CRIMINOLOGICA CANTITATI-
VA SI CALITATIVA

Valentin CHIRITA,
doctor in drept, conferentiar universitar

DOI 10.5281/zenodo.5653321

CRIME OF HOSTAGE-TAKING: QUANTI-
TAVE AND QUALITATIVE CRIMINOLOGI-
CAL ANALYSES

Valentin CHIRITA,
PhD, Associate Professor

Prevenirea si combaterea eficientd a terorismului,
in general, si a unor infractiuni cu caracter terorist,
cum este si luarea de ostatici, in particular, nu este
posibild fard cercetarea cauzelor si conditiilor acestor
tipuri de infractiuni, personalititii infractorului si a
victimei etc. Un rol important in identificarea mdsu-
rilor speciale de prevenire a ludrii de ostatici ii revine
investigdrii, sub aspectul nivelului, structurii si dina-
micii faptei juridico-penale respective. Prin urmare,
prezentul articol stiintific cuprinde analiza indicato-
rilor cantitativ - calitativi ai ludrii de ostici pentru pe-
rioada 1992 - 2020. Anul 1992 a fost ales drept an de
referintd din considerente cd, anume in acest an a fost
inregistratd pentru prima datd infractiunea de luare
de ostatici in Republica Moldova. Totodatd, studiul
se axeazd si pe identificarea conceptului criminologic
al acestei infractiuni, precum si pe stabilirea stdrii de
latentitate ai acesteia.

Cuvinte-cheie: luarea de ostatici, indicatori canti-
tativ-calitativi, nivelul infractiunii, structura infrac-
tiunii, dinamica infractiunii, criminalitatea latentd.

Introducere. Fenomenul criminalitatii,
alaturi de criza economica mondiala si instabilita-
tea politic, ludnd amploare, ingrijoreaza profund
societatea in ansamblul ei. Procesul globalizarii
s-a rasfrant si asupra crimei organizate, aceasta nu
doar a iesit pe arena international, ci si a prins ra-
dicini acolo, influentand viata sociali, economici
si chiar procesele politice.

Infractiunea de luare de ostatici a devenit
o problemi internationald stringent in virtutea
faptului ca aceasta, prin pericolul pe care il pre-
zintd, prin formele de manifestare i prin efectele
pe care le produce, depaseste cadrul dreptului in-
tern al unei tari i prezintd o amenintare pentru

The effective prevention and combating of terror-
ism, in general, and of terrorist crimes, such as hos-
tage-taking, in particular, is not possible without in-
vestigating the causes and conditions of these types of
crimes, the personality of the offender and the victim,
etc. An important role in identifying special measures
to prevent hostage-taking belongs to the investigation,
in terms of the level, structure and dynamics of the re-
spective legal-criminal act. Therefore, this scientific
article includes the analysis of quantitative-qualita-
tive indicators of hostage-taking for the period 1992-
2020.The year 1992 was chosen as the reference year
for the reasons that, precisely this year, the crime of
taking hostages in the Republic of Moldova was regis-
tered for the first time. At the same time, the study fo-
cuses on identifying the criminological concept of this
crime, as well as on establishing its latency.

Keywords: hostage taking, quantitative-qualita-
tive indicators, crime level, crime structure, crime dy-
namics, latent crime.

Introduction. The phenomenon of crime,
along with the global economic crisis and grow-
ing political instability, is of deep concern to so-
ciety as a whole. The process of globalization has
also affected organized crime, which has not only
taken off in the international arena, but has also
taken root there, influencing social and economic
life and even political processes.

The crime of hostage-taking has become
a pressing international problem due to the fact
that it, through its danger, forms of manifesta-
tion and effects, goes beyond the domestic law
of a country and poses a threat to the whole in-



intreaga comunitate internationald. Gradul pre-
judiciabil al infractiunii de luare de ostatici este
extrem de mare. Acesta este determinat de faptul
cd infractiunea datd atenteaza atit la securitatea
publica, cat si la libertatea, inviolabilitatea, viata,
sanatatea persoanei.

Analizand datele statistice cu privire la cri-
minalitatea inregistrata, prezentate de Directia
generald informatii si evidente operative a STT al
MAI al Republicii Moldova, constatim c3, in pe-
rioada 1992 - 2020, pe teritoriul Republicii Mol-
dova au fost inregistrate 15 infractiuni de luare
de ostatici, iar pentru prima dati infractiunea re-
spectiva a fost inregistrata in Republica Moldova
in anul 1992 [6].

Metode si materiale aplicate. In vederea
realizdrii scopului trasat (investigarea parametri-
lor cantitativi-calitativi ai infractiunii de luare de
ostatici, definirea infractiunii respective si a starii
de latentitate a acesteia), in prezentul articol au
fost aplicate o serie de metode, printre care: me-
toda logicd, sistemicd, statistica si comparativa.

Rezultate obtinute si discutii. Dacad in
centrul atentiei unor asemenea stiinte juridice
cum sunt dreptul penal, dreptul procesual penal,
criminalistica se afld infractiunea, elaborarea si
desfisurarea actiunilor de reactionare la savarsi-
rea anumitor acte infractionale si estimarea aces-
tora in baza criteriilor juridico-penale, atunci no-
tiunea de baza a criminologiei este criminalitatea
(S, P 123]. Criminalitatea a fost si continua sa
fie cel mai periculos fenomen din societate. Din
aceste considerente, ea rimane a fi una dintre cele
mai importante probleme atit in domeniul inves-
tigatiilor criminologice, cit si al altor stiinte soci-
ale [3, p. 121].

Notiunea de ,criminalitate” se foloseste
mai ales in cazurile cdnd este vorba despre o plu-
ralitate de infractiuni, o totalitate statistica a lor
[7,p.12].

Stiinta criminologiei studiazi fenomenul
infractional sub urmitoarele aspecte: esenta so-
ciald, geneza, legititile existentei, caracterul isto-
rico-evolutiv, pericolul social, tendintele si per-
spectivele evolutiei criminalitatii; particularitatile
criminalitatii in diferite etape istorice si tipuri de
societati; raportul si interconexiunea dintre crima
si criminalitate, precum si formele reale de mani-
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ternational community. The detrimental degree
of the crime of hostage-taking is extremely high.
It is determined by the fact that the given crime
threatens the public security and the freedom, in-
violability, life, health of the person.

Analyzing the statistical data on registered
crime, presented by the General Directorate of
Information and Operational Records of the TSI
of the MIA of the Republic of Moldova, we find
that in the period 1992 - 2020, on the territory of
the Republic of Moldova were registered 15 hos-
tage crimes, and for the first crime was registered
in the Republic of Moldova in 1992 [6].

Methods and materials applied. In or-
der to achieve the stated goal (investigating the
quantitative-qualitative parameters of the crime
of hostage-taking, defining the crime and its state
of latency), a number of methods have been ap-
plied in this article, including: logical, systemic,
statistical and comparative.

Results obtained and discussions. If in
the center of attention of such legal sciences as
criminal law, criminal procedural law, forensics
is crime, the elaboration and development of ac-
tions to react to certain criminal acts and their
estimation based on legal-criminal criteria, and
then the basic notion of criminology is crime
[S, p- 123]. Crime has been and continues to be
the most dangerous phenomenon in society. For
these reasons, it remains one of the most impor-
tant issues in both criminological investigations
and other social sciences [3, p. 121].

The notion of “crime” is used especially in
cases when it is a plurality of crimes, a statistical
totality of them [7, p. 12].

The science of criminology studies the
criminal phenomenon under the following as-
pects: the social essence, the genesis, the legiti-
macy of existence, the historical-evolutionary
character, the social danger, the tendencies and
perspectives of the evolution of crime; the pe-
culiarities of crime in different historical stages
and types of societies; the relationship and the
interconnection between crime and criminality,
as well as the real forms of manifestation of the re-
spective phenomenon through the prism of quali-
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festare a fenomenului respectiv prin prisma indi-
catorilor statistici calitativi (structura, caracterul
criminalitatii) si cantitativi (starea, nivelul, inten-
sitatea, dinamica criminalititii). Analiza crimina-
litatii trebuie efectuata la nivel general, special si
individual, adica al criminalitatii in ansamblu, al
anumitor tipuri infractionale (criminalitatea mi-
norilor, criminalitatea recidivistilor, criminalita-
tea urbana si rurali etc.) si al comportamentului
infractional individual, stabilind legitatile genera-
le ale acestuia [S, p. 123].

In literatura criminologic existi o plurali-
tate de definitii ale criminalititii. Ins3, in pofida
faptului ci fenomenul criminalitatii este perceput
in mod diferit, majoritatea definitiilor se bazeaza
pe un sir de trasituri comune, cum sunt: socialul,
variabilitatea, caracterul de masj, totalitatea de
fapte infractionale etc.

Asadar, in viziunea autorului Tudor Amza,
prin criminalitate se intelege ansamblul de acte
criminale care se produc intr-un anumit teritoriu,
intr-o perioadd determinati de timp [8, p. 28].

Autorul Narcis Giurgiu intelege prin cri-
minalitate — ca obiect de studiu al criminologiei
— fenomenul social de masa care cuprinde tota-
litatea infractiunilor savarsite in decursul intregii
evolutii umane sau in raport cu anumite civilizatii,
epoci, intervale de timp ori spatii geografice de-
terminate — considerate la scara globala [4, p. 97].

O altd definitie a criminalitatii, la care ne
asociem §i noi, este cea propusa de autorul Iurie
Larii, si anume: ,Criminalitatea reprezinta un fe-
nomen social-juridic negativ cu caracter de masa,
variabil din punct de vedere istoric, care este con-
stituit din totalitatea infractiunilor comise pe un
anumit teritoriu, intr-o perioada determinati de
timp, ce se caracterizeaz prin indicatori cantita-
tivi (nivelul, dinamica) si calitativi (structura, ca-
racterul)” [7, p. 12].

In baza definitiilor prezentate mai sus de-
vine posibila si definirea infractiunii de luare de
ostatici.

Astfel, infractiunile de luare de ostatici, ca
tip specific al criminalititii in general, reprezinta
un fenomen social-juridic negativ cu caracter de
masd, variabil din punct de vedere istoric, care
este constituit din totalitatea infractiunilor in-
dreptate spre luarea (capturarea) sau retinerea

tative ( structure, character of crime) and quanti-
tative (state, level, intensity, dynamics of crime)
statistical indicators. The analysis of crime must
be performed at a general, special and individual
level, i.e. crime as a whole, certain types of crime
(juvenile delinquency, recidivism, urban and ru-
ral crime, etc.) and individual criminal behavior,
establishing its general laws [S, pp. 123].

In the criminological literature there is a
plurality of definitions of crime. However, de-
spite the fact that the phenomenon of crime is
perceived differently, most definitions are based
on a series of common features, such as: social,
variability, mass character, totality of criminal
acts, etc.

Therefore, in the vision of the author Tu-
dor Amza, by criminality is meant the set of crimi-
nal acts that occur in a certain territory, in a deter-
mined period of time [8, p. 28].

The author Narcis Giurgiu understands by
crime - as an object of study of criminology - the
mass social phenomenon that includes all crimes
committed during the entire human evolution or
in relation to certain civilizations, eras, time inter-
vals or determined geographical areas - consid-
ered on a global scale [4, pp. 97].

Another definition of crime, which we also
associate with, is the one proposed by the author
Iurie Larii, namely: “Crime is a negative social-
legal phenomenon with a mass character, variable
from a historical point of view, which is consti-
tuted by the totality of crimes committed on a
certain territory, in a determined period of time,
which is characterized by quantitative (level, dy-
namics) and qualitative (structure, character) in-
dicators” [7,p 12].

Based on the definitions presented above,
it becomes possible to define the crime of hos-
tage-taking.

Thus, hostage-taking crimes, as a specific
type of crime in general, represent a negative so-
cial-legal phenomenon of a mass nature, histori-
cally variable, which consists of all crimes aimed
at taking (capturing) or detaining the person as
a hostage, in order to compel the State, the inter-
national organization, the legal or natural person



persoanei in calitate de ostatic, in scopul de a sili
statul, organizatia internationald, persoana juridi-
ca sau fizica ori un grup de persoane sa sivarseas-
cd sau si se abtini de la sivérsirea vreunei actiuni
in calitate de conditie pentru eliberarea ostaticu-
lui, comise de citre un numdr concret de persoa-
ne, pe un anumit teritoriu, intr-un interval deter-
minat de timp, ce se caracterizeaza prin indicatori
cantitativi si calitativi.

Prin urmare, criminalitatea in general si
infractiunile de luare de ostatici in special se ca-
racterizeazd prin indici statistici cantitativi si ca-
litativi.

Acesti indicatori formeazd, in ansamblu,
starea infractionalititii, care nu este altceva decat
caracteristica cantitativ-calitativi a fenomenului
criminal pe un anumit teritoriu, intr-o perioada
determinati de timp, prin prisma nivelului, dina-
micii, structurii §i caracterului, distribuirii terito-
riale, latentitatii acestuia etc. [3, p. 123].

Astfel, cum s-a mentionat supra, in perioa-
da 1992 - 2020, pe teritoriul Republicii Moldova
au fost inregistrate 1S infractiuni de luare de osta-
tici, iar pentru prima data infractiunea respectiva
a fost inregistrata in Republica Moldova in anul
1992 [6]. Cel mai mare numir de infractiuni de
luare de ostatici a fost atestat in anul 1997, cand
au fost inregistrate 4 infractiuni, ceea ce constitu-
ie o majorare de 2 ori in comparatie cu anul 2012,
cand au fost inregistrate 2 cazuri §i o majorare
de 3 ori in comparatie cu anii 1992, 1999, 2000,
2001, 2005, 2009, 2011, 2018 si 2020 — cind a
fost inregistrat cate 1 caz.

Pentru comparatie, in Federatia Rusi, in
anul 1997 au fost inregistrate 114 infractiuni de
luare de ostatici [8, p. 57].

Prin urmare, cel mai recent caz de luare de
ostatici in Republica Moldova s-a produs pe data
de 05.11.2020, in jurul orei 05:15, unde X.Y., fiind
in stare de ebrietate alcoolicd, dupa ce a patruns
ilegal in domiciliul inchiriat de C.D., situat in sa-
tul Mereni, raionul Anenii Noj, si a amenintat-o
pe ea si pe E.F. cu moartea, i-a luat in calitate de
ostatici pe minorii O.M.,, a.n.2013, G.H.,a.n.2016
si S.N., an.2019 ce se aflau in domiciliu, dupa
care, amenintind ci omoara copiii, i-a cerut lui
O.M. si C.D. sa-i aduci pe sotia sa A.B. cu care
este in proces de divort. Dupa orele 05:30, fiind
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or a group of persons to commit or refrain from
committing any action as a condition for the
release of the hostage, committed by a specific
number of persons, on a certain territory, in a de-
termined interval of time, which is characterized
by quantitative and qualitative indicators.

Therefore, crime in general and hostage-
taking offenses in particular is characterized by
quantitative and qualitative statistical indices.

These indicators form, as a whole, the state
of crime, which is nothing but the quantitative-
qualitative characteristic of the criminal phenom-
enon on a certain territory, in a determined pe-
riod of time, in terms of level, dynamics, structure
and character, territorial distribution, its latency
and so on [3, p. 123].

Thus, as mentioned above, in the period
1992 - 2020, on the territory of the Republic of
Moldova were registered 15 hostage crimes, and
for the first time the crime was registered in the
Republic of Moldova in 1992 [6]. The highest
number of hostage-taking offenses was attested in
1997, when 4 offenses were registered, which is a
2-fold increase compared to 2012, when 2 cases
were registered and a 3-fold increase compared to
1992, 1999, 2000, 2001, 2005, 2009, 2011, 2018
and 2020 - when 1 case was registered.

For comparison, in the Russian Federation,
in 1997, 114 hostage offenses were registered [8,
p.S7].

Therefore, the most recent case of hostage-
taking in the Republic of Moldova occurred on
05.11.2020, around 05:1S, where XY, being in a
state of alcohol intoxication, after illegally enter-
ing the home rented by CD , located in the village
of Mereni, Anenii Noi district, and threatened her
and EF with his death, he took as hostages the ju-
veniles O.M,, y.b.2013, G.H,, y.b.2016 and S.N.,
y.b.2019 who were at home, after which, threat-
ening to kill the children, he asked O.M. and C.D.
to bring his wife A.B. with whom she is in the pro-
cess of divorce. After 05:30, being armed with two
knives, with the same threats that he was killing
the children, declaring that he cut their throats,
he asked the employees to the Anenii Noi Police
Inspectorate who came to the scene, to bring his
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inarmat cu doui cutite, cu aceleasi amenintari ca
omoari copiii, declarind ci le taie gatul, i-a cerut
angajatilor Inspectoratului de Politie Anenii Noi
veniti la fata locului, si-i aduca pe sotia sa A.B.
Dupd mai multe ore de negocieri privind elibe-
rarea copiilor, X.Y. I-a scos la usa casei pe mino-
rul O.M,, si tindndu-l in fata sa, i-a pus cutitul la
git si stabilind un termen de cateva secunde, in
prezenta mai multor angajati ai politiei, a cerut
ca A.B. sa-] numeasci si sa-1 aduca in fata lui pe
amantul acesteia. Actiunile lui X.Y. au luat sfarsit
la ora 08:50, cand angajatii politiei au intervenit
in forta si l-au imobilizat [1].

In ceea ce priveste nivelul infractiunilor de
luare de ostatici in Republica Moldova, remar-
cam ci la 100000 de locuitori in anul 1992 reve-
neau 0,03 infractiuni; in 1993 - 1996 - 0; in 1997
~0,1;in 1998 — 0; in 1999 — 2001 — 0,03; in 2002
— 2004 — 0; in 2005 — 0,03; in 2006 — 2008 — 0;
in 2009 — 0,03; in 2010 — 0; in 2011 - 0,03; in
2012 - 0,06; in 2013 — 2017 - 0; in 2018 - 0,03;
in 2019 - 0; in 2020 - 0,03.

In Federatia Rusi, de exemplu, in 1997
(anul cind a fost inregistrat numirul maxim de
ludri de ostatici — 114, numarul total de popula-
tie fiind de circa 147105000 de locuitori) coefici-
entul raportat la 100000 de locuitori a constituit
0,08 infractiuni [8, p. 58].

Coeficientul infractiunilor de luare de os-
tatici a fost calculat dupd urmitoarea formula:
K =1 +P x 100000, unde I — numarul total al
infractiunilor de luare de ostatici; P — numairul to-
tal de populatie al Republicii Moldova; 100000 —
numarul de populatie care serveste ca unitate de
masura.

Referitor la structura infractiunilor, men-
tiondm cd in anul 1992 luarea de ostatici a atins
cota de 0,003% din numirul total al infractiuni-
lor inregistrate pe teritoriul Republicii Moldova;
in 1993 — 1996 — 0%; in 1997 — 0,01%; in 1998
— 0%; in 1999 — 2001 — 0,003%; in 2002 — 2004
- 0%; in 2005 — 0,004%; in 2006 — 2008 — 0%; in
2009 — 0,004%; in 2010 — 0%; in 2011 — 0,003%;
in2012 - 0,005%;in 2013 -2017 - 0%; in 2018 —
0,003%; in 2019 — 0%; in 2020 — 0,004%.

In Federatia Rusi, pentru comparatie, in
anul 1997 luarea de ostatici a atins cota de 0,005%
din structura infractiunilor inregistrate, numarul

wife A.B. After several hours of negotiations on
the release of the children, X.Y. he took the minor
O.M. out the door of the house, and holding him
in front of him, put the knife to his neck and set-
ting a time limit of a few seconds, in the presence
of several police officers, demanded that A.B. to
name her and bring her lover before him. The ac-
tions of X.Y. they ended at 08:50, when police of-
ficers intervened by force and immobilized him
[1].

Regarding the level of hostage-taking
crimes in the Republic of Moldova, we note that
per 100,000 inhabitants in 1992 there were 0.03
crimes; in 1993 - 1996 - 0; in 1997 - 0.1; in 1998
- 0; in 1999 - 2001 - 0.03; in 2002 - 2004 - 0; in
2005 - 0.03; in 2006 - 2008 - 0; in 2009 - 0.03; in
2010 - 0; in 2011 - 0.03; in 2012 - 0.06; in 2013 -
2017-0;in2018-0.03;in 2019 -0; in 2020 - 0.03.

In the Russian Federation, for example, in
1997 (the year when the maximum number of
hostages was recorded - 114, the total population
being about 147105000 inhabitants) the coeffi-
cient per 100,000 inhabitants was 0.08 crimes [8,
pp. S8J.

The coefficient of hostage-taking offenses
was calculated according to the following for-
mula: KL = IL =+ P x 100000, where IL - the to-
tal number of hostage-taking offenses; P - total
population of the Republic of Moldova; 100,000
- the number of population that serves as a unit of
measurement.

Regarding the structure of crimes, we men-
tion that in 1992 the taking of hostages reached
the share 0of 0.003% of the total number of crimes
registered on the territory of the Republic of
Moldova; in 1993 - 1996 - 0%; in 1997 - 0.01%;
in 1998 - 0%; in 1999 - 2001 - 0.003%; in 2002 -
2004 - 0%; in 2005 - 0.004%; in 2006 - 2008 - 0%;
in 2009 - 0.004%; in 2010 - 0%; in 2011 - 0.003%);
in 2012 - 0.005%; in 2013 - 2017 - 0%; in 2018 -
0.003%; in 2019 - 0%; in 2020 - 0.004%.

In the Russian Federation, for comparison,
in 1997 the taking of hostages reached the share
of 0.005% of the structure of registered crimes,
the total number of which was 2397311 [10, p.
97].



total al cirora constituind 2397311 [ 10, p. 97].

Pentru calcularea structurii infractiunilor
de luare de ostatici a fost aplicata formula: S, =
[ + T x 100%, unde I, — numarul total al infrac-
tiunilor de luare de ostatici; T — numarul total de
infractiuni inregistrate pe teritoriul Republicii
Moldova intr-o perioadi concreta de timp.

In ceea ce priveste cota infractiunilor simi-
lare ludrii de ostatici in structura infractiunilor in-
registrate pe teritoriul Republicii Moldova in anul
2020, aceasta atinge, respectiv: 0,17% — rapirea
unei persoane (44 infractiuni); 0,13% — privatiu-
nea ilegald de libertate (35 de infractiuni); 0,22%
— santajul (58 de infractiuni).

In privinta dinamicii infractiunilor de luare
de ostatici in Republica Moldova, remarcim c3,
fata de anul 1992, in anii 1993, 1994, 1995, 1996,
1998, 2002, 2003, 2004, 2006, 2007, 2008, 2010,
2013,2014,2015,2016,2017, 2019 se observa o
descrestere a infractiunilor de luare de ostatici cu
100%; in anul 1997 - o crestere cu 300%, in anul
2012 - o crestere cu 100%, iar in anii 1999, 2000,
2001, 2005, 2009, 2011, 2018, 2020 situatia a ri-
mas neschimbati, adica 0%.

Ritmurile cresterii si descresterii infractiu-
nilor de luare de ostatici au fost calculate dupa ur-
matoarea formuld: R =1, .+ 1, x 100% — 100%,
unde I, . — numarul infractiunilor de luare de os-
tatici inregistrate in anul curent; I, — numaérul in-
fractiunilor de luare de ostatici inregistrate in anul
precedent sau in alt an luat drept bazi de compa-
ratie (de ex.: 1992).

Studiind datele statistice privind luarea de
ostatici din Federatia Rusi, observim ci o mare
parte din aceste infractiuni se comit in locurile de
detentie.

Dupi datele autorului M. Kostiuc, care a
examinat materialele a 38 de dosare penale des-
pre atacurile detinutilor asupra personalului ad-
ministratiei penitenciarelor din Rusia, in 16 % din
cazuri atacurile au fost comise in scopul luérii de
ostatici [9, p. 45]. In calitate de ostatici apar dese-
ori femeile — angajate ale institutiilor penitenciare
si rudele aflate in vizita. Categoria respectiva de
persoane constituie 67,6 % din numdarul abso-
lut al ostaticilor. Mai rar ostatici devin pasagerii
mijloacelor de transport, acestia constituind 18,1
%, rudele businessmenilor si ale functionarilor —
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To calculate the structure of hostage-
taking offenses, the formula was applied: SL =
IL + T x 100%, where IL - the total number of
hostage-taking offenses; T - the total number of
crimes registered on the territory of the Republic
of Moldova in a concrete period of time.

Regarding the share of crimes similar to
hostage-taking in the structure of crimes regis-
tered on the territory of the Republic of Moldova
in 2020, it reaches, respectively: 0.17% - kidnap-
ping of a person (44 crimes); 0.13% - illegal de-
privation of liberty (35 crimes); 0.22% - black-
mail (S8 crimes).

Regarding the dynamics of hostage-taking
crimes in the Republic of Moldova, we note that,
compared to 1992, in 1993, 1994, 1995, 1996,
1998, 2002, 2003, 2004, 2006, 2007, 2008, 2010,
2013, 2014, 2015, 2016, 2017, 2019 there is a
decrease in hostage-taking crimes with 100%; in
1997 - an increase of 300%, in 2012 - an increase
of 100%, and in 1999, 2000, 2001, 2005, 2009,
2011, 2018, 2020 the situation remained un-
changed - 0%.

The rates of increase and decrease of hos-
tage-taking offenses were calculated according to
the following formula: RL = IAC + IAP x 100% -
100%, where IAC - the number of hostage-taking
offenses registered in the current year; IAP - the
number of hostage offenses recorded in the pre-
vious year or in another year taken as a basis for
comparison (e.g. 1992).

Studying the statistics on hostage-taking
in the Russian Federation, we notice that a large
part of these crimes are committed in places of
detention.

According to the author M. Kostiuc, who
examined the materials of 38 criminal cases about
the attacks of detainees on the staft of the Russian
penitentiary administration, in 16% of cases the
attacks were committed for the purpose of taking
hostages [9, p. 45]. Women - employees of peni-
tentiary institutions and visiting relatives often
appear as hostages. The respective category of
persons constitutes 67.6% of the absolute num-
ber of hostages. Passengers of means of transport
rarely become hostages, constituting 18.1%, rela-
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10,6%, alte persoane — 4,3 % [10, p. 103].

O problema la fel de importanta pentru gti-
inta criminologica este cea referitoare la latentita-
tea criminalitatii.

Prin termenul ,criminalitate latenti” in
criminologie si in practica organelor de drept se
subdntelege totalitatea faptelor criminale care, de
fapt, sunt savérsite, dar nu sunt inregistrate de or-
ganele de drept si, respectiv, nu sunt reflectate in
statistica oficiala. In literatura juridicd, criminali-
tatea latentd este definita adesea ca totalitatea in-
fractiunilor nedeclarate, dar cunoscute organelor
de drept [2, p. 78].

Autorul Iurie Larii clasifica criminalitatea
latentd dupd mecanismul ei de formare, delimi-
tand urmatoarele forme:

Infractiunile nedeclarate sunt cele care au
fost comise, insd victimele, martorii, persoanele
cu functii de raspundere si alti cetateni in privinta
cirora au fost savarsite sau care detin informatii
despre acestea nu le-au comunicat organelor de
drept;

Infractiunile tdinuite sunt cele care au fost
sesizate organelor de drept, insa nu au fost inre-
gistrate si nu s-a declansat urmdrirea penald in
privinta lor, cu toate ci existau motive §i temeiuri
suficiente pentru aceasta;

Infractiunile neconstatate sunt cele care au
fost declarate, luate in evidenta si cercetare, insi,
din cauza neglijentei, pregitirii profesionale insu-
ficiente a lucratorilor, calificarii juridico-penale
incorecte etc., nu au fost stabilite evenimentele
reale sau componenta de infractiune [7,p.23].

Totodatd, mentioneazd autorul Gheor-
ghe Gladchi, unele categorii de infractiuni sunt
mai latente, iar altele, dimpotrivd, mai putin la-
tente. Aceasta depinde de particularitatile ca-
tegoriilor concrete de infractiuni, precum si de
atitudinea statului si de conduita populatiei, care
nu intotdeauna instiinteazi organele competente
despre infractiunile savarsite [, p. 158].

In concluzie, nivelul latentititii infractiu-
nii de luare de ostatici este extrem de jos, compa-
rativ cu unele infractiuni asemanatoare, cum ar fi
rapirea unei persoane, privatiunea ilegala de liber-
tate si santajul. Pozitia data este determinata de
faptul g, de reguld, in cazul luarii sau retinerii de
ostatici, faptuitorii tind spre exteriorizarea actiu-

tives of businessmen and civil servants - 10.6%,
other persons - 4.3% [ 10, p. 103].

An equally important issue for criminologi-
cal science is the latency of crime.

The term “latent crime” in criminology and
the practice of law enforcement means all crimi-
nal acts which, in fact, are committed but are not
recorded by law enforcement agencies and are
not reflected in official statistics, respectively. In
the legal literature, latent crime is often defined
as the totality of undeclared crimes, but known to
law enforcement [2, p. 78].

The author Iurie Larii classifies latent crime
according to its mechanism of formation, delimit-
ing the following forms:

1. Undeclared offenses are those that have
been committed, but the victims, witnesses, per-
sons in charge and other citizens in respect of
whom they have been committed or who have
information about them have not communicated
them to the law enforcement bodies;

2. The hidden offenses are those that have
been reported to the law enforcement bodies, but
have not been registered and no criminal pros-
ecution has been initiated against them, although
there were sufficient reasons and grounds for this;

3. The undetected crimes are those that
have been declared, taken into account and inves-
tigated, but, due to negligence, insufficient pro-
fessional training of workers, incorrect legal and
criminal qualification, etc., the real events or the
composition of the crime have not been estab-
lished [7, p. 23].

At the same time, mentions the author
Gheorghe Gladchi, some categories of crimes
are more latent, and others, on the contrary, less
latent. This depends on the particularities of the
concrete categories of crimes, as well as on the at-
titude of the state and the conduct of the popula-
tion, which does not always notify the competent
bodies about the crimes committed [S, p. 158].

In conclusion, the level of latency of the
crime of hostage-taking is extremely low, com-
pared to some similar crimes, such as kidnapping,
illegal deprivation of liberty and blackmail. This
position is determined by the fact that, as a rule,



nilor lor, iar pentru a intensifica efectul si a avea o
parghie de presiune mai puternicj, atribuie cerin-
telor inaintate o mare rezonanti demonstrativa,
deseori chiar cu implicarea mass-media, pe cand
in cazul rapirii unei persoane, privatiunii ilegale
de libertate si santajului, infractorii au tendinta de
a evita publicitatea.
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in the case of hostage-taking or detention, per-
petrators tend to externalize their actions, and in
order to intensify the effect and have a stronger
pressure lever, they attribute a great demonstra-
tive resonance to the requirements. Even with the
involvement of the media, while in the case of kid-
napping, illegal deprivation of liberty and black-

mail, criminals tend to avoid advertising.
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Prezentul articolul reprezintd o abordare teoreti-
co-practicd a procesului de instruire a functionarilor
publici cu statut special. Continutul lucrdrii este
axat pe enuntarea criteriilor concrete de evaluare
a performantelor in imbundtditirea calititii siste-
mului de pregitire a personalului care sid conducd
la cresterea responsabilititii si eficientei activitdtii
politienesti.

Autorii intreprind o retrospectivd a activitdtilor
realizate, a transformdrilor la care a fost supus siste-
mul de instruire si remarcd dezideratele actuale care
guverneazd procesul de instruire a angajatilor de
politie.

Cuvinte-cheie: instruire, angajat, evaluat, politie,
responsabilitate, eficientd, functionar public cu statut
special.

The elaborated article represents a theoretical-
practical approach to the training process of civil ser-
vants with special status. The content of the paper is
focused on setting out the concrete criteria for evaluat-
ing performance in improving the quality of the staff
training system that would lead to increasing the re-
sponsibility and efficiency of police activity.

The authors make a retrospective of the activities
performed, the transformations to which the training
system was subjected and note the current desidera-
tum that governs the training process for police offi-
cers.

Keywords: training, employee, evaluated, police,
responsibility, efficiency, civil servant with special sta-
tus.

Introducere. Cu totii ne dorim o Politie
bine instruitd, responsabila, transparenta si profe-
sionistd, dar acest lucru poate fi realizat, in primul
rand, atat prin schimbari si investitii in sistemul de
instruire initiala si continui al angajatilor Politiei,
cat si prin aportul altor subdiviziuni ale MAI.

Dupi cum vedem, instruirea ocupi un loc
primordial in realizarea transformarilor, din care
considerent, activitatea datd si procesele conexe
urmeaza a deveni prioritate. Pe buni dreptate, se
considera ca doar un politist bine instruit i echi-
pat poate oferi acel sentiment de garantie si pro-
fesionalism pe care il agteapt cetatenii i intreaga
societate.

Astfel, formarea politistilor reprezinta pri-
mul si cel mai important pas citre conturarea
unor practici politienesti mai eficiente si mai pro-

Introduction. We all want a well-trained,
accountable, transparent and professional Police,
but this can be achieved, first of all, both through
changes and investments in the initial and con-
tinuous training system of Police employees, and
through the contribution of other MIA subdivi-
sions.

As we see, training occupies a key place in
achieving transformations, for which reason, the
given activity and related processes are to become
a priority. It is rightly considered that only a well-
trained and equipped police officer can provide
that sense of guarantee and professionalism that
citizens and society as a whole expect.

Thus, the training of police officers repre-
sents the first and most important step towards



fesioniste pe viitor [2].

Totodatd, pentru indeplinirea la un nivel
calitativ inalt a atributiilor ce le revin la locul de
munci, angajatii trebuie sa-si extindi in mod con-
stant bagajul de cunostinte teoretice, aptitudini,
deprinderi si abilitati practice. Pregatirea continua
devine astfel ,0 obligatie permanenti de serviciu
a persoanelor incadrate in cdmpul muncii, avan-
du-se ca scop perfectionarea continua a pregitirii
profesionale prin dobandirea de noi cunostinte,
care sd le permitd aplicarea la zi a cunostintelor
din domeniul propus” [11].

Este corectd abordarea precum ca ,sistemul
de politie este organizat ierarhic si functioneaza
potrivit unui set riguros de norme si reguli. Pre-
gitirea continud a angajatilor este ea insasi con-
siderata nu doar un drept, ci i o obligatie de ser-
viciu, o indatorire prevazutd in actele normative
care reglementeaza in mod specific problematica
vizatd”. [12, p.4].

Pe de alta parte, politica de pregitire profe-
sionald reflecta trecutul organizatiei si se leaga de
cultura institutionala a acesteia [1].

In acest sens, la nivelul MAI au fost
aprobate mai multe reglementari, care stabilesc
sistemul de instruire al functionarilor publici cu
statut special, inclusiv ai angajatilor Politiei, si
anume: Ordinul nr. 195 din 18.06.2013 cu privire
la aprobarea Regulamentului privind ,Formarea
profesionald initiald a personalului cu statut
special din MAI”, Ordinul nr. 311 din 17.11.2015
cu privire la aprobarea Regulamentului privind
yInterventia profesionald a angajatilor cu statut
special din cadrul MAI”, Ordinul nr. 114 din
04.05.2017 privind aprobarea Regulamentului
cu privire la ,Formarea profesionald continui a
functionarilor publici cu statut special din cadrul
MALI”, Ordinul nr. 222 din 20.07.2017 privind
aprobarea Regulamentului privind ,Instructia
tragerii din cadrul Ministerului Afacerilor
Interne”, Ordinul nr. 69 din 16.03.2017 privind
aprobarea Regulamentului privind ,Organizarea
pregitirii fizice si sportului in cadrul Ministerului
Afacerilor Interne”, Ordinul nr. 4 din 11.01.2018
cu privire la aprobarea Ghidului privind
yInterventia profesionald in exercitiul functiei” si
Ordinul nr. 552 din 12.09.2019 privind aprobarea

Regulamentului cu privire la ,Formarea
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shaping more efficient and more professional po-
lice practices in the future [2].

At the same time, for fulfilling at a high
qualitative level their service attributions, em-
ployees must constantly expand their baggage of
theoretical knowledge, skills, abilities and practi-
cal aptitudes. Thus, continuous training becomes
“a permanent service obligation of the employed
persons, aiming at the continuous improvement
of professional training through the obtaining of
new knowledge, allowing them to apply up-to-
date knowledge in the proposed field” [11].

The likely approach is correct as “the police
system is organized hierarchically and operates
according to a rigorous set of rules and regula-
tions. The continuous training of employees is it-
self considered not only a right, but also a service
obligation, a duty provided in the normative acts
that specifically regulate the targeted issue” [12,
p4].

On the other hand, the training policy re-
flects the past of the organization and is linked to
its institutional culture [1].

In this regard, several regulations have
been approved at the MIA level, which establish
the training system for civil servants with special
status, including police employees, and namely:
Order no. 195 of 18.06.2013 on the approval of
the Regulation on “Initial Professional Training
of Staff with Special Status in the MIA”, Order no.
311 of 17.11.2015 on the approval of the Regula-
tion on “Professional Intervention of Employees
with Special Status within the MIA”, Order no.
114 of 04.05.2017 on the approval of the Regula-
tion on “Continuing Professional Training of Civ-
il Servants with Special Status within the MIA”,
Order no. 222 of 20.07.2017 on the approval of
the Regulation on “Shooting Instruction within
the Ministry of Internal Affairs”, Order no. 69 of
16.03.2017 on the approval of the Regulation on
“Organization of Physical Training and Sports
within the Ministry of Internal Affairs”, Order no.
4 0f 11.01.2018 on the approval of the Guide on
“Professional Intervention during Function Exer-
cise” and Order no. 552 of 12.09.2019 on the ap-
proval of the Regulation on “Training and Mana-
gerial Development of the Staff of the Ministry
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si dezvoltarea manageriali a personalului
Mai nou,
aceste reglementari au suportat modificiri, fiind
actualizate in sensul ajustirii in conformitate
cu schimbdrile survenite in realizarea pregitirii
profesionale, precum §i potrivit cu solicitirile/

asteptarile beneficiarilor.
Daca privim in retrospectivd, sub aspect

conceptual, pe parcursul ultimilor ani activita-

Ministerului Afacerilor Interne”.

tea ministerului i a subdiviziunilor subordonate
acestuia s-a axat prioritar, printre gestionarea do-
meniului respectiv din responsabilitatea pe care o
au, pe crearea si implementarea unui sistem pro-
priu, eficient de instruire §i formare profesionald a
angajatilor din sistemul afacerilor interne [9, p.2].

Scopul studiului. Acest articol are ca scop
relevarea dezideratelor unui sistem eficient de in-
struire al angajatilor politiei.

Metode aplicate si materiale utilizate. In
procesul elaboririi articolului stiintific ne-am ghi-
dat de un sistem de metode stiintifice de cerceta-
re, si anume: metoda sistemicd, metoda deductiei
siinductiei, metoda analizei, metoda comparativa
si multe altele. Baza teoretico-juridici a articolu-
lui cuprinde reglementarile normative referitoare
la instruirea functionarilor publici cu statut spe-
cial.

Rezultate obtinute si discutii. Asigurarea
unui management modern al resurselor umane,
care si fie bazat pe criterii concrete de evaluare a
performantelor in imbunatitirea calitatii sistemu-
lui de pregitire a personalului si care s3 conduca
la cresterea responsabilititii si eficientei activitatii
politienesti a reprezentat unul din obiectivele
principale propuse spre realizare in cadrul am-
plului proces de reformare a sistemului afacerilor
interne.

Astfel, in anul 2015, un grup de experti
internationali au efectuat un exercitiu complex de
evaluare a tuturor proceselor organizationale si
operationale din cadrul MAI, iar ca rezultat a fost
elaborata analiza functionald a MAI, care a scos in
evidenta anumite deficiente la capitolul ,forma-
rea profesionald”, in sensul ca:

a) Formarea ofiterilor la specialita-
tea ,Drept” nu permite stabilirea in planul de
invatdmént a raportului favorabil disciplinelor
de specialitate. Ca efect, formarea profesionals,

of Internal Affairs”. More recently, these regula-
tions have undergone changes, being updated in
the sense of adjustment in accordance with the
changes occurred in the realization of the pro-
fessional training, as well as according to the re-
quests / expectations of the beneficiaries.

Looking back, conceptually, during the last
years the activity of the ministry and its subordi-
nated subdivisions has focused primarily, among
the management of the respective field on their
responsibility, on the creation and implementa-
tion of its own, efficient system of education and
professional training of employees in the internal
affairs system [9, p.2].

Purpose of the study. This article aims to
reveal the desideratum of an efficient training sys-
tem for police officers.

Methods applied and materials used.
We were guided by a system of scientific research
methods within the process of scientific article
elaboration, and namely: systemic method, meth-
od of deduction and induction, analysis method,
comparative method and many others. The theo-
retical and legal basis of the article includes the
normative regulations regarding the training of
civil servants with special status.

Results obtained and discussions. En-
suring a modern human resources management,
based on concrete performance evaluation crite-
ria in improving the quality of the staff training
system and leading to increased accountability
and efficiency of police activity was one of the
main objectives proposed to achieve in the broad
process of reforming the internal affairs system.

Thus, in 20185, a group of international ex-
perts conducted a complex review to evaluate all
organizational and operational processes within
the MIA, and as a result was developed the func-
tional analysis of the MIA, which highlighted cer-
tain shortcomings in the chapter “professional
training”, in the sense that:

a) The training of officers within the “Law”
specialty does not allow the establishment in the
curriculum of the favorable relationship to the
specialized disciplines. As a result, vocational
training, especially practical, is inadequate, a fact
unanimously highlighted by the beneficiaries.



indeosebi practici, este necorespunzitoare, fapt
reliefat unanim de beneficiari.

b) Formarea de scurti duratd a persona-
lului incadrat din sursa externd prezintd riscul
deprofesionalizirii sistemului. Asadar, poate fi
compromisd pe termen lung calitatea indeplinirii
misiunilor/atributiilor si a serviciului public [10,
p.15-16].

La componenta
aceeasi analiza indici:

1) In varianta actuali de desfisurare, pre-
gitirea continud in unititi este centralizatd, in-
eficace, consumatoare inutild de timp si resurse.
De aceea nu acopera necesarul real de instrui-
re, nu sustine la nivel adecvat indeplinirea mi-

yformarea continui”,

siunilor/atributiilor, cresterea competentei si
performantei profesionale.

2) Tragerile si pregatirea fizici sunt defici-
tare din cauza conceptiei depasite, a lipsei instruc-
torilor de specialitate i a dotarilor.

3) Ofiterii care trebuie sa fie responsabili
de asigurarea nivelului de pregitire sunt frecvent
numiti in functii desi nu posedd experienta si
cunostintele, deprinderile metodice necesare.

4) Unitatile teritoriale nu detin dotarea mi-
nimad necesara pentru asigurarea pregatirii perso-
nalului. Ca urmare, nu se pot desfasura activitati
practice de formare, iar metodele de pregatire nu
pot fi modernizate.

S) Formarea continui a personalului in
unititile de invitiméint ale MAI este deficita-
rd din cauza absentei sistemului clar de cursuri,
identificdrii necorespunzitoare a necesarului de
instruire, calitatii slabe a cursurilor/formatorilor
si a dotarii insuficiente cu mijloacele necesare
pentru asigurarea implementirii acestora [10,
p.177-178].

Intr-o anumiti maisuri, o parte din
deficientele scoase in evidentd in anul 2015 au
ramas valabile pani in prezent. Cu toate acestea,
s-au facut pasi dedicati in vederea crearii unui me-
diu propice pentru dezvoltarea sistemului de in-
struire/pregitire profesionali al specialistilor din
cadrul MAI/Politie.

Suntem congtienti ci doar avind un sistem
de instruire modern si eficient alaturi de acele re-
forme institutionale ce au loc in cadrul Politiei
nationale putem contribui la transformarea aces-
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b) Short-term training of staff from exter-
nal sources runs the risk of loss of professionalism
within the system. Therefore, the quality of the
fulfillment of missions / attributions and of the
public service may be compromised in the long
run [10, p.15-16].

In the “continuing education” component,
the same analysis indicates:

1) In the current version, continuous train-
ing in units is centralized, inefficient, and wasteful
of time and resources. Therefore, it does not cov-
er the real need for training; it does not support
at an adequate level the fulfillment of missions /
attributions, the increase of competence and pro-
fessional performance.

2) Shooting and physical training are defi-
cient due to outdated design, lack of specialized
instructors and equipment.

3) Officers responsible for ensuring the lev-
el of training are frequently appointed, although
they do not have the necessary experience and
knowledge, methodical skills.

4) The territorial units do not have the
minimum equipment necessary to ensure staff
training. As a result, practical training activities
cannot be carried out and training methods can-
not be modernized.

S) The continuous training of the staff in
the educational units of the MIA is deficient due
to the absence of a clear system of courses, inad-
equate identification of training needs, poor qual-
ity of courses / trainers and insufficient endow-
ment with the necessary means to ensure their
implementation [10, p.177-178].

To a certain extent, some of the deficien-
cies highlighted in 2015 have remained valid until
now. However, dedicated steps have been taken
to create a favorable environment to the develop-
ment of the educational / vocational training sys-
tem for MIA / Police specialists.

We are aware that only by having a modern
and efficient training system together with those
institutional reforms taking place within the Na-
tional Police we can contribute to its transforma-
tion into a modern institution, comparable to
similar institutions in the EU Member States.

This process, through the objectives of the
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teia intr-o institutie modernd, comparabild cu
institutiile similare din statele-membre ale UE.

Acest proces trecut prin prisma directiilor
de dezvoltare strategica ale Politiei poate asigura
modernizarea si transformarea Politiei pentru a
garanta cetatenilor un climat adecvat de legalita-
te in domeniul ordinii §i securitatii publice, pre-
cum si pentru a consolida increderea societatii in
fortele Politiei.

Schimbarea sistemului de
angajatilor Politiei a ocupat un loc primordial in
realizarea documentelor de importanti majora
pentru domeniul politienesc, i anume: Acordul
de finantare pentru Reforma Politiei, incheiat
intre Republica Moldova si Uniunea Europeans,
[4] precum si Strategia de dezvoltare a Politiei
pentru anii 2016-2020[7].

Pentru realizarea obiectivului ,Consoli-
darea responsabilitatii, eficientei, transparentei
si profesionalismului Politiei”, parte a documen-
telor mentionate, au fost propuse urmatoarele
actiuni:

Ajustarea curriculumului si dezvoltarea sis-
temului privind pregitirea initiald a politistilor,
punindu-se accentul pe pregatirea practici a
acestora;

Elaborarea curriculumului privind pre-

instruire al

gitirea profesionala continua bazati pe indica-
tori concreti, orientati in vederea imbunatatirii
abilitatilor practice i de aplicare a legii;

Crearea Centrului comun de instruire.

Astfel, in baza actiunilor descrise, a fost
creat Centrul integrat de pregitire pentru aplica-
rea legii al MAL Initial, acesta a fost organizat ca
institutie publica de inviatimant de formare pro-
fesionala continua independentd din subordinea
Ministerului [6], ulterior prin Hotararea Guver-
nului nr. 429 din 24.06.2020 [S] s-a decis fuzio-
narea acestuia cu Academia ,Stefan cel Mare” a
MAI, dar cu pastrare autonomiei functionale, le-
gate de organizarea si desfisurarea procesului de
instruire.

Argumentele care au stat la baza deciziei
date au fost de ordin conceptual, functional, fi-
nanciar, logistic si administrativ, ea ar fi:

— obligativitatea implementarii obiectivu-
lui 2.1. din Planul de actiuni al Guvernului pentru
anii 2020-2023 [8], privind imbunititirea siste-

strategic development directions of the Police,
can ensure the modernization and transforma-
tion of the Police in order to guarantee citizens an
adequate climate of legality in the field of public
order and security, as well as to strengthen soci-
ety’s trust in police forces.

The change of the training system of the
Police employees occupied a primordial place
in the accomplishment of the documents of ma-
jor importance for the police field, and namely:
Financing Agreement for Police Reform, con-
cluded between the Republic of Moldova and the
European Union [4], as well as the Police Devel-
opment Strategy for the years 2016-2020 [7].

In order to achieve the objective “Strength-
ening the responsibility, efficiency, transparency
and professionalism of the Police”, which is part
of the mentioned documents, the following ac-
tions were proposed:

Adjusting the curriculum and developing
the system for the initial training of police offi-
cers, focusing on their practical training;

Development of the curriculum on con-
tinuous professional training based on concrete
indicators, oriented in order to improve the prac-
tical and law enforcement skills;

Creation of the Joint Training Center.

Thus, based on the described actions, the
Integrated Law Enforcement Training Center of
the MIA was created. Initially, it was organized
as a public independent institution of continu-
ing vocational education under the Ministry [6],
subsequently by Government Decision no. 429
of 24.06.2020 [S] it was decided to merge it with
the Academy “Stefan cel Mare” of the MIA, but
with preservation of the functional autonomy, re-
lated to the organization and development of the
training process.

The arguments underlying the decision
were conceptual, functional, financial, logistical
and administrative, such as:

- obligation to implement the objective
2.1. from the Government Action Plan for 2020-
2023 [8], on improving the initial and continuing
training system, with a focus on practical training;
unification of the training system at the MIA level
within the Police Academy “Stefan cel Mare”;



mului de pregitire initiald §i continud, cu accent
pe pregitirea practicd; unificarea sistemului de
pregatire la nivelul MAI sub umbrela Academiei
de Politie ,Stefan cel Mare”;

— unificarea efortului in vederea crea-
rii unui sistem viabil, eficient si corespunzitor
necesitatilor de instruire in domeniul afacerilor
interne;

— planificarea initiala deficitara a bugetului,
precum si selectarea neinspirata a unui teren difi-
cil pentru constructii, complexitatea impunatoare
a proiectului, mijloacele financiare insuficiente in
raport cu proiectul existent;

— dezvoltarea infrastructurii necesare pen-
tru activitatea Centrului in baza infrastructurii de
acum existente in cadrul complexului Academiei
yStefan cel Mare” din str. Sf. Vineri nr. 7, mun.
Chisinau si operationalizarea acestuia in limita
resurselor financiare disponibile;

—excluderea cheltuielilor suplimentare
pentru intretinerea a doua structuri administrati-
ve (resurse umane, finante, IT, logisticé, manage-
ment operational, cooperare internationali etc.);

—un management mai bun al resurselor
umane, in special al angajatilor implicati in cadrul
procesului de instruire;

— posibilitatea instituirii functiilor de for-
mator si salarizarea corespunzatoare a acestora;

— corelarea si ajustarea tuturor proceselor
interne legate de pregitirea profesionals;

— optimizarea cheltuielilor legate de utili-
zarea spatiilor comune necesare instruirii (bibli-
oteci, sili de lecturd, laboratoare, sili sportive,
poligoane, tiruri etc.), precum si a facilitatilor co-
mune (cazirmi, cantine etc.);

— asigurarea de catre o singura institutie a
intregului ciclu de activititi desfasurate conform
Ghidului carierei, pentru accederea in sistemul
politienesc, dedicat pentru categoria de subofiteri,
ofiteri si conducitori;

— asigurarea beneficiarului pentru toate
pozitiile (subofiteri, ofiteri si conducitori) a re-
sursei umane cu o pregitire si calificare profesio-
nald inalta dintr-o singura surs3;

— organizarea in comun a diferitor activitati
de instruire, stiintifice si de cercetare etc,;
cunostintelor

—imbinarea reusiti a

teoretice cu pregdtirea practica.
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— unifying the effort in order to create a vi-
able, efficient and appropriate system for training
in the field of internal affairs;

— poor initial budget planning, as well as
uninspired selection of the land difficult for con-
struction, imposing complexity of the project, in-
sufficient financial means in relation to the exist-
ing project;

— development of the necessary infrastruc-
ture for the activity of the Center based on the ac-
tually existing infrastructure within the complex
of the Academy “Stefan cel Mare” from Sf. Vineri
street no. 7, Chisinau municipality; and its put-
ting into operation within the available financial
resources;

— exclusion of additional expenses for the
maintenance of two administrative structures
(human resources, finances, IT, logistics, opera-
tional management, international cooperation,
etc.);

— better management of human resources,
especially of the employees involved in the train-
ing process;

— possibility of establishing trainer posi-
tions and their corresponding salary;

— correlation and adjustment of all internal
processes related to professional training;

— optimization of expenses related to the
use of common spaces necessary for training (li-
braries, reading rooms, laboratories, sports halls,
polygons, shooting gallery, etc.), as well as com-
mon facilities (barracks, canteens, etc.);

— ensuring by a single institution the entire
cycle of activities carried out according to the Ca-
reer Guide, for access to the police system, dedi-
cated to the category of warrant officers, officers
and leaders;

— ensuring the beneficiary for all positions
(warrant officers, officers and leaders) of the hu-
man resource with a high level of professional
training and qualification from a single source;

— joint organization of various training, sci-
entific and research activities, etc.;

—successful combination of theoretical
knowledge with practical training,

An important step in the changes of the
training system constituted the implementation
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O etapid importanta in cadrul schimbirilor
sistemului de instruire a constituit-o implemen-
tarea Proiectului Twinning ,Reforma instruirii
initiale si continue a sistemului de Politie din Repu-
blica Moldova”, lansat in octombrie 2018 si finali-
zat in martie 2021. Proiectul a fost implementat
de catre un consortiu: Departamentul de Politie
din Lituania si Politia Nationali a Poloniei, cu un
buget total de 2.000.000 EURO.

Proiectul in cauzi a avut ca prioritate mo-
dernizarea si consolidarea instruirii initiale si con-
tinue a sistemului de politie in conformitate cu
standardele si practicile cele mai bune ale UE si
cele internationale, acesta fiind divizat in 4 com-
partimente:

Elaborarea §i implementarea programelor
de invitimant §i a metodologiilor de instruire
moderne.

Instruirea si pregatirea personalului de
politie care trebuie si interactioneze cu cetatenii
in mod profesionist $i modern.

Contribuirea la modernizarea Academiei
MALI in conformitate cu standardele UE si cele
internationale.

Consolidarea capacititilor Centrului inte-
grat de pregatire pentru aplicarea legii.

Astfel, pe perioada implementarii proiec-
tului s-a reusit elaborarea raportului privind ana-
liza maturitatii manageriale a Academiei ,Stefan
cel Mare” a MAI, in acest context fiind inaintate
recomandari de gestionare a proceselor in cauza.

In aceeasi ordine de idei, a fost elaborati
misiunea Academiei ,Stefan cel Mare” a MAI si
a fost realizat planul multianual de dezvoltare si
gestionare a proceselor institutionale.

Un lucru, nu mai putin important, a fost
dezvoltarea standardului de asigurare a calitatii
instruirii i modelarea proceselor de evaluare si
monitorizare a calitatii instruirii in cadrul Acade-
miei ,Stefan cel Mare”: ciclul I, II, III; formarea
initiald a angajatilor din sursi externa si formarea
continua a angajatilor MAL

Au fost depuse eforturi considerabile intru
descrierea proceselor de instruire; evaluarea nece-
sarului de instruire; elaborarea planului de instrui-
re anual; elaborarea programului de instruire.

A fost organizatd instruirea personalului
de conducere din cadrul Academiei in domeniul

of the Twinning Project “Reform of the Initial and
Continuous Training of the Police System of the Re-
public of Moldova”, launched in October 2018 and
completed in March 2021. The project was imple-
mented by a consortium: Lithuanian Police De-
partment and Polish National Police, with a total
budget of 2.000.000 EURO.

The mentioned project had as a priority the
modernization and consolidation of the initial
and continuous training of the police system in
accordance with EU and international best stan-
dards and practices, which is divided into 4 com-
partments:

Development and implementation of mod-
ern curricula and training methodologies.

Training and preparation of police person-
nel who need to interact with citizens in a profes-
sional and modern way.

Contribution to the modernization of the
MIA Academy in accordance with EU and inter-
national standards.

Capacity building of the Integrated Law
Enforcement Training Center.

Thus, during the implementation of the
project, the report on the analysis of the manage-
rial maturity of the Academy “Stefan cel Mare” of
the MIA was elaborated, being submitted recom-
mendations for managing the processes in ques-
tion in this context.

On the same note, the mission of the Acad-
emy “Stefan cel Mare” of the MIA was elaborated
and the multi-annual plan for the development
and management of the institutional processes
was realized.

One thing, no less important, was the devel-
opment of the training quality assurance standard
and the modeling of the evaluation and monitor-
ing processes of the training quality within the
Academy “Stefan cel Mare”: cycle “T”, “I”, “III”;
initial training of external source employees and
continuous training of MIA employees.

Considerable efforts have been made to
describe the training processes; assessment of
training needs; elaboration of the annual training
plan; elaboration of the training program.

The training of the leadership staft within
the Academy in the field of management was or-



managementului precum si certificarea a 63 de
angajati ai subdiviziunilor MAI, implicati in pro-
cesul de instruire initiala si continui in calitate de
formatori.

Pe parcursul implementirii Proiectului
Twinning s-a reusit si dezvoltarea procesului de
formare continua al angajatilor MAI, fiind elabo-
rate i implementate programele de instruire a 11
cursuri de formare continui (prevenirea si com-
baterea violentei in familie; prevenirea i comba-
terea infractiunilor cibernetice; tactica audierii;
cursul de perfectionare pentru serviciul de garda si
dispecerat; managementul emotiilor in situatiile
de risc; managementul stresului ocupational;
hartuirea sexuald si integrarea dimensiunii de
gen in activitatea MAI; comunicarea cu diferite
categorii de persoane; prevenirea §i combaterea
delincventei juvenile; interventia profesionals;
conducerea defensiva a mijloacelor de transport
de serviciu).

In afari de cursurile mentionate au fost
organizate si desfasurate si alte cursuri de formare
continud, cu implicarea formatorilor titulari,
precum si in parteneriat cu diferite organizatii si
institutii.

Daci analizam ce a fost si este nou si dife-
rit de ceea ce era anterior si ce s-a reusit prin re-
alizarea acestor transformairi, putem mentiona
ca astazi se pune accentul pe pregatirea practica
a angajatilor care trebuie sd cunoasci, si respec-
te si sa aplice corect legislatia Republicii Moldo-
va, s stie si comunice eficient si si solutioneze
situatiile de conflict, sa posede o pregatire fizici si
tactica corespunzatoare.

Totodata, subofiterii debutanti
instruiti de catre cei mai buni formatori, care po-
seda experientd si aplica cele mai eficiente meto-
de si tehnici de instruire. De aceea, un prim pas
intru dezvoltarea unui sistem de formare initiald
eficientd a avut la baza sa identificarea, selectarea
si instruirea angajatilor din cadrul subdiviziunilor
MATI in calitate de formatori.

Intru motivarea formatorilor implicati
in procesul de formare initiala §i continua, cit
si punerea accentului pe instruirea practicd,

sunt

MAI a inaintat propuneri cu privire la operarea
modificarilor in Normele de calcul al salariului pe
ori (unitate de timp) pentru personalul antrenat
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ganized as well as the certification of 63 employ-
ees of the MIA subdivisions, involved in the initial
and continuous training process as trainers.

During the implementation of the Twin-
ning Project, the development of the continuous
training process of the MIA employees was also
successful, being elaborated and implemented
the training programs of 11 continuous training
courses (preventing and combating domestic
violence; cybercrime preventing and combat-
ing; hearing tactics; training course for the guard
and dispatch service; emotion management in
risk situations; occupational stress management;
sexual harassment and gender mainstreaming in
the MIA activity; communication with different
categories of people; preventing and combating
juvenile delinquency; professional intervention;
defensive driving of service means of transport).

In addition to the mentioned courses, oth-
er continuous training courses were organized
and carried out, with the involvement of full-time
trainers, as well as in partnership with various or-
ganizations and institutions.

Analyzing the former situation and the new
one, what was before and what was achieved by
these transformations, we can mention that to-
day the emphasis is on the practical training of
the employees who must know, respect and apply
correctly the legislation of the Republic of Mol-
dova, know how to communicate effectively and
resolve conflict situations, have proper physical
and tactical training.

At the same time, novice warrant officers
are prepared by the best trainers, who have ex-
perience and apply the most effective training
methods and techniques. Therefore, a first step
in the development of an efficient initial training
system was based on the identification, selection
and training of employees within the MIA subdi-
visions as trainers.

In order to motivate the trainers involved
in the initial and continuous training process, as
well as to focus on practical training, MIA sub-
mitted proposals on the operation of changes in
the Norms for calculating the hourly wage (time
unit) for staff involved in teaching in all branches
of the national economy [3], and as a result of the
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in activitatea didactica in toate ramurile econo-
miei nationale [3], iar ca urmare a ajustarii regle-
mentirilor mentionate, functionarii publici cu
statut special au obtinut dreptul si presteze mun-
ca didactica in orele de program, fird a fi eliberati
de exercitarea obligatiilor de baza si, respectiv, fi-
ind salarizati corespunzator de citre institutia de
invatdmant.

Pe parcursul desfiasurarii procesului de for-
mare a formatorilor, indicat mai sus, a fost schitat
si elaborat proiectul Programului ,Formarea
initiald a subofiterilor de ordine si securitate pu-
blica”, care corespunde competentelor profesio-
nale ce urmeazi si le detind subofiterii de ordine
si securitate publici. Ulterior, a fost stabilit un
Plan de invitimént conform noilor activitati de
instruire, cat si elaborate curriculele de instruire
pentru fiecare disciplind care asigurd dezvoltarea
la fiecare cursant a acelor competente de comuni-
care, tactice si juridice ce urmeaza si le posede fi-
ecare angajat al Politiei pentru a solutiona eficient
situatiile de serviciu cu care se confrunti zi de zi,
in spiritul valorilor democratice si ale statului de
drept, cat si in interesul cetitenilor.

Programul urmareste, ca obiectiv, dezvol-
tarea la fiecare subofiter debutant a urmatoarelor
cunostinte, abilitatii si aptitudini:

— promovarea valorilor morale, culturii
profesionale, respectului si ajutorului reciproc;

— amabilitate in societate si atitudine poli-
ticoasd si ferma, respectarea demnitatii umane si
toleranta zero fata de actele de torturd, tratamen-
tele inumane sau degradante;

— folosirea tehnicilor de comunicare efici-
ente, adaptate interlocutorilor si situatiei, iar in
caz de necesitate aplicarea tehnicilor specifice de
negociere si aplanare a conflictului in situatii de
Criza;

—acordarea primului ajutor persoanelor
aflate in dificultate in functie de tipul accidentului;

— dezvoltarea pregatirii fizice in stricta core-
lare curezultatele probelor de evaluare individuale;

— aplicarea tehnicilor si procedeelor efici-
ente de folosire si aplicare a fortei fizice, mijloace-
lor speciale si armelor de foc;

- realizarea activitatilor de prevenire a fap-
telorilegale sireactionareala apelurile cetatenilor;

— asigurarea fluentei circulatiei rutiere;

adjustment of the mentioned regulations, the civ-
il servants with special status obtained the right
to perform the didactic work during the program
hours, without being released from the exercise of
the basic obligations and, respectively, being paid
accordingly by the educational institution.

During the process of trainers’ instruction,
indicated above, the project of the Program “Ini-
tial Training of Law and Public Security Warrant
Officers” was developed, corresponding to the
professional competencies to be held by warrant
officers of public security and order. Subsequent-
ly, a Curriculum according to the new training
activities was established, as well as the training
curricula elaborated for each discipline that en-
sure the development in each student of those
communication, tactical and legal skills that each
police officer will have to possess in order to effec-
tively solve the service situations they face every
day, in the spirit of democratic values and the rule
of law, as well as in the interest of the citizens.

The program aims to develop in each nov-
ice warrant officer the following knowledge, skills
and abilities:

— promoting moral values, professional
culture, respect and mutual help;

- kindness in society and polite and firm
attitude, respect for human dignity and zero tol-
erance for acts of torture, inhuman or degrading
treatment;

— the use of effective communication tech-
niques, adapted to the speakers and the situation,
and in case of need the application of specific
techniques for negotiating and settling the con-
flict in crisis situations;

— providing first aid to people in difficulty
depending on the type of accident;

— development of physical training in strict
correlation with the results of individual evalua-
tion tests;

— application of effective techniques and
procedures for the use and application of physical
force, special means and firearms;

— carrying out activities to prevent illegal
acts and responding to citizens’ calls;

— ensuring the fluidity of road traffic;

- realization of the public order security



—realizarea dispozitivelor de asigurare a
ordinii publice pe timpul desfisuririi evenimen-
telor de amploare si in caz de necesitate aplicarea
masurilor intru stoparea actiunilor ilegale;
faptelor  de
rd contraventionald si

natu-
potri-
vit competentelor, a actelor de constatare a
contraventiilor si aplicarea sanctiunilor cores-
punzdtoare;

— constatarea
intocmirea,

— identificarea faptelor de natura penali si
intreprinderea primelor masuri la fata locului in
caz de constatare a acestora.

Astfel, cunostintele si deprinderile pe care
le obtine subofiterul debutant in cadrul cursului
de formare initiald reprezinta profilul profesional
al acestuia in calitate de om allegii, iar astdzi acesti
angajati sunt mult mai bine pregititi pentru a face
fatd provocirilor, cét §i pentru a realiza cu succes
acele cunostinte, abilitati §i aptitudini descrise
mai sus.

Cu referire la logistica instruirii, astizi pro-
cesul de instruire se defisoara in cadrul unei in-
frastructuri partial renovate, sunt folosite tehnici
si mijloace moderne de instruire, care corespund
standardelor europene de instruire.

Astfel, dacid la compartimentul elaborare si
implementare a programelor moderne de forma-
re initiala §i continud au fost atinse rezultate tan-
gibile, atunci pe segmentul dezvoltarii infrastruc-
turii urmeaza a fi realizate in continuare actiuni de
operationalizare a Centrului integrat de pregitire
pentru aplicarea legii, prin alocarea de resurse fi-
nanciare pentru definitivarea reparatiei capitale a
edificiilor, instalarea comunicatiilor, amenajarea
teritoriului, cit si dotarea cu echipamente, mij-
loace si bunuri pentru operationalizarea comple-
ta intru asigurarea unui proces eficient de formare
initiala si continua.

Desigur, s-a reusit dotarea partiala cu echi-
pament special care este identic cu cel utilizat in
activitatea profesionald, fiind asigurate deprinde-
rile practice necesare in vederea utilizarii acestuia.

Totodatd, intru desfisurarea calitativd a
instruirilor in domeniul interventiei profesionale,
asigurarii si restabilirii ordinii publice, se exami-
neazi posibilitatea constructiei unui pavilion tac-
tic de instruire, care va cuprinde simulator tactic,
tir electronic §i spatiu care sa poatd fi amenajat
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devices during the unfolding of the large-scale
events and application of measures in order to
stop the illegal actions in case of necessity;

- finding the facts of a contravention na-
ture and drawing up, according to the compe-
tences, the acts of ascertaining the contraventions
and applying the corresponding sanctions;

— identification of criminal facts and taking
the first measures in case of finding them on the
spot.

Thus, the knowledge and skills that the
novice warrant officer obtains within the initial
training course represent his professional profile
as a man of the law, and today these employees
are much better prepared to face the challenges as
well as to achieve with success those knowledge,
skills and abilities described above.

With regard to training logistics, today
the training process takes place within a partially
renovated infrastructure, modern training tech-
niques and means are used, which correspond to
European training standards.

Thus, if in the area of development and
implementation of modern initial and continu-
ing training programs tangible results have been
achieved, then in the segment of infrastructure
development, further actions will be taken to
operationalize the Integrated Law Enforcement
Training Center, by financial resources allotment
to complete the capital repair of buildings, com-
munications setup, territory planning, as well as
endowment with equipment, means and goods
for full operationalization in order to ensure an ef-
ficient process of initial and continuous training.

Of course, it was possible to partially endow
with special equipment that is identical to that used
in the professional activity, being provided the nec-
essary practical skills in order to use it.

At the same time, in order to carry out
qualitative training in the field of professional
intervention, ensuring and restoring public or-
der, the possibility of building a tactical training
pavilion is examined, which will include tactical
simulator, electronic shooting and space that can
be arranged modularly.

In the same vein, for the development of
training in the field of defensive driving of means
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modular.

In aceeasi ordine de idei, pentru
desfasurarea instruirilor in domeniul conducerii
defensive a mijloacelor de transport de serviciu,
urmeaza a fi construit un poligon auto, unde si fie
amenajate spatii destinate pentru instruirea con-
ducitorilor auto, inclusiv sub aspectul conducerii
mijloacelor de transport de serviciu.

Un rol important in organizarea unui pro-
ces de instruire continua eficient il joaca identifi-
carea corecti a necesarului de instruire. In acest
sens, in cadrul MAI procesul de identificare a ne-
cesarului de instruire este reglementat de Ordinul
nr. 135 din 16.04.2013 cu privire la aprobarea Re-
gulamentului privind identificarea necesarului de
instruire.

In acest sens, determinarea corecti si
la timp a necesarului de instruire profesionala
asigura:

— identificarea personalului/subdiviziuni-
lor/structurilor care necesita interventii forma-
tive si efectuarea prioritard ce se impune pentru
asigurarea acestora;

— furnizarea oportuna a programelor de
formare profesionali;

— evitarea investitiilor nejustificate de re-
surse in activititi de formare a personalului care
nu se bazeazi pe nevoi reale si pe solicitari expre-
se ale beneficiarilor.

Necesarul de instruire se identifici la urma-
toarele niveluri: individual; pe categorii de pos-
turi; pe subdiviziuni (de orice nivel); institutional.

Pentru culegerea informatiei privind nece-
sarul de instruire, sunt utilizate de reguld, chestio-
narul si interviul. Totodat3, identificarea necesa-
rului de instruire poate fi colectat din urmatoarele
surse:

- fisa de evaluare anuald a performantelor
profesionale (manifestarea criteriilor de evaluare,
nivelul de indeplinire a sarcinilor principale, re-
zultatele evaludrii anuale a cunostintelor la com-
partimentele pregitirii profesionale, propunerile
de dezvoltare profesionald, calificativul de evalu-
are acordat, sanctiuni disciplinare);

—fisa postului (sarcinile, indatoririle
si responsabilitatile postului, standardele de
performanta asociate postului);

- standardele  ocupationale/profesiona-

of service transport, a car polygon will be built,
where spaces will be arranged for driver training,
including in terms of means of service transport.

An important role in organizing an effec-
tive continuous training process is played by the
correct identification of the necessary training. In
this sense, within the MIA the process of identify-
ing the necessary training is regulated by Order
no. 135 of 16.04.2013 regarding the approval of
the Regulation on the identification of the neces-
sary training.

In this sense, the correct and timely deter-
mination of the necessary professional training
ensures:

identification of staff / subdivisions / struc-
tures that require training interventions and the
priority performance required to ensure them;

timely provision of professional training
programs;

avoiding unjustified investment of resourc-
es in staff training activities that are not based on
real needs and express requests of beneficiaries.

The need for training is identified accord-
ing to the following levels: individual; by job
categories; by subdivisions (at any level); institu-
tional.

The questionnaire and the interview are
usually used to gather information on training
needs. At the same time, the identification of the
necessary training can be collected from the fol-
lowing sources:

—annual professional performance evalu-
ation sheet (manifestation of evaluation criteria,
the level of fulfillment of the main tasks, results of
the annual assessment of knowledge in the pro-
fessional training compartments, professional de-
velopment proposals, awarded evaluation grade,
disciplinary sanctions);

- position description (tasks, duties and
responsibilities of the position, performance stan-
dards associated with the position);

—occupation / professional standards
(data on the elements defining the occupation /
activity / function, units of competence, criteria
for competence achieving, necessary skills, atti-
tudes and behavior);

- reporting on the activity of the subdivi-



le (datele referitoare la elementele de definire a
ocupatiei/activitatii/functiei, unitatile de compe-
tentd, criteriile de realizare a competentei, deprin-
deri, atitudini si comportament necesare);

— darea de seamai privind activitatea subdi-
viziunii (analiza nivelului de dezvoltare profesio-
nald continud a personalului, analiza si evaluarea
realizarii de catre subdiviziune a obiectivelor stra-
tegice si planului de actiuni);

—analiza stdrii si practicii disciplinare a
personalului (aplicarea sanctiunilor disciplinare
in raport cu nivelul de pregitire, starea moralului
personalului);

— analiza stirii infractionale (genul de con-
traventii/crime care au predominat sau au ten-
dinte de crestere);

— rezultatele controalelor/inspectiilor (ne-
ajunsurile privind structura si continutul progra-
melor de formare profesionala initiala si continus,
nivelul de pregitire a personalului);

- regulamentul de organizare si functio-
nare al subdiviziunii (misiunile si atributiile ge-
nerale previzute, introducerea functiilor in cazul
restructuririi/reformairii subdiviziunii);

- rezultatele evaludrii activitatilor de in-
struire formale, organizate in institutiile de inva-
timant ale MAI (evaluarea prin testiri, chestiona-
re a programelor de formare inainte de a realiza
activitatile de instruire, pe parcursul si la sfarsitul
activitatilor respective);

— atitudinea comunitatii fata de activitatea
subdiviziunii (analiza specificului reclamatiilor
cetatenilor, autoritatilor publice, din mass-media
referitoare la activitatea subdiviziunii i la perso-
nalul acesteia).

Analiza si interpretarea datelor colectate
releva necesarul de pregatire profesionald in baza
caruia se organizeaza programe pentru formarea
profesionala continud a personalului, la locul de
serviciu i in cadrul institutiilor de invitimant ale
MAL

Cu toate ca s-au realizat multe activitati
dedicate schimbarii sistemului de instruire al
politistilor, astazi problemele identificate se refe-
rd la o0 anumita reticenta a subdiviziunilor MA],
insd majoritatea conducitorilor au constientizat
necesitatea si importanta procesului de instruire
si pregitire profesionali al angajatilor.
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sion (analysis of the level of continuous profes-
sional development of the staff, analysis and eval-
uation of the achievement by the subdivision of
the strategic objectives and the action plan);

—analysis of the disciplinary status and
practice of the staff (application of disciplinary
sanctions in relation to the level of training, moral
state of the staff);

—analysis of the criminal situation (the
type of misdemeanors / crimes that have pre-
dominated or are growing);

—results of controls / inspections (short-
comings in the structure and content of initial
and continuing vocational training programs,
staff training level);

— organization and functioning regulation
of the subdivision (provided missions and general
attributions, introduction of functions in case of
restructuring / reformation of the subdivision);

— results of the evaluation of the formal
training activities, organized within the educa-
tional institutions of the MIA (evaluation by
tests, questionnaires of the training programs
before carrying out the training activities, during
and at the end of the respective activities);

- community attitude towards subdivi-
sion activity (analysis of the specifics of citizens’
complaints, public authorities’ analysis, as well as
from the media regarding the activity of the sub-
division and its staff).

The analysis and interpretation of the col-
lected data reveals the need for professional train-
ing based on which programs are organized for
the continuous professional training of the staff,
at the place of service and within the educational
institutions of the MIA.

Although many activities have been car-
ried out dedicated to changing the police training
system, today the identified problems refer to a
certain reluctance of the MIA subdivisions, but
most leaders were aware of the need and impor-
tance of the training and professional training of
employees.

Conducting a poorly planned process,
non-correlation of the beneficiaries’ needs with
the possibilities of educational institutions, weak
training of persons designated as trainers, lack of
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Desfasurarea unui proces cu o slaba pla-
nificare, necorelarea necesitatilor beneficiarilor
cu posibilititile institutiilor de invatimant, pre-
gitirea slabd a persoanelor desemnate in cali-
tate de formatori, dezinteresul angajatilor de a
perfectiona cunostintele si pregitirea profesio-
nala din lipsa aprecierii obiective i pe principii-
le meritocratiei a persoanelor ce au o pregitire
profesionala buna, infrastructura si conditiile de
desfisurare a instruirii invechite, calitatea slaba
a materialului livrat, toate luate impreund au dus
in anii trecuti la o reputatie negativa a procesului
de instruire si a institutiei de invitimant. Astizi,
multe lucruri s-au schimbat, iar beneficiarii au se-
sizat acele schimbari, astfel incit bunul nume i
reputatia cuvenita au fost recastigate.

Pe de altd parte, asteptarile sunt mari, atat
din partea cetatenilor care isi doresc o Politie
schimbata prin prisma profesionalizarii acesteia,
cat si din partea subdiviziunilor MAI, care isi
doresc angajati bine instruiti si pregatiti de a face
fata acelor sarcini §i responsabilititi zilnice.

In ceea ce tine de perspectivele si prioritatile
pentru perioada imediat urmatoare, consideram
ca pentru imbunitatirea prestatiei formatorilor in
procesul de instruire, avind in vedere necesitatea
adaptarii procesului de formare initiald si continui
atat cu prezenta fizicd, cét si la distantd, urmeaza
a fi dezvoltate proiecte pentru organizarea de
noi instruiri in domeniul formirii formatorilor
din rdndul angajatilor subdiviziunilor MAI, care
doresc si se implice in procesul de formare initiala
si continua.

Un aspect important, in continuare, rima-
ne dezvoltarea colaborarii in domeniul forma-
rii profesionale cu institutiile de invitimant din
tard, cat si cu cele de peste hotarele Republicii
Moldova, in special institutiile de formare pentru
aplicarea legii, precum si organizatiile non-guver-
namentale care vin si contribuie la imbunititirea
sistemului de instruire politienesc.

La fel, intru eficientizarea si asigurarea unei
continuitati a activititilor de formare continui or-
ganizate in cadrul subdiviziunilor MAI, se propu-
ne atragerea institutiilor de inviatamant in proce-
sul de identificare a activititilor de instruire, cét si
implicarea nemijlocita in procesul de desfasurare
a acestora. Dat fiind faptul ci in prezent in cadrul

interest of employees to improve their knowledge
and professional training due to the lack of objec-
tive appreciation and on the principles of meri-
tocracy of people with good professional train-
ing, infrastructure and conditions for conducting
outdated training, poor quality of the delivered
material, all taken together have led during recent
years to a negative reputation of the training pro-
cess and the educational institution. Today, many
things have changed, and the beneficiaries have
noticed those changes, so that the good name and
the proper reputation have been regained.

On the other hand, the expectations are
high, both from the citizens who want a changed
Police in terms of its professionalism, and from
the MIA subdivisions, who want well-trained
and prepared employees to cope with those daily
tasks and responsibilities.

In terms of prospects and priorities for the
next period, we consider that in order to improve
the performance of trainers in the training pro-
cess, as well as taking into account the need to
adapt the initial and continuous training process
both with physical presence and at a distance,
projects are to be developed for the organization
of new educational courses in the field of training
of trainers among the employees of the MIA sub-
divisions, who want to get involved in the initial
and continuous training process.

An important aspect, further, remains the
development of collaboration in the field of vo-
cational training with educational institutions
in the country, as well as with those outside the
Republic of Moldova, especially law enforcement
training institutions, as well as non-governmental
organizations that come to contribute to the im-
provement of the police training system.

Likewise, in order to streamline and en-
sure a continuity of the constant training activi-
ties organized within the MIA subdivisions, it is
proposed to attract the educational institutions in
the process of identifying the training activities,
as well as the direct involvement in the process
of their development. Given the fact that training
partners are currently organized within the MIA
authorities, in which trainers in various fields are
trained, it is proposed that these trainings be or-



autorititilor MAI sunt organizate instruiri de
catre partenerii de dezvoltare, in cadrul cérora
sunt instruiti formatori in diferite domenii, se
propune ca aceste instruiri s fie organizate in
coordonare si sub egida institutiei de invatimant
a MAI, pentru a fi asigurata implicarea pe viitor
a formatorilor in cadrul cursurilor de formare
profesionala initiala si continua.

Crearea sistemului electronic de formare
profesionala continui a angajatilor subdiviziuni-
lor MAI, unde si fie plasatd informatia cu privire
la cursurile de formare continui care se propun
spre realizare in anul de invitimaént si fiecare an-
gajat care considerd cd necesitd instruire intr-un
anumit domeniu s aiba posibilitatea si se inscrie
la un curs sau mai multe, avind acordul conduci-
torului direct. Acest sistem electronic de organi-
zare a procesului de formare continud va permite
asigurarea unei evidente a cursurilor de formare
continua care au fost absolvite de citre fiecare
angajat, oferind, totodatd, posibilitatea acestora
sd-gi proiecteze in mod individual dezvoltarea
profesionali si evolutia in cariera.

Odati cu dotarea Politiei cu tehnica si mij-
loace speciale destinate activitatii profesionale sa
fie transmise cite o unitate din fiecare mijloc si
tehnica speciald institutiilor de invatimaént, intru
asigurarea instruirii in domeniul folosirii si aplica-
rii corecte a acestora.

In concluzie, putem mentiona ci schim-
barea sistemului de instruire al angajatilor Politi-
ei, lansatd citiva ani in urmi, este in plin proces
de realizare, urménd a fi asiguratd continuitate si
implementarea metodelor si tehnicilor moderne
in acest sens.

In aceste conditii, serviciile politienesti
de calitate pot fi prestate societatii doar de citre
angajati bine instruiti, care trebuie si cunoasca,
sd respecte si sd aplice corect in practici legislatia
Republicii Moldova, s stie si comunice eficient
si sd solutioneze situatiile de conflict, s3 posede
o pregitire fizica si tactica corespunzatoare, care,
indiferent de circumstante, si apere drepturile
si libertatile cetitenilor si sa fie gata oricand sa
intervina si si ofere ajutor persoanelor aflate in
situatii de risc.
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ganized in coordination and under the auspices
of the MIA educational institution, to ensure the
future involvement of trainers in initial and con-
tinuing vocational training courses.

The creation of the electronic system of
continuous professional training of the employ-
ees of the MIA subdivisions, where to place the
information regarding the continuous training
courses proposed to be carried out in the school
year, will offer each employee who considers that
he needs training in a certain field to enroll in one
or more courses, with the consent of the direct
leader. This electronic system for organizing the
continuous training process will allow ensuring
a record of the continuous training courses that
have been completed by each employee, while
offering them the opportunity to individually de-
sign their professional development and career
progression.

Along with the endowment of the Police
with special equipment and means intended for
professional activity, one unit of each means and
special technique should be sent to the educa-
tional institutions, in order to ensure the training
in the field of their correct use and application.

In conclusion, we can mention that the
change of the training system of the Police em-
ployees, launched a few years ago, is in full pro-
cess of realization, following to ensure continu-
ity and implementation of modern methods and
techniques in this regard.

Under these conditions, qualitative police
services can be provided to the society only by
well-trained employees, who must know, respect
and correctly apply in practice the legislation of
the Republic of Moldova, to know how to com-
municate effectively and to resolve conflict situ-
ations, to possess adequate physical and tactical
training, who, under any circumstances, will be
always ready to defend the rights and freedoms of
citizens and to intervene and provide assistance
to persons at risk.
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Articolul stiintific este dedicat studierii si analizei
teoriei aplicdrii in criminalisticd, la etapa intervievi-
rii/audierii a tehnicii Reid.

Tehnica Reid este o metodd recunoscutd pe scard
largd de intervievare in SUA a celor implicati intr-o
anchetd penald, pentru a-i exonera pe nevinovati si a
identifica vinovatul.

Cuvinte-cheie: audiere, intervievare, suspect, in-
terogare, tehnica Reid, poligraf, testare cu aplicarea

poligrafului.

The scientific article is dedicated to the study and
analysis of the theory of application in forensics, at
the stage of interviewing / interrogating, the Reid
technique.

The Reid technique is a widely recognized method
of interviewing those who are involved in a criminal
investigation in the United States to exonerate the in-
nocent and identify the culprit.

Keywords: hearing, interview, suspect, interroga-
tion, Reid technique, polygraph, polygraph test.

Introducere. Domeniul audierii persoane-
lor in contextul investigarii criminalitatii constituie
obiect de studiu al procedurii judiciare penale, al
tacticii si metodologiei criminalistice, precum si al
analizei interdisciplinare din sfera ordinii publice si
a sigurantei nationale. Practicile de intervievare si
interogare a suspectilor au fost studiate in diferite
tari. Pe baza rezultatelor acestor studii s-a putut
deduce faptul ca practicile de intervievare si de in-
terogare pot varia in functie de tara sau chiar regiu-
neain care suntimplementate, din cauza diferitelor
modalitati de abordare a suspectilor.

Activitatea de cunoastere, desfisurata de ca-
tre ofiterul de urmarire penald, consta in realizarea
unor operatii mai simple sau mai complicate de gan-
dire, in elaborarea strategiei de solutionare a proble-
melor, in abordarea creatoare a situatiilor care cer o
atare activitate de cunoastere. Sarcinile mai simple
sunt realizate conform unui algoritm, prin respecta-
rea unor reguli cunoscute de cercetare [1].

Efectuind cercetarea cauzei concrete, ofite-
rul de urmirire penala trebuie si se straduie intr-un

Introduction. The field of hearing persons
in the context of crime investigation is the object
of study of the criminal judicial procedure, of
the forensic tactics and methodology, as well as
of the interdisciplinary analysis in the sphere of
public order and national security. The practices
of interviewing and interrogating suspects have
been studied in different countries. Based on the
results of these studies, it could be deduced that
interview and interrogation practices may vary
depending on the country or even the region in
which they are implemented, due to the different
ways of approaching suspects.

The knowledge activity, carried out by the
criminal investigation officer, consists in carrying
out simple or more complicated thinking opera-
tions, in elaborating the problem-solving strat-
egy, in the creative approach of the situations that
require such a knowledge activity. The simplest
tasks are performed according to an algorithm, by
following known research rules [1].

Carrying out the investigation of the con-
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anumit mod sa sistematizeze propria activitate, si
0 aduci dupi continut §i formai la nivelul cerintelor
procesuale si tactice, atribuindu-i o nuanti ratio-
nali si directie metodica. In acest scop el utilizeaza
cunostintele teoretice acumulate si propria experi-
entd profesionald de cercetare a anumitor catego-
rii sau grupuri de infractiuni, iar in unele situatii se
poate folosi si de experienta colegilor.

Cunostintele ofiterului de urmirire pena-
1a (profesionale, psihologice, pedagogice etc.), in
procesul cercetarii, trebuie nu numai si genereze
si sd orienteze propriile sale actiuni, dar si sa ar-
monizeze permanent cu activitatea intelectuala a
tuturor participantilor la proces si a persoanelor
implicate in el. Acesta este obligat si gindeascd nu
numai pentru sine, dar si pentru altii, sa inteleagd
evolutia proceselor psihice, sd prognozeze deciziile
si faptele participantilor la proces, se le orienteze i,
in functie de toate acestea, si-si corecteze propriul
comportament. In aceasti interactiune se intersec-
teazd reprezentantii diferitelor interese, care, nici
pe departe, nu intotdeauna corespund, iar uneori
chiar sunt opuse: ofiterul de urmarire penala si
persoana banuita, invinuitd, persoana care audiaza
si persoana audiati etc. Tocmai incongruenta, ca-
racterul contradictoriu si confruntarea intereselor
umane in procesul cercetirilor conditioneaza ne-
cesitatea unei anumite tactici de urmdrire penala
care, sub aspect psihologic, constituie o lupti a psi-
hologiilor: intelectul, vointa, caracterul, principiile
morale ale ofiterului de urmarire penali si cele ale
participantilor la proces [2].

Scopul studiului. Literatura de specialita-
te oferd putine studii care si compare intre mai
multe tari utilizarea tacticilor, tehnicilor si pro-
cedurilor folosite pentru obtinerea de marturisiri
din partea suspectilor.

Autorii isi propun sa faci o analiza si cer-
cetare a modelului utilizat la scala largi in intero-
gatoriile derulate in Statele Unite ale Americii, ce
foloseste strategii confruntationale si de manipu-
lare psihologica pentru a obtine marturisiri, teh-
nica Reid fiind cea mai cunoscuta in acest sens.

Metode si materiale aplicate. In procesul
studiului au fost aplicate metodele: analiza, sinteza,
comparatia si constientizarea logici. Materialele
utilizate le constituie publicatiile savantilor din do-
meniu, precum si legislatia corespunzitoare.

crete case, the criminal investigation officer must
strive in a certain way to systematize his own activ-
ity, to bring it according to its content and form at
the level of procedural and tactical requirements,
attributing to it a rational nuance and methodical
direction. For this purpose he uses the accumu-
lated theoretical knowledge and his own profes-
sional experience to investigate certain categories
or groups of crimes, and in some situations he can
also use the experience of colleagues.

The knowledge of the criminal investiga-
tion officer (professional, psychological, peda-
gogical, etc.), in the investigating process, must
not only generate and guide his own actions, but
also permanently harmonize with the intellectual
activity of all participants in the process and the
people involved in it. He is obliged to think not
only for himself, but also for others, to understand
the evolution of psychic processes, to predict the
decisions and deeds of the participants in the pro-
cess, to orient them and, depending on all this, to
correct his own behavior. In this interaction, the
representatives of the different interests inter-
sect, which, by far, do not always correspond, and
sometimes they are even opposites: the criminal
investigation officer and the suspected, accused
person, the person who is investigating and the
person who is investigated, etc. It is the incongru-
ity, the contradictory character and the confron-
tation of human interests in the investigating pro-
cess that condition the need for a certain criminal
prosecution tactic which, from a psychological
point of view, is a struggle of psychologies: intel-
lect, will, character, moral principles of the pros-
ecuting officer and those of participants [2].

Purpose of the study. The literature offers
few studies comparing between several countries
the use of tactics, techniques and procedures used
to obtain confessions from suspects.

The authors aim is to make an analyze and
research about the model widely used in interro-
gations in the United States, which uses confron-
tational strategies and psychological manipula-
tion to obtain confessions, the Reid technique
being the best known in this regard.

Methods and materials applied. In the
study process were applied the methods: analysis,
synthesis, comparison and logical awareness. The
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Rezultate obtinute si discutii. Abordarea
colectdrii de informatii se bazeazd pe principii
stiintifice, stabilind un raport intre intervievator
si suspect cu scopul obtinerii de informatii.

Interogatoriile de la politie nu au fost intot-
deauna atit de complexe. P4ni la inceputul anilor
1900 in Statele Unite, abuzul fizic era o metoda
acceptabild de a obtine o marturisire. Declaratiile
obtinute prin tehnici de ,gradul trei” -- privarea
de hranai si apd, lumini puternice, disconfort fizic
siizolare indelungati, bitaie cu bastoanele de ca-
uciuc si alte instrumente care nu lasa urme -- erau
de obicei admisibile atat timp cat suspectul a sem-
nat o denuntare prin care declara ci marturisirea
este voluntara.

Consideram c4, si in activitatea organe-
lor de urmirire penala din Republica Moldova,
tehnicile abuzive ar putea conduce la obtinerea
unor declaratii ficute prin incilcarea libertatii de
exprimare sau a unor informatii viciate care pot
denatura realitatea.

In acest context, intentionam si tragem un
semnal de alarma cu privire la posibile cazuri ce
pot apirea in sistemul nostru judiciar §i asupra re-
percusiunilor care se indreaptd impotriva fiecirui
individ in parte, precum si asupra statului §i a Mi-
nisterului Afacerilor Interne, fiind aduse prejudi-
cii de imagine, care cu greu pot fi inlaturate.

De la inceputul secolului trecut, in SUA
s-a exercitat o presiune asupra tacticii obtinerii
de informatie de citre politie. In 1937 lucruri-
le au inceput sa se schimbe cu adevarat, in cazul
Brown v. Mississippi, Curtea Suprema de Justitie
a SUA arenuntat la o mérturisire ,voluntara” care
a fost obtinuta dupa ce ofiterii de politie au biciu-
it in mod repetat suspectul in vederea obtinerii
recunoagterii sivarsirii faptei ilegale [3].

O alta lovitura impotriva torturii in cadrul
desfisurarii unei audieri, este decizia Curtii Su-
preme de Justitie a SUA, din anul 1966, Miranda
v. Arizona [4], cu privire la declaratiile lui Ernesto
Miranda despre torturd, presiuni si viol pe timpul
interogarii.

In ciutarea unor noi procedee aplicabile la au-
dierea/interogarea persoanelor, ce ar trebui si sub-
stituie metodele abuzive de obtinere a informatiilor,
politia a decis s aplice tehnici psihologice, psiho-fi-
ziologice si de analizd comportamentala.

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

materials used are the publications of scholars in
the field, as well as the corresponding legislation.

Results obtained and discussions. The
information collection approach is based on sci-
entific principles, establishing a relationship be-
tween the interviewer and the suspect in order
to obtain information. Police interrogations have
not always been so complex. Until the early 1900s
in the United States, physical abuse was an ac-
ceptable method of obtaining a confession. State-
ments obtained through «third degree>» tech-
niques - deprivation of food and water, strong
lights, physical discomfort and prolonged isola-
tion, beating with rubber sticks and other tools
that leave no trace - were usually admissible as
long as the suspect signed a denunciation stating
that the confession is voluntary.

We believe that, even in the activity of
criminal prosecution bodies in the Republic of
Moldova, abusive techniques could lead to ob-
taining statements made by violating freedom of
expression or flawed information that may distort
the reality.

In this context, we intend to draw atten-
tion on possible cases that may occur in our ju-
diciary and on the repercussions that are directed
against each individual, as well as on the state and
the Ministry of Internal Affairs, being damaged,
which can hardly be removed.

Since the beginning of the last century,
there has been pressure in the US on the tac-
tics of obtaining information by the police. In
1937 things really started to change, in the case
of Brown v. Mississippi, the US Supreme Court
gave up a «voluntary» confession that was ob-
tained after police officers repeatedly whipped
the suspect in order to obtain recognition of the
commission of the illegal act [3].

Another blow against torture during an
interrogation, is the decision of the US Supreme
Court in 1966, Miranda v. Arizona, regarding Er-
nesto Miranda’s statements about torture, pres-
sure and rape during interrogation [4]

In search of new procedures applicable
to the hearing / interrogation of persons, which
should replace the abusive methods of obtaining
information, the police decided to apply psycho-
logical, psycho-physiological and behavioral anal-
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O metodad eficienti pentru obtinerea
informatiilor aplicatd de politia americana, era
testarea cu aplicarea poligrafului, dar din cauza
faptului ca specialisti poligrafologi erau putini si
tehnica poligraf era costisitoare, ele nu puteau fi
aplicate ori de céte ori era necesar.

Dar unii specialisti poligrafologi, inclusiv
un examinator poligraf pe nume John Reid, a in-
ceput sd observe cd subiectii testarilor cu aplicarea
poligrafului, prezinti anumite semne fizice exteri-
oare, consistente si interpretabile, care coincid cu
rezultatul obtinut prin intermediul poligrafului.

Format ca poligrafolog in anii 1940, John
Reid a studiat sub tutela lui Fred Inbau, un renu-
mit anchetator si director al Laboratorul de De-
tectare Stiintifici a Criminalitatii a politiei din
Chicago [5]. In 1947, John Reid isi infiintase deja
propria agentie de poligraf, dezvoltind tehnica
initiald Reid §i o punea in practici. Reid a con-
tinuat sa dezvolte un sistem de interogare bazat
pe tipuri specifice de intrebari si raspunsuri, care
descopera punctele slabe ale persoanei investiga-
te. ,Noua pasi” de manipulare psihologica a lui
Reid este unul dintre cel mai popular sistem de
interogare din Statele Unite ale Americii astazi.

John Reid sustine ci tehnica sa trebuie sa
fie aplicatd doar atunci cind existd suspiciuni re-
zonabile ci interogatul este persoana care a comis
fapta ilicita de care este suspectat.

In acest sens, tehnica Reid este divizati in
trei compartimente distincte:

» Analiza faptei;

» Analiza comportamental3;

» Interogarea, desfisurati pe baza unei
scheme bine determinate, care consta dintr-un
proces alcituit din 9 etape.

Inainte de a incepe interogarea dupa
tehnica lui John Reid, este necesar de stabilit
apartenenta suspectului la comiterea infractiunii.
In acest sens, intervievatorul dezvolti o relatie
amicald cu suspectul, asigurdnd un contact psi-
hologic pozitiv, folosind o conversatie obisnuita
pentru a crea o atmosferd neamenintitoare.

Detectivul poate pretinde ci impartaseste
unele dintre interesele sau convingerile suspec-
tului. Daci suspectul incepe sd vorbeasci cu inte-
rogatorul despre lucruri inofensive cu sinceritate,
devine mai greu sa mintd mai tirziu, cind discutia

ysis techniques.

An effective method of obtaining informa-
tion applied by the American police was testing
with the application of the polygraph, but due
to the fact that polygraph specialists were few
and the polygraph technique was expensive, they
could not be applied whenever necessary. But
some polygraph specialists, including a polygraph
examiner named John Reid, began to notice that
the subjects of the tests with the application of the
polygraph, show certain external physical signs,
consistent and interpretable, which coincide with
the result obtained through the polygraph.

Trained as a polygraphistin the 1940s, John
Reid studied under the tutelage of Fred Inbau, a
famous investigator and director of the Chicago
Police Crime Detection Laboratory. In 1947,
John Reid had already set up his own polygraph
agency, developing Reid’s original technique and
putting it into practice. Reid continued to de-
velop an interrogation system based on specific
types of questions and answers, which reveals the
weaknesses of the person under investigation. Re-
id’s «nine steps>» of psychological manipulation
is one of the most popular interrogation systems
in the United States today [S].

John Reid argues that his technique should
only be applied when there are reasonable suspi-
cions that the interrogated person is the person
who committed the suspected wrongdoing.

In this sense, the Reid technique is divided
into three distinct compartments:

« fact Analysis;

« behavioral analysis;

« the interrogation, carried out on the basis
of a well-determined scheme, which consisted of
a process consisting of 9 stages.

Before beginning the interrogation accord-
ing to John Reid’s technique, it is necessary to
establish the suspect’s affiliation in committing
the crime. In this way, the interviewer develops
a friendly relationship with the suspect, ensuring
a positive psychological contact, using a regular
conversation to create a non-threatening atmo-
sphere.

The detective may claim to share some of
the suspect’s interests or beliefs. If the suspect
starts talking to the interrogator about harmless
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se indreapti spre detaliile comiterii infractiunii.

In timpul acestei conversatii, detectivul
analizeazi reactiile suspectului - atat verbale, cit
si non-verbale, pentru a stabili o reactie de baza
inainte de a incepe interogarea reala. Detectivul
va folosi aceastd linie de baza mai tarziu ca reper
si punct de comparatie.

O metoda de a crea o linie comportamentala
de bazi este de a pune intrebari care determina sus-
pectul sa puna in lucru diferite parti ale creierului
sau. Scopul este sd implicim activitatea cerebrala
legatd de procese simple de amintire cét §i procese
de gindire creativa. Detectivul va urmairi cu atentie
miscarea ochilor si gesticulatia. Se considera ca
miscarea ochilor poate fi interpretata ca un indica-
tor al rispunsurilor adevirate si false [6].

Considerim ci, este discutabild acesta
afirmatie, existind la moment studii care infirma
aceasta opinie [7].

Manipularea psihologici incepe inainte ca
interogatoriul propriu-zis si inceapa. Camera de
interogatoriu este conceputa pentru a maximiza
disconfortul si sentimentul de disperare al sus-
pectului din momentul in care paseste induntru.

Se recomandi o cameri mic3, izolati fonic,
cu doar trei scaune (doui pentru detectivi, unul
pentru suspect) si un birou, fird nimic pe pereti.
Acest lucru creeazi un sentiment de expunere,
lipsd de protectie si izolare, sporind senzatia sus-
pectului a unei lipse de speranta asa incat dorinta
lui de baza sa fie: ,scoate-ma de aici” pe tot par-
cursul interogatoriului.

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

things with sincerity, it becomes harder to lie lat-
er, when the discussion goes to the details of the
crime.

During this conversation, the detective
analyzes the suspect’s reactions - both verbal and
non-verbal, to establish a basic reaction before
starting the real interrogation. The detective will
use this baseline later as a benchmark and point
of comparison.

One way to create a basic behavioral line is
to ask questions that cause the suspect to engage
different parts of his brain. The goal is to involve
brain activity related to simple memory processes
as well as creative thinking processes. The detective
will closely monitor eye movement and gestures.
It is considered that eye movement can be inter-
preted as an indicator of true and false answers [6].

We consider that this statement is debat-
able, as there are currently studies that invalidate
this opinion [7].

Psychological manipulation begins before
the interrogation itself begins. The interrogation
room is designed to maximize the discomfort and
despair of the suspect from the moment he steps
inside.

It is reccommended a small, soundproofed
room with only three chairs (two for detectives,
one for a suspect) and an office with nothing on the
walls. This creates a sense of exposure, lack of pro-
tection and isolation, increasing the suspect’s sense
of hopelessness so that his basic desire is: «get me
out of here>» throughout the interrogation.
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Suspectul ar trebui si fie agezat pe un scaun
neconfortabil, sporindu-i disconfortul i creand
un sentiment de dependentd. Unul din pereti ar
trebui amenajat cu o oglinda cu sens unic, ce ar
contribui la cresterea anxietatii suspectului, pre-
cum si ar face posibil instalarea unei camere video
pentru fixarea procesului, §i ar permite altor de-
tectivi sa urmdreascd audierea.

The suspect should be seated in an uncom-
fortable chair, increasing his discomfort and cre-
ating a feeling of dependence. One of the walls
should be fitted with a one-way mirror, which
would help increase the suspect’s anxiety, as well
as make it possible to install a video camera to fix
the process, and allow other detectives to follow
the interrogation.

Propunem instalarea unei camere de ter-
moviziune, folosind razele in infrarosu pentru
examinarea reactiilor termice la nivel facial [8].

Daca interogatorii considerd ci persoana
intervievata este un posibil suspect, atunci ei con-
tinua cu cei noua pasi enumerati mai jos.

= Confruntarea pozitivd.

Detectivul prezinta faptele cauzei si aduce la
cunostinta suspectului probele impotriva sa. Aceste
dovezi ar putea fi reale sau ar putea fi inventate. De-
tectivul afirma de obicei intr-un mod sigur ca suspec-
tul este implicat in comiterea infractiunii. Nivelul de
stres al suspectului incepe si creasci, iar detectivul se
poate misca prin camera si ocupand spatiul personal
al suspectului pentru a creste disconfortul acestuia.

Daca suspectul incepe si se frimante, sa-si
linga buzele si sau si se ajusteze (trecindu-si mana
prin par sau ajustand gulerul cimasii, de exemplu),
detectivul ia acestea ca pe niste indicatori de posi-
bild ingelaciune si stie ci este pe drumul cel bun.

® Dezvoltarea temei.

Investigatorul prezintd o justificare morala
pentru actiunile infractionale, cum ar fi blamarea
morald sau se dd vina pe circumstante externe.
Investigatorul prezintd tema intr-un monolog si

We propose the installation of a thermal
imaging camera, using infrared rays to examine
thermal reactions on the face [8].

If the interrogators consider that the inter-
rogating person is a possible suspect, then they
continue with the nine steps listed below.

« Positive confrontation.

The detective presents the facts of the case
and informs the suspect of the evidence against
him. This evidence could be real or invented. The
detective usually states with certainty that the
suspect is involved in the crime. The suspect’s
stress level begins to increase, and the detective
can move around the room and occupy the sus-
pect’s personal space to increase his discomfort.

If the suspect begins to fidget, lick his lips
and / or adjust ( running his hand through his hair
or adjusting his shirt collar, for example), the de-
tective takes them as indicators of possible decep-
tion and knows that he is on the right track.

o Theme development.

The investigator provides a moral justifica-
tion for criminal actions, such as moral reprimand
or blame for external circumstances. The investi-
gator presents the topic in a monologue and in a
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intr-o maniera simpatica.

Considerim ci, este o formd de minimi-
zare a vinovatiei - o chestie pe care o folosesc in
general cei ,certati cu legea” fiindca ii ajuta sa tra-
iasca cu ei insisi. In psihologie apare sub forma de
mecanism de apirare (rationalizare). Spre exem-
plu, poti si arunci responsabilitatea pe altcineva
sau pe un set de circumstante neprielnice.

Regisim aceasta tehnicd in literatura de
specialitate nationala cu privire la procedeele tac-
tice aplicate la audierea persoanei, la sectiunea
procedee de stimulare a recunoasterii.

O primd metoda poate fi ,minimalizarea”
de citre ofiterul de urmirire penald, in timpul
discutiilor cu fiptuitorul, a gravititii faptelor
savarsite. Pot fi folosite expresiile ,nu-i sfarsitul lu-
mii”, ,orice problema are intotdeauna si solutii de
reparare”, ,, au mai fost si altii in aceeasi situatie”,
yunii sunt intr-o situatie mult mai grea decat cea
pe care o ai tu”, ,noi te intelegem, nu esti primul
caz de genul acesta pe care il vedem”. De aseme-
nea, recunoasterea poate fi stimulata si prin pro-
iectarea vinei spre altceva, in sensul ci faptuitoru-
lui i se spune ci tot ce s-a intimplat nu reprezinta
doar vina sa, ci vina este, de fapt, si a sistemului,
anturajului, scolii, societatii nedrepte, destinului,
ghinionului etc.

® Gestionarea refuzurilor.

Cand suspectul cere permisiunea de a vor-
bi, de a se expune, la acest stadiu (probabil si
nege acuzatiile), anchetatorul ar trebui si-1 descu-
rajeze in acest sens si sd nu-i permitd suspectului
si facd acest lucru. In aga mod, permitand negarea
faptei comise, ii permitem suspectului si capete
incredere in sine. In situatia in care suspectul nu
incerca negarea faptei, se considera ca este un in-
dicator al vinovitiei. Dacd intensitatea negarilor
scade, atunci persoana este la etapa in care ar pu-
tea sd marturiseasca.

* Momentul motivdrilor.

De reguld, in acest punct, acuzatul aduce
argumente pentru care nu ar fi putut comite fap-
ta, din moment ce lucrurile devin mult mai clare
in mintea lui. Dar anchetatorul este orientat sa
yinsiste” si sd ofere motive pentru care ar fi putut
totusi sa comita fapta.

* Captarea atentiei suspectului.

In acest moment, suspectul ar trebui si fie
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sympathetic manner.

We believe that it is a form of minimiza-
tion of guilt - something that is generally used by
those «quarreled with the law» because it helps
them to live with themselves. In psychology it
appears in the form of a defense mechanism (ra-
tionalization). For example, you can throw the
blame on someone else or on a set of unfavorable
circumstances.

We find this technique in the national lit-
erature on tactical procedures applied to hearing
the person, in the section procedures for stimulat-
ing recognition.

A first method can be the “minimization”
used by the criminal investigation officer, during
the discussions with the perpetrator, of the gravity
of the committed deeds. The expressions «it’s not
the end of the world», «any problem always has
repair solutions», «others have been in the same
situation», «some are in a much harder situation
than the one you have» can be used, as well as
we understand you, you are not the first case like
this we see. Recognition can also be stimulated by
projecting guilt into something else, in the sense
that the perpetrator is told that everything that
happened is not only his fault, but the fault, in
fact, of the system, the entourage, the school, the
unjust society, destiny, bad luck, etc.

o Refusal management

When the suspect asks permission to
speak, to expose himself, at this stage (probably
to deny the accusations), the investigator should
discourage him in this regard and not allow the
suspect to do so. In this way, by allowing the de-
nial of the deed committed, we allow the suspect
to gain self-confidence. If the suspect does not try
to deny the deed, it is considered an indicator of
guilt. If the intensity of the denials decreases, then
the person is at the stage where he could confess.

o The moment of motivations.

Usually, at this point, the accused person
brings arguments for which he could not have
committed the deed, since things become much
clearer in his mind. But the investigator is focused
on «insisting>» and giving reasons why he could
have committed the crime.

o Capturing the suspect’s attention.

At this point, the suspect should be frus-
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frustrat si nesigur de sine. Poate ca cauta pe cineva
care sd-] ajute si scape de situatie. Investigatorul in-
cearca sa valorifice aceastd nesigurantd pretinzand
ca este aliatul suspectului. Va incerca si para si mai
sincer si s-ar putea sd se apropie fizic de suspect,
oferind gesturi fizice de camaraderie prin atingerea
umarului, méinii sau spatelui suspectului.

= Starea de spirit pasivd a suspectului.

Investigatorul se concentreaza asupra moti-
velor centrale pe care le ofera ca justificare psiholo-
gicd a savarsirii infractiunii. La aceastd etapi, inves-
tigatorul depune toate eforturile pentru a stabili un
contact vizual cu suspectul, privind-ul insistent in
ochi, pentru a-i creste nivelul de stres al suspectu-
lui si dorinta de a evada din aceastd camera. Se vor
analiza cu atentie semnele si limbajul non-verbal
al suspectului-capul in miini, coatele pe genunchi,
umerii cocosi -- investigatorul profiti de ocazie
pentru a directiona suspectul spre mirturisire.

Sustinem cd, conditia esentiald a acestei
etape o constituie realizarea atmosferei de intimi-
tate din care se poate obtine starea de confiant3,
permitand eului social, matricei morale sa se ar-
monizeze cu tensiunile refulate prin acceptarea
comiterii faptei si a pedepsei. In cele din urma este
o etapa in care, probabil obosit de toate insinua-
rile ficute de anchetatori, incepe si se instaleze
resemnarea, iar suspectul incepe sa se obisnuiasca
cu ideea ca orice este mai bun decit acest intero-
gatoriu.

* Intrebarea cu rispunsuri alternative.

Investigatorul prezintd suspectului citeva
optiuni de justificare a vinovatiei, de exemplu,
»Ati planificat acest lucru sau s-a intdmplat fiind
in stare emotionald ?” sau ,Ati omorit pentru
bani sau fiind motivat de afect 2”

Consideram ci, este o etapa extrem de
discutabila, fiind la limita legalititii. Din punc-
tul nostru de vedere, suspectul nu are alternativa
unei alegeri, rispunsurile fiind pregitite din timp,
fiind o tehnica manipulatorie.

= Asumarea vinovdtiei.

Odata cu alegerea unei ,, alternative”, sus-
pectul acceptd vinovatia si prin urmare, investiga-
torul il lasa pe suspect si relateze verbal detaliile si
circumstantele comiterii infractiunii. Se conside-
ri ci acesta este momentul inceperii marturisirii/
recunoasterii comiterii faptei. Este recomanda-

trated and insecure. Maybe he’s looking for
someone to help him get out of the situation. The
investigator is trying to capitalize on this uncer-
tainty by claiming to be the suspect’s ally. He will
try to look even more honest and may physically
approach the suspect, offering physical gestures
of camaraderie by touching the suspect’s shoul-
der, hand, or back.

o Passive mood of the suspect.

The investigator focuses on the central rea-
sons he offers as a psychological justification for
committing the crime. At this stage, the investi-
gator makes every effort to establish eye contact
with the suspect, looking insistently in the eye,
to increase the level of stress of the suspect and
the desire to escape from this room. The signs
and non-verbal language of the suspect-head in
hands, elbows on knees, hunched shoulders will
be carefully analyzed - the investigator takes the
opportunity to direct the suspect to confession.

We consider that, the essential condition
of this stage is the realization of the atmosphere of
intimacy from which the state of trust can be ob-
tained, allowing the social self, the moral matrix to
harmonize with the repressed tensions by accept-
ing the commission of the deed and the punish-
ment. Finally, there is a stage in which, probably
tired of all the insinuations made by investigators,
resignation begins to set in, and the suspect be-
gins to get used to the idea that anything is better
than this interrogation.

o The question with alternative answers.

The investigator presents to suspect sev-
eral options to justify the guilt, for example, «Did
you plan this or did it happen while you were
emotionally?>» Or «Did you kill for money or be-
ing motivated by affection?>

We consider that it is an extremely debat-
able stage, being at the limit of legality. From our
point of view, the suspect has no alternative to a
choice, the answers being prepared in advance,
being a manipulative technique.

o Assuming guilt.

With the choice of an «alternative», the
suspect accepts the guilt and therefore, the in-
vestigator leaves the suspect to report verbally
the details and circumstances of the crime. It is
considered that this is the time to start confessing
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bil sa fie adus inca un detectiv in camera pentru
audieri. Acest lucru va mari gradul de tensiune si
suspectul va vrea si puna capat mai repede acestei
proceduri. Pe de alti parte, persoana adusa devi-
ne martor al declaratiilor suspectului.

Suntem de parerea ci, la aceasti etapi ,
suspectul este manipulat pentru a colabora cu
organele de anchetd si puna ,cap la cap” toate
elementele incidentului si oferind confesiuni re-
alizate inclusiv in prezenta martorilor.

Din punctul nostru de vedere, aceasti etapa
este similara cu procedeul tactic aplicat la ascultare
prin folosirea intrebirilor de detaliu - intrebari ce se
folosesc pentru a obtine de la audiat amanunte re-
feritoare la diferitele imprejurari ale faptei savarsite,
care s permita verificarea explicatiilor lui. Practica
atestd cd acest procedeu tactic da rezultate bune in
cazul infractorilor recidivisti.

® Documentarea.

In aceasta ultima etap, se incearci ,,inche-
garea” tuturor detaliilor si elaborarea unei versi-
uni finale de recunoagtere a vinovitiei in forma
scrisd, care va fi si inregistratd audio-video pentru
a putea fi folosite in proces.

Cu privire la limbajul existent in acest ar-
ticol, este folosit, in mod generic, termenul de
anchetator/detectiv/intervievator/interogator/
investigator, referindu-ne la o persoani care face
parte din organele judiciare (politist, ofiter de
investigatie, ofiter de urmarire penala, procuror,
judecitor).

Un aviz al Curtii Supreme de Justitie a
SUA, Missouri v. Seibert [9], mentioneazi me-
toda lui Reid ca un exemplu de pregatire buna in
domeniul aplicarii legii.

Studiile petrecute in anii 1960 au aritat ca
eficienta interogatoriului oral al politiei, indife-
rent de priceperea celui ce interogheaza, au o rata
de 50% de a stabili daci o persoana minte sau nu.

Cu toate acestea, un nou studiu condus
de Timothy Roland Levine [10] a aritat noi re-
zultate. Echipa de oameni de stiinta sub egida lui
Timothy Roland Levine au petrecut personal o
serie de interogari dupa metoda lui Reid i au rea-
lizat indicatori rezultativi cu o rata ce variaza de la
97,8% la 100% [11].

Tehnica lui Reid este adesea criticati, de-
oarece, din cauza presiunii psihologice active asu-

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

/ acknowledging the commission of the deed. It
is advisable to bring another detective to the in-
terrogation room. This will increase the tension
and the suspect will want to end this procedure
sooner. On the other hand, the person brought
becomes a witness to the statements of the sus-
pect.

We consider that, at this stage, the suspect
is manipulated to collaborate with the investiga-
tive bodies to put «together> all the elements of
the incident and offering confessions made even
in the presence of witnesses.

From our point of view, this stage is simi-
lar to the tactical procedure applied to listening
by using detailed questions - questions that are
used to obtain from the interrogated person de-
tails about the various circumstances of the act,
to verify its explanations. Practice shows that this
tactical procedure gives good results in the case of
repeat offenders.

« Documentation.

In this last stage, investigator trying to «co-
agulate> all the details and develop a final version
of guilt in writing, which will be recorded audio-
video to be used in the process.

Regarding the existing language in this arti-
cle, the term investigator / detective / interviewer
/ interrogator / investigator is used generically,
referring to a person who is part of the judicial
bodies (police officer, investigating officer, crimi-
nal, prosecutor, judge).

An opinion of the US Supreme Court, Mis-
souri v. Seibert, mention Reid’s method as an ex-
ample of good law enforcement training [9].

Studies in the 1960s showed that the effec-
tiveness of police verbal interrogation, regardless
of the skill of the interrogator, has a 50% rate to
determine whether a person is lying or not.

However, a new study led by Timothy
Roland Levine [10] has shown new results. The
team of scientists under the auspices of Timothy
Roland Levine personally conducted a series of
queries according to Reid’s method and made re-
sult indicators with a rate ranging from 97.8% to
100% [11].

Reid’s technique is often criticized because,
due to the active psychological pressure on the
person being interrogated, it sometimes leads to
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pra persoanei care este interogata, duce uneori la
marturisiri fortate a persoanelor care nu au comis
infractiuni si prin concluzie exista riscul comiterii
erorilor judiciare.

Prin urmare, tehnica Reid nu trebuie si fie
aplicata la audierea minorilor.

Concluzii. Indiscutabil, alegerea unei teh-
nici sau combinatii tactice pe care ar trebui sa se
bazeze audierea unei persoane, ar trebui si fie
in primul rind, racordat pe respectarea strictd a
legislatiei in general i Codul de procedura pena-
I3 in special, care reglementeaza in mod impera-
tiv regulile si conditiile de desfasurare a tuturor
actiunilor de urmirire penala. Influenta psiholo-
gica pate fi exercitata doar in strictd conformitate
cu normele procesuale. Cu siguranti nu putem
subestima practica colegilor nostri de peste hotare,
dar nici nu sustinem ideea implementirii tehnicii
Reid in corpore in tara noastra. Indiscutabil, unele
elemente, procedee, tehnici ar trebui preluate si
aplicate in tactica unor actiuni de urmarire penala.

Consideram c4, fiind ajustate etapele au-
dierii dupa tehnica lui Reid la cerintele legislatiei
nationale, dupid cum au aritat studiile in acest
domeniu, am putea fi martori la rezultate impre-
sionante, care cu siguranta au perspective mari in
aplicarea legii.

forced confessions of people who have not com-
mitted crimes and in conclusion there is a risk of
misconduct.

Thus the Reid technique should not be ap-
plied to interrogate minors.

Conclusions. Undoubtedly, the choice of
a technique or tactical combination on which a
person is interrogated should be based, first and
foremost, linked to strict compliance with the law
in general and the Code of Criminal Procedure in
particular, which imperatively regulates the rules
and the conditions for carrying out all criminal
prosecution actions. Psychological influence can
only be exercised in strict accordance with pro-
cedural rules. We certainly cannot underestimate
the practice of our colleagues abroad, but we do
not support the idea of implementing the Reid
technique in all in our country. Undoubtedly,
some elements, procedures, techniques should be
taken over and applied in the tactics of criminal
prosecution.

We believe that, having adjusted the
stages of the interrogation according to Reid’s
technique to the requirements of national law,
as studies in this field have shown, we could ob-
tain impressive results, which certainly have great
prospects in law enforcement.
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SCIENTIFIC CONTROVERSY REGARDING
THE RESPONSIBILITY OF THE PERSON
WHO IS ACCUSED

Nadiia Serhiivna BUBLYK,
PhD

OmeemcmeenHoCmb AUYA, 6 OMHOUIEHUL KOMO-
Ppozo ocywecmersemcs 066unumervras Oesimenn-
HOCMb, A6A%€MC PASHOBUOIHOCIBIO 1OPUOUHECKO
omeemcmeennocmu. FOpuduueckyro omeemcmeen-
HOCMb NPUHAMO onpedessmsv KAK pasHo6uOHOCHb
COUUAALHOTE OMEEMCIMEEHHOCMY, KOMOPAs 3aKpe-
niena 6 3axonodamervcmee u obecnenusaemcs 2ocy-
dapcmeom wpuduueckas 0613anHocme npasoxHapy-
wumess npemepnems NPuHyOUMeALHOZ0 AULEHUS
onpedesennbix A2 UAU YeHHOCMEL, KOMOpbLe emy
npunadsescam.

Karouesvie crosa: AUYO, 8 OMHOULEHUU KOMOPO20
ocyuiecmeAasnemcs ob6eunumevnas aeﬂme/tbuocmb,
denexcroe 83biCKaHue, 3aA02, umyuiecmeentasi om-
B8EMCIMBEHHOCINY, OP2AHUIAYUOHHA, npuuymﬂeuuﬂ.

Abstract: The responsibility of the person against
whom the prosecution is carried out is a kind of legal
liability. Legal liability is defined as a type of social
responsibility, which is enshrined in law and provided
by the state legal obligation of the offender to be forc-
ibly deprived of certain goods or values that belong to
the person.

Keywords: accusatory person, monetary penalty,
bail, property liability, organizational liability, use of
coercion.

BBepenne. AHaAU3UPYS OTBETCTBEHHOCTD
AMIIA, B OTHOIIEHUH KOTOPOTO OCYIIECTBASIETCS
OOBHHUTEABHASI AESTEABHOCTD, MBI OyAeM Orpa-
HUYMBATbCA OTBETCTBEHHOCTBIO 33 HapyLIeHHe
YTOAOBHBIX IPOIIeCCYaAbHBIX obs3aHHOCTeH. To
€CTb He PacCMaTPUBATh YTOAOBHYIO OTBETCTBEH-
HOCTD 33 COBepIIeHHE YTOAOBHbIX IIPeCTYIIACHHI,
a TaKKe TIPAKAAHCKO-TIPABOBYIO OTBETCTBEH-
HOCTD 32 BpeA, IPHYNHEHHbIN COBEPIIeHHEeM yTO-
AOBHOT'O ITPEeCTYNAEHHU.

IfeApro m 3apaveit CTaTbU SBASETCS BbIAB-
A€HMe M KAACCU(HKAIIHA OTBETCTBEHHOCTH AMIIA,
B OTHOIIEHHH KOTOPOT'O OCYIeCTBASIETCS 0OBHU-
HHUTEAbHAsl AESTEABHOCTb, a TakXKe BBHIHECEHHe
IPEAAOXKEHHUH IO YIOPSIAOUYEHHIO M BHEAPEHHUIO
YKa3aHHOM KAACCUPUKAIIUK B 3aKOHOAATEABCTBO.

H3roxeHne OCHOBHOrO Marepmasa. Ort-
BETCTBEHHOCTD AUII, B OTHOIIEHHH KOTOPOTO OCy-

Introduction. When analyzing the liabil-
ity of the person against whom the prosecution is
carried out, we will limit ourselves to liability for
breach of criminal procedure. So, we will not con-
sider criminal liability for committing criminal of-
fenses, as well as civil liability for damage caused
by committing a criminal offense.

The purpose and objective of the article
is to identify and classify the responsibility of
the person against whom the accusatory activ-
ity is carried out, as well as to make proposals for
streamlining and implementation of this classifi-
cation in law.

Main body. The responsibility of the per-
son against whom the prosecution is carried out
can be divided into several types. The first type
includes property liability.
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IeCTBASIETCS] OOBUHHUTEABHAS AESITEABHOCTD MOSKHO
Pa3AeAMTh Ha HECKOABKO BHAOB. K mepBoMy BuAY
OTHOCHTCSI IMyII|eCTBEHHAS] OTBETCTBEHHOCTb.

ITepBoit opmoil UMYIIECTBEHHON OTBET-
CTBEHHOCTH SIBASIETCSI HAAOXKEHHE ACHEXHOTO
B3pickaHudA. M. B. I'AoBIOK XapakTepusyer ae-
HeXXHOe B3BICKAaHMe KaK Mepa obecIiedueHHUs yro-
AOBHOTO IIPOM3BOACTBA, KOTOPbIN IIPUMEHSIETCS
K YYaCTHHKAM YTOAOBHOTO IIPOU3BOACTBA 33 He-
BBIIIOAHEHHE IIPOILIECCYAABHBIX 00s3aHHOCTEN
6e3 yBOXUTEAbHBIX IIPUYKH, CBSI3AHHOE C HebAa-
TONIPHSATHBIMU ITOCACACTBISMU B BO3AOXKEHHHU HA
AUIIO O0S3aHHOCTU TTOHECTH OTPaHUYEHHS HUMY-
mecTBeHHOrO xapakrepa [ 1, c. 339].

P. M. beAokoHb IIpU3HAET HAAOKEHHS Ae-
HEXXHOTO B3bICKAHUSI YTOAOBHOM IIPOIIECCYaAb-
HO¥ OTBETCTBEHHOCTBIO, IPY IPUMEHEHUH KOTO-
PO¥ Ha AMIIO BO3AATraeTCsl HOBAsI IIPOLeCCyaAbHAs
00513aHHOCTD [IO3HATH IOTEPIO UMYIIECTBEHHOTO
xapaxkrepa [2, c. 129]

AeHexxHOe B3BICKAHHME MOXeT OBITh Ha-
AOXXEHO B CBSI3U C HEIIPHOBITHEM IO BbI3OBY CAe-
AOBaTeAs], POKYPOpPa, CAEAOBATEASl CYABH, CyAQ.
Takoe B3bICKaHIe MOXeET OBITh HAAOXKEHO TOABKO
Ha TAKHX AHUII, KaK: TIOAO3PeBaeMbli, OOBHHSIEMBIH,
CBHACTEAD, ITOTEPIEBIIHI, IPAKAAHCKUI OTBET-
YUK, TIPEACTABUTEAb IOPHAMYECKOTO AHIIA, B OTHO-
IIIEHUH KOTOPOTO OCYIeCTBASIETCSI IPOM3BOACTBO.

Taxke YTOAOBHBIM IIPOIIECCYaAbHBIM 3aKO-
HOM IIPEAYCMOTPEHBI OOCTOSITEABCTBA, KOTOPbBIE
HCKAIOYAIOT OTBETCTBEHHOCTD 33 HEsIBKY I10 BBI3O-
By. Coraacno cr. 138 YIIK Ykpauns yBaxkureAn-
HBIMH IIPUYHHAMH HESIBKM AMIIA HA BBI3OB SIBASOT-
cst: 1) 3apepskanme, CoAepKaHUe TIOA CTPAKeH HAH
OTOBIBAHHS HAKA3AHMUS; 2) OTPAHHYEHHe CBOGOABI
HIePEABIDKEHHS B Pe3yAbTaTe AHCTBHS 3aKOHA HAU
cyaebHOrO pemennus; 3) 06CTOATEABCTBA HeIpe-
OAOAMMO¥ CHABI (STIMAEMHH, BOGHHbIE ACHCTBUS,
CTHXUFIHBIE OEACTBUS MAU APYTHe IOAOOHbBIE 00-
CTOSATEAbCTBA) 4) OTCYTCTBHE AMIIA B MECTE KH-
TEABCTBA B T€UCHHE AAMTEABHOTO BPeMEHH B pe-
3yAbTaTe KOMAHAMPOBKH, ITyTEIIECTBUS U Ap.; S)
TsDKeAAs] 00Ae3Hb HAH TIPEOBIBAHUS B YIPEXKACHUU
3APABOOXpaHEHHS B CBSI3U C ACUEHHEM HAM bepe-
MEHHOCTBIO ITPH HEBO3MOXKHOCTH BPEMEHHO IIOKHU-
HYTBb 9TO 3aBeACHHE; 6) CMEPTb GAM3KIX POACTBEH-
HUKOB, YA€HOB CEMbH HAM APYTUX OAUSKUX AL} HAU
cepbe3Hasi yrpo3a HX KU3HU; 7) HeCBOeBPEMeHHOe
TIOAYYeHHe TIOBECTKH O BbI30Be; 8) umHble 06CTOS-
TEAbCTBA, KOTOPbIe OOBEKTHBHO OBIAM HEBO3MOXK-
HBI AASL IOSIBACHHS 9eAOBeKa Ha BbI30B [3].

ITpaBonpuMeHHTEABHBIM AKTOM, HA OCHO-

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

The first form of property liability is the
imposition of a monetary penalty. 1.V. Glovyuk
characterizes monetary penalty as a measure to
ensure criminal proceedings, which is applied to
participants in criminal proceedings for failure to
perform procedural duties without good reason,
associated with adverse consequences in impos-
ing on a person the obligation to experience prop-
erty restrictions [ 1, c. 339].

R.M. Bilokin recognizes the imposition
of monetary penalty as a criminal procedural li-
ability, during the application of which a person
is assigned a new procedural obligation to suffer
property losses 2, p. 129].

The monetary penalty may be imposed
when there is no answer of the summons of the in-
vestigator, prosecutor, investigating judge, court.
Such a penalty may be imposed only on such per-
sons as: suspect, accused, witness, victim, civil
defendant, representative of the legal entity in
respect of which the proceedings are conducted.

The Criminal Procedure Code also pro-
vides for circumstances that exclude liability
when person doesn’t appear on summons. Ac-
cording to Article 138 of the Criminal Procedure
Code of Ukraine the reasons for non-arrival to
the summons are: 1) detention, being in a custo-
dy or serving a sentence; 2) restriction of freedom
of movement as a result of a law or court decision;
3) force majeure circumstances (epidemics, hos-
tilities, natural disasters or other similar circum-
stances); 4) absence of a person in the place of
residence for a long time due to a business trip,
travel, etc.; S) serious illness or stay in a health
care facility in case of treatment or pregnancy,
when it is impossible to temporarily leave this fa-
cility; 6) death of close relatives, family members
or other close persons or serious threat to their
lives; 7) late serving of the summons; 8) other
circumstances that objectively make it impossible
for a person to appear on summons [3].

The law enforcement act on the basis of
which the monetary penalty is imposed is the
decision of the investigating judge or court. The
decision to impose the monetary penalty is made
not only at the request of the investigator, pros-
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BaHUH KOTOPOTO HAKAAABIBACTCS ACHEXKHOE B3bI-
CKaHMe, SIBASIETCS IIOCTAaHOBAGHHUE CACACTBEHHOTO
CYABH HAM CyAQ. UTO XapakTepHO, pelleHre O Ha-
AOXXEHHU AEHEXHOTO B3BICKAHUS IPHHHMACTCS
He TOABKO ITO XOAATACTBY CACAOBATEAS], IIPOKY-
POpa, HO U IO COOCTBEHHON HHHIJMATHBE CACA-
CTBEHHOTO CYABH, CyAQ.

Pesonno mpeacraBasiercsa 3amedanue H. C.
Kaprosa u A. A. IllTansko 0 HEOOXOAUMOCTH CO-
TAACOBAHUSI IIPOKYPOPOM XOAQTalCTBA CAGAOBaTe-
ASL O HAAO>KEHHH ACHEXXHOTO B3bICKaHMs |4, . 74].
Caeayer ormerurs, uro, X014 cT. 144 YIIK Ykpan-
HbI BO3AAraeT IIOAHOMOYHS OOPAIIaThCs C XOAATAl-
CTBOM O HAAO>KEHUH AHEXKHOTO B3bICKAHHS KaK CAe-
AOBATEAIO, TaK U ITPOKYPOPY, OAHaKO IL. S 1.2 cT. 40
YTIK YKpauHbI YIIOAHOMOYHBAET CACAOBATEAS 00-
PAIIATHCS IO COTAACOBAHHIO C IIPOKYPOPOM K CACA-
CTBEHHOMY CYABH C XOAQTAMCTBAMH O IIPHMEHEHUH
Mep obecIieyeHuUsI yTOAOBHOTO IIPOU3BOACTBA, IIPO-
BEACHHS CACACTBEHHDIX (PO3BICKHBIX) ACHCTBHIl H
HETAACHDIX CAEACTBEHHBIX (PO3BICKHBIX) ACHCTBHIL.

B cBsi3u ¢ 9THM CAeAyeT OOpaTUTh BHHMaA-
HHe Ha TO, YTO CYAbSI HAH CYA, PACCMAaTPHBAIOIIUH
BOIIPOC O HAAOXKEHHMHU ACHEXHOTO B3BICKAHHMS 3a
HesIBKY IT0 BBI3OBY, pelllaeT BOIPOC O IpHBAEYe-
HHMU K OTBETCTBEHHOCTH AMIIA 33 HEBBIIIOAHEHHUE
00513aHHOCTH, KOTOPOE OBIAO BO3AOXKEHO TeM Ca-
MBIM CACACTBEHHBIM CyAbel MAM CyAOM. B arom
CAy4ae MOTYT ObITh COMHEHHS B OOBEKTUBHOCTH
CAGACTBEHHOTO CYABH MAM CYABH, IIOCKOABKY He-
IPHUOBITUS AMIA IO BBI3OBY 3aCTaBASIET ITOTO Cy-
ABIO OTAOXKHUTD OIIpeAeACHHYIO ceccuio. Kpome
TOTO, BO3HUKAET BOIPOC, AGHCTBHTEABHO AM Ye-
AOBEK ITOAYYHA ITOBECTKY O BBI30OBE.

Yro XapakTepHO, IIOCTAaHOBAGHHE O Ha-
AOKEHUH ACHEXHOTO B3BICKAHHS He ITOAACKUT
armeAASIIIMOHHOMY 006xkaroBaHHIO. T0ABKO B TOM
CAyYae, CAH 9TO ITIOCTAHOBACHHE OBIAO ITPUHSATO
6e3 yJacTHst AMIIa, HA KOTOPOE HAAOXKEHO B3BICKA-
HUe, TAKOEe PellleHHe MOXeT OBITh OTMEHEHO TeM
CaMbIM CACACTBEHHBIM CYAbeH MAHM CyAOM, KOTO-
PPblii IOCTAaHOBUA peLIeHME,

Taioke AeHeXXHOe B3bICKAHHE MOXET ObITb
HAAOXXEHO Ha ITOAO3PEBaeMOro, OOBUHIEMOro B
CAydae HeBBIIIOAHEHMsSI UM OOSI3aHHOCTEH, IpeA-
ycmoTpeHHbiX 4. S cr. 194 YIIK Ykpaunsr. K Ta-
KUM O6S3aHHOCTAM OTHOCATCS: 1) mpu6bIBaTh K
OIIPEACACHHOM AOAKHOCTHOTO AHMIA C YCTAaHOB-
AEHHO#l MePUOAMYHOCTDIO; 2) He OTAYYaThCs
U3 HaCeAGHHOTO ITyHKTa, B KOTOPOM OH 3aperH-
CTPHPOBAH, MPOXXUBAECT HAU HAXOAUTCS be3 pas-
pelIeHNs CAeAOBaTeAs], IPOKYPOPA HAH CYAR; 3)

ecutor, but also on the own initiative of the inves-
tigating judge, the court.

N. S. Karpov and A. A. Shtanko stated that
it could be appropriate to approve the investiga-
tor’s request by prosecutor in order to impose a
monetary [4, p. 74]. It should be noted that, al-
though Article 144 of the Criminal Procedure
Code of Ukraine imposes the authority to apply
for the imposition of a fine on both the investiga-
tor and the prosecutor, but paragraph 5 of Part 2
of Art. 40 of the CPC of Ukraine authorizes the
investigator to apply in agreement with the pros-
ecutor to the investigating judge with requests for
the application of measures to ensure criminal
proceedings, investigative (search) activities and
covert investigative (search) activities.

In this case, it should be noted that the in-
vestigating judge or the court considering the im-
position of a penalty for failure to appear on sum-
mons, decides on the issue of bringing a person to
justice for failure to perform the duty imposed by
the same investigating judge or court. Thus, there
may be doubts about the objectivity of the inves-
tigating judge or judge, as the absence of the sum-
moned person forces the judge to adjourn a hear-
ing. In addition, the question arises as to whether
the person has indeed received a summons.

Characteristically, the decision to impose a
penalty is not subject to appeal. Only if this de-
cision was rendered without the participation of
the person subject to the penalty, such a decision
may be revoked by the same investigating judge
or the court that rendered the decision.

Also, a penalty may be imposed on the sus-
pect, accused in case of failure to fulfill the obli-
gations under Part 5 of Art. 194 of the Criminal
Procedure Code of Ukraine. Such responsibili-
ties include: 1) arriving at a designated official
at regular way; 2) not to leave the settlement
where person is registered, lives or stays, without
the permission of the investigator, prosecutor
or court; 3) inform the investigator, prosecutor
or court about the change of person’s place of
residence and / or place of work; 4) refrain from
communicating with any person appointed by
the investigating judge, court, or communicate
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YBEAOMASITD CAAOBATeAs], MIPOKYpOpa HAU CYA
006 M3MEeHEHHH CBOETO MeCTa XUTEAbCTBA U / HAK
MecTa paboTb; 4) BO3AEPKUBATHCS OT OBIeHuUs
C AIOOBIM AHIIOM, OTIPEACACHHDBIM CACACTBEHHBIM
CyABEH, CYAOM, MAM OOIIAThCS C HEll ¢ COOAIoAe-
HHeM YCAOBHUIl, OIPEACACHHBIX CACACTBEHHBIM
CyAbeil, CyAOM; S) He IOCeIJaTbh MeCTa, OpeAe-
AGHHBIe CAGACTBEHHBIM CyAbell AU CyAOM; 6)
MPOMTHU KyPC A€YEHHUS OT HAPKOTHYECKOM HAU aA-
KOTOABHOR 3aBUCHMOCTY; 7) TPHAOKHUTD YCUAUSL
K TIOMCKY paboTbl AU K 06ydeHuto; 8) cpaTh Ha
XpaHeHHe B COOTBETCTBYIOI[HE OPraHbl FOCYAAp-
CTBEHHOIt BAACTH CBO#t macnopt (macmopra) Aast
BbI€3AA 32 TPAHUILY, ADYTHE AOKYMEHTBI, AAOIIHe
IIPABO Ha BbIe3A U3 YKPaHMHbI M Bbe3A B YKpPaHHY;
9) HOCUTD IAEKTPOHHOE CPeACTBO KOHTPOAs [3].

Hapsiay ¢ HaaoXeHHeM AEHEXHOTO B3bI-
CKAHHUS AMIIO, B OTHOIIEHHU KOTOPOTO OCYIIIeCT-
BASIeTCSL OOBHHHTEAbHAsI AESTEABHOCTb MOXET
OBITH IMPHBAEYEHO K OTBETCTBEHHOCTH Ha OCHO-
BAHHM HAPYLICHUS YCAOBUH IPHMEHEHHS Mephl
IpecedyeHs B BUAEe 3aaora. Pemmenne 06 obpaime-
HHMU 33A0Ta B AOXOA TOCYAAQPCTBA IPHHHMAETCS
CA@ACTBEHHBIM CyAbeil HAU CYAOM.

B xoHTexcTe BOIPOCOB B3BICKAHMS 3aA0Ta B
AOXOA TOCYAAPCTBA YMECTHO IIPHBECTH MO3UIHIO B.
A. Ceuka, KOTOpBII IOAYEPKHBAET MPobAeMy IIpo-
BEPKU 3aKOHHOCTH IMPOHCXOXACHHUS CPEACTB, KOTO-
pble MOTyT ObITb BHECEHBI B KadecTBe 3aaora. Ilpu
3TOM OH CIIPAaBEAAUBO ccblraeTcst Ha pemerue ECTTY
110 aeAy «B. mporus IIsettrjapun> N° 14379/88 ot
26.01.1993, B xoropom ECITY npusHaa npasomep-
HBIM pellleHHe HAI[IOHAABHBIX CyAOB OO OTKase B
HpPUMEHEHHH 3aA0Td, €CAU AHIIO, 3asBASIOIIee XOAQ-
TAMCTBO O ee BHECEHMs], He IIPeAOCTABASICT HUKAKHX
AOKA3aTEeAbCTB, YAOCTOBEPSIIOIIHX ACTAABHOCTD IIPO-
HICXOYKAEHHS COOTBETCTBYIOIIMX CPEACTB [5,c.272].
B arom pemenru ECITY, cpeau npouyero, ykasaHo,
YTO HPU OTCYTCTBHH CBEACHHI 00 MCTOYHHKE IIPO-
HCXOSKAGHUS AeHeT (YUUTbIBAs, UTO 3aBHTEAD TIOAO-
3peBaACs B TOPTOBA€ HAPKOTUYECKHMU CPEACTBAMI),
He OBIAO TApAHTHUM HAAAEKAIETO MOBEACHIMS H3-32
OTCYTCTBHSI OTIACEHHS TIOTEPSITb 32A0T [6].

XapakTepHO, YTO YrOAOBHOE IIpOIjeccy-
AABHOE 3aKOHOAATEABCTBO HE IIPeAyCMaTpHBaeT
obpaireHre JaCTH 3aA0Ta B AOXOA FOCYAQPCTBA B
CAydYae HapyIIeHHS YCAOBHMI MepbI IpecedeHHs.
YacTHYHO 3aA0T MOXKET OBITb OOPAIEHO B AOXOA
TOCYAQpPCTBAa HCKAIOUHUTEABHO AASL MCIIOAHEHUS
IPUTOBOpA B YAaCTH MMYIIECTBEHHBIX B3bICKAHHI
(w. 11 cr. 182 YIIK Ykpaussr).

Kpome umyImecTBeHHOM OTBETCTBEHHOCTH
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with him in compliance with the conditions spec-
ified by the investigating judge, the court; 5) not
to visit the places determined by the investigating
judge or court; 6) undergo a course of treatment
of drug or alcohol addiction; 7) make efforts to
find a job or study; 8) submit for storage to the
relevant state authorities person’s passport (pass-
ports) for abroad, other documents entitling him
to leave Ukraine and enter Ukraine; 9) wear an
electronic means of control [3].

Besides, the person against whom the pros-
ecution is carried out may be prosecuted on the
basis of violation of the conditions of application
of a precautionary measure in the form of bail.

The decision to apply the bail to the state
revenue is made by the investigating judge or the
court.

In the context of applying the bail to the
state revenue it is appropriate to cite the position
of V.O. Sichko, who emphasizes the problem of
verifying the legality of the origin of funds that
can be paid as bail. At the same time, he rightly re-
fers to the decision of the European Court of Hu-
man Rights in the case “V. against Switzerland”
Ne 14379/88 from the 26th January 1993, where
European Court of Human Rights upheld the
decision of the domestic courts about refusing
to apply bail if the person applying for it did not
provide any evidence of the legality of the origin
of the funds [S, p. 272]. According to the deci-
sion of the European Court of Human Rights, in
case of the absence of information on the origin
of the money (considering the fact, that the appli-
cant was suspected of drug trafficking), there was
no guarantee of proper conduct due to the lack of
fear of losing bail [6].

It is noteworthy that the criminal proce-
dure legislation does not provide for the applica-
tion of part of the bail to the state revenue in case
of violation of the conditions of the precautionary
measure. The penalty can be partially paid to the
state revenue only for the execution of the sen-
tence in the part of property penalties (Part 11 of
Article 182 of the CPC of Ukraine).

In addition to property liability, criminal
procedural legislation provides for a number of
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YTOAOBHOE IPOIIeCCyaAbHOE 3aKOHOAATEAbCTBO
IpeAyCMaTpHBaeT psA Mep, KOTOpble 3aKAI0Ya-
IOTCSL B IPUHYAUTEABHOM (B TOM YHCAE CHAOBOM)
BBIIIOAHEHHIO AEHCTBUM, KOTOPBIE AOAXKHBI 6bITD
OCYIeCTBACHBI YYAaCTHHKOM YTOAOBHOTO CYyAO-
IIPOM3BOACTBA HAa BHIITIOAHEHHE COOTBETCTBYIOIITe-
ro TpeOOBAHUS CACAOBATEAs], AO3HABATEAS. IIPO-
Kypopa, CAeAOBATEAS CYABH, CyAQ.

B obmeArekcHIeCKOM 3HAYEHHU TePMHH
«<IIPUHYXXAEHHE>» - 9TO HAIOP C YbeH-An00 CTO-
POHBI, IPHHYXAEHHE, yCHAHE Hap c000il, 06-
YCAOBAEHA KEM-TO HAH 4eM-TO HeOOXOAMMOCTD
AeFCTBOBATb OIIPeACACHHBIM 00pPa3oM, He3aBHCH-
MO OT >KeAaHui [ 7, c. 940].

ITpomeccyasbHO® TIPHHYXKAGHHE CAGAyeT
HOHMMATh KaK IIOAKOHTPOABHYIO TOCYAAPCTBY CH-
CTeMy IIPOLIeCCYAABHBIX CPEACTB 00eCIedHTeAbHO-
ro XapakTepa, IPHMeHseMOoe B XOA€ YTOAOBHOTO
IPOHM3BOACTBA CACAOBATEASMH, IPOKYPOpPaMU H
CyABSIMH K YYaCTHHUKAM YTOAOBHOIO CYAOIIPO-
M3BOACTBA IIPH HAAMYUM AAS 9TOTO OCHOBAHUI,
npeaycmoTpenHbx B YIIK VYkpaunbl, ¢ 1eabro
YCTpaHEHHs PEaAbHbIX M BO3MOXKHBIX IIperisT-
CTBHH BBIIIOAHEHHIO 3aAY YTOAOBHOTO CyAOIIPO-
U3BOACTBA . ITocAeACTBHAMM NIpHMEHEHHS YTo-
AOBHO-TIPOIIECCYaABHOTO IPHHYXACHHUS SBASICTCS
HAAOXKEHHe Ha AWIIO HAPYIIUTEAS B3BICKAHHI (u-
3M4ECKOT0, HPAaBCTBEHHOT'O, IICHXOAOTHYECKOTO H
MaTepHaAbHOTO Xapakrepa [8, c. 149-150].

TpeTbeit $opMOI OTBETCTBEHHOCTH AMIIA,
B OTHOLIEHUH KOTOPOTO OCYILIECTBASIETCS OOBH-
HHUTEAbHAsI AESATEAbHOCTD, SBASIETCS IPHHATHE
OPTaHHU3AIIMOHHBIX Mep BCAGACTBHE HEBBIITOA-
HeHMsI 00513aHHOCTET!, BO3AOXKEHHbIX Ha AHUIO, B
OTHOIIEHHH KOTOPOTO OCYILeCTBASIETCS OOBHHU-
TEAbHAS ACSTEABHOCTD.

B 4acTHOCTH, B CAy4ae HeBBITOAHEHHS 00s-
3aHHOCTEH, BO3AOXKEHHBIX Ha IIOAO3PEBaeMOro,
OOBUHSEMOTO pelleHHeM O IPUMeHeHHH PaHee 13-
OpaHHOIT MepbI IpecedeH s, K TAKOMY AUL[y MOXKET
OBITH IPUMEHEHO H0Aee CTPOIYIO MepPY IpeCcedeH s

B oTAeABHBIX CAydYasx, IPeAyCMOTPEHHBIX
4. 2 c1. 183 YIIK Ykpaunbl, HeBbIITOAHEHHE BO3-
AOXKEHHBIX 0053aHHOCTEH II03BOASIET IIPUMEHSTD
COAEPSKAHHS IOA CTPaXKel AO AHMIIA, IIOAO3peBae-
MOTO HAH OOBHHSIEMOTO B COBEpIIEHUN HETSDKKIE
IPeCTYNACHHS paHee HeCYAUMBIM AHIIOM.

Caepyrome#t $OpMOH OpraHM3AIMOHHOM
OTBETCTBEHHOCTH SIBASIETCSI IIPOBEACHHE AO-
CyAeOHOTO paccAepOBaHHUS 0e3 yJacTHs AMII, B
OTHOIIEHHH KOTOPOTO OCYILeCTBASIETCS OOBHHH-
TEABHASI ACSTEABHOCTb.

measures consisting in the enforcement (includ-
ing force) of actions that should be carried out by
a party to criminal proceedings to comply with
the requirements of the investigator, connoisseur,
prosecutor, investigating judge, court.

In the general lexical sense, the term “coer-
cion” is a pressure from someone, coercion, effort
over oneself, due to someone or something the
need to act in a certain way, regardless of desires
(7, p. 940].

Procedural coercion should be understood
as a state-controlled system of procedural means
of security, which is applied during criminal pro-
ceedings by investigators, prosecutors and judges
to participants in criminal proceedings if there
are grounds provided in the CPC of Ukraine, in
order to eliminate real and possible obstacles to
criminal proceedings. The consequences of the
application of criminal procedural coercion are
the imposition on the person of the violator of
penalties of physical, moral, psychological and
material nature [8, p. 149-150].

The third form of the responsibility of the
person against whom the prosecution is carried
out is to take organizational action as a result of
failure to perform the duties imposed on the per-
son charged.

In particular, in case of non-compliance
with the duties imposed on the suspect or ac-
cused by the decision to apply the previously cho-
sen precautionary measure, a more severe precau-
tionary measure may be applied to such a person.

In some cases under Part 2 of Art. 183 of
the CPC of Ukraine, failure to perform his duties
allows the application of detention to a person
suspected or accused of committing a minor of-
fence by a previously unconvicted person.

The next form of organizational respon-
sibility is the implementation of criminal pro-
ceedings without the participation of the person
against whom the prosecution is carried out.

Thus, according to Part S of Art. 139 of the
CPC of Ukraine evasion from appearing at the
summons of the investigator, prosecutor or sum-
mons of the investigating judge, court (failure to
appear without good reason more than twice)
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Tax, coraacHo 4. S c1. 139 YIIK Ykpaunsr
YKAOHEHHSI OT SIBKH ITO BBI30OBY CAEAOBATEAS, IIPO-
Kypopa AU CyAeOHOe BBI3OB CAEACTBEHHOTO Cy-
AbH, cyAa (HEeTIPHOBITHSA Ha BBI3OB 6€3 YBaKUTEAD-
HO#t IPUYMHDBI 60AEe ABYX Pa3) MOAO3PEBaeMbIM,
OOBHHSIEMBIM 1 OOBSIBACHUS €0 B MEXIOCYAAp-
CTBEHHBII U / MAM MEXAYHAPOAHBII PO3BICK SIB-
ASIeTCSI OCHOBAHHMEM AASL OCYIIeCTBAGHHS CIIeI-
AABHOTO IIPEABAPHTEABHOTO PACCACAOBAHHS HAH
CIIEIJMAABHOTO CyA€OHOTO IIPOM3BOACTBA.

OaHaKO AAs ObecriedeH s TpaBa Ha 3alju-
Ty AMI}4, B OTHOLIEHUH KOTOPOTO OCYIIeCTBASIET-
Cs1 CIIeIJMaABHOE YTOAOBHOE IIPOM3BOACTBO, IT. 8 U.
2 cr. 52 YIIK Yxpaussl npeAycMOTpeHO 06s13a-
TEABHOE yJacTHe 3aIfUTHHKA.

XapakTepHON OCOOEHHOCTBIO OCYILeCTBAE-
HUS CIIeLJHAABHOTO MPEABAPUTEABHOTO PaCCACAO-
BaHUSI MAU CyA€OHOTO IIPOU3BOACTBA SIBASIETCSI TO,
YTO 9TO pellleHre IPUHUMAETCS HCXOAS U3 PaKTU-
4eCKOT0 OTCYTCTBHS [IOAO3PEBAEMOTI'0 UAK OOBUHS-
eMOro. BEIBOABI O HAAUYMH Y AIIIA IIe AU YKAOHEHHS
OT cAeACTBHS U CyAa (CyOhEKTUBHOM COCTaBASIIO-
meil) AEAAIOTCS Ha OCHOBE OO'BEKTHBHBIX AAHHBIX
006 OTCYTCTBHU AMIIA [IO MECTY KHTEABCTBA H APY-
THMH M3BECTHBIMU MeCTaMU OOUTaHHS. JTO BIIOA-
He 3aKOHOMEPHO, IOCKOABKY YCTaHOBACHHE IIeAH,
II0 KOTOPO¥ AMIIO He IOSIBASIETCS B OpTaH IpeABa-
PHUTEABHOTO PACCACAOBAHUS HAU CYAQ, AOCTATOYHO
TPYAOEMKUM IPOIIECCOM U He B COCTOSIHHU TapaH-
THPOBATbh MOAYYEHHE CBEACHHI O TOM, UTO AHI]O
AEHCTBUTEABHO CKPBIBACTCS U ACAACT ITO C IIEABIO
YKAOHEHHS OT CAGACTBHSA U CYAQ.

Caepyromeit  popMOIN  OpraHM3AIMOHHOM
(TIpOLieAypHOIT) OTBETCTBEHHOCTH SBASETCS HEAO-
IyCTHMOCTD AOKA3aTeAbCTB, COACPIKAIIUXCS B Mare-
PpHaAax, KOTOpbIe He OBIAU OTKPBITBI APYTOIT CTOPOHE
B nopsipke cT. 290 YIIK Ykpaunbl. OTa oTBeTCTBEH-
HOCTb PacIpOCTpaHsAeTCs KakK Ha CTOPOHY 3alljUThI,
TaK U HA CTOpPOHy OOBHHeHMs. B To sxe Bpems aast
CTOPOHBI OOBUHEHIIS TAKASI OTBETCTBEHHOCTD HIMeeT
CBOU OCOOEHHOCTH, KOTOPbIE BBITEKAIOT U3 0COOEH-
HOCTel IPOIIeAYPbI OTKPBITUSI CTOPOHOM 3aIlJUThI
Marepuasos B niopsiake cT. 290 YTIK YkpaussL.

Coraacno u. 6 c1. 290 YIIK Ykpauss! cro-
POHa 3aIUTBI AOAKHA IIPEAOCTABHUTb AOCTYI U
BO3MOKHOCTb CKOIIUPOBATb AIOObIE BeIjeCTBEH-
Hble AOKA3aTEAbCTBA MAM HX YaCTH, AOKYMEHTBI
HAH KOIIHHU C HUX. TakuM 00pasoM, 00s3aHHOCTD
CTOPOHBI 3aIUTHI OTPAHMYHBACTCS IIPEAOCTABAE-
HMeM AOCTYTIa K BeIlleCTBEHHbIM AOKa3aTeAbCTBAM
U AOKyMeHTOB. T0 ecTh, CBeACHMS, TOAYIEHHbIE B
pesyAbTaTe OIpoCa MOAO3PEBAEMBIM, €O 3alHT-
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suspects, accused and his announcement in the
interstate and / or international search is a basis
for special pre-trial investigation or special court
proceedings.

However, to ensure the right to protection
of a person against whom special criminal pro-
ceedings are being conducted, paragraph 8, part
2 of Art. 52 of the CPC of Ukraine provides for
the mandatory participation of a defense counsel.

A characteristic feature of a special pre-trial
investigation or trial is that this decision is made
based on the actual absence of the suspect or ac-
cused. Conclusions which stated that a person
has the purpose of evading the investigation and
the court (subjective component) are made on
the basis of objective data on the absence of the
person at the place of residence and other known
places of residence. This is quite natural, because
to know a purpose why a person does not ap-
pear to a pre-trial investigation body or court is
a rather time-consuming process and is not able
to guarantee that the person is in fact hiding and
doing so in order to evade investigation and trial.

The next form of organizational (proce-
dural) responsibility is the inadmissibility of
evidence contained in materials that have not
been disclosed to the other party in accordance
with Art. 290 of the Criminal Procedure Code of
Ukraine. This responsibility extends to both the
defense and the prosecution. At the same time,
for the prosecution, such responsibility has its
own peculiarities, which follow from the pecu-
liarities of the procedure for the party to open the
defense of materials in accordance with Art. 290
of the Criminal Procedure Code of Ukraine.

In accordance with Part 6 of Art. 290 of
the CPC of Ukraine, the defense is obliged to
provide access and the opportunity to copy any
physical evidence or parts thereof, documents or
copies thereof. Thus, providing access to physical
evidence and documents restricts the duty of the
defense. So, it is not necessary to disclose infor-
mation obtained as a result of questioning by the
suspect or his defense counsel to certain persons
during the pre-trial investigation.

We consider it necessary to note that the
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HHMKOM OIIPeACACHHBIX AHI] BO BpeMs AOCyAeOHO-
IO PaCcCACAOBAHHS OTKPBIBATh He 005I3aTeABHO.

CunTaeM HeOOXOAUMBIM OTMETHTD, YTO OT-
BETCTBEHHOCTb CTOPOHBI 3allIUTHI B AOKA3BIBAHHU
AOBOABHO CITeLj$pUIECKIM BHAOM OTBETCTBEHHO-
CTH II0 HECKOABKHMM IIPUYUHAM. YTOAOBHOE IIpO-
IIeCCyaAbHOE 3aKOHOAATEABCTBO COACPXKHT 00s-
3aTEAbCTBA TOABKO CTOPOHBI OOBUHEHHS OTKPBITD
MaTepuaabl B mopsiake cT. 290 YIIK Yipaunsr. Aas
CTOPOHBI 3AIUThI yYACTHE B AOKA3BIBAHUH SIBASIET-
Cs1 MPaBoOM, a He 06s13aHHOCTBIO. Taxk ske pemreHve
BOIIPOCA 00 OTKPBITUM MAU He OTKPBITHU OIIPeAe-
ACHHBIX MATePHAAOB OCYIIECTBASIETCSI CTOPOHOM
3AIIUTHI B 3aBUCHMOCTH OT ee >keAaHust. OAHAKO
BIIOAHE 000CHOBaHHO SIBASIETCS IIO3UIIUS 3AKOHO-
AaTeAsl, KOTOPOI1 yCTAHOBAEHO IIPABHAO, COTAACHO
KOTOPOMy CTOpPOHA 3alIUThl, B CAy4ae ee AOOpoO-
BOABHOTO pelleHHs] COOUpPaTh OIpeAeACHHbIE AO-
Ka3aTeAbCTBA M B AAABHEMHIIEM HCIIOAb30BATh HMX
B CyAe 00si3aHa AeHCTBOBATb B O0IIeM ITOPSIAKE, a
HeCOOAIOAEHHE ITOM IPOLieAyPHI OyAeT UMeTb I10-
CAEACTBHIS B BHAE HEAOITyCTUMOCTH AOKA3aTEABbCTB.

Briop. Caep0BaTeABHO, OTBETCTBEHHOCTD
AWI}a, B OTHOLIEHUH KOTOPOTO OCYIIeCTBASIETCS
OOBUHUTEABHAS ACSTEABHOCTD, HACTYIIAET B CAY-
yae HEeBBITOAHEHMS €I0 TPeOOBAaHMS 3aKOHA MAM
3aKOHHOTO TPeOOBAHHS CACAOBATEAS], IPOKYPO-
Pa, CAGAOBATeAsI CYAbH HAH CYAQ, BOIAOIJEHHO-
r0 B IPOLIECCYaAbHOM PEIIeHHU HAH B YCTHOM
Tpe6OBaHUH B XOA€ IIPOLIECCYAABHOTO AeHCTBUS,
M MOXeT 6bITh B CAeAYIOIIHMX popMax: 1) umymie-
CTBEHHas OTBETCTBEHHOCTb (HAAOKeHHe AEHeXk-
HOTO B3BICKAHHS 32 HESIBKY ITO BBI3OBY K CA€AOBA-
TEAIO, IIPOKYPOPY, CACACTBEHHOMY CyAbe, CYAY 32
HapylIeHue AMYHOTO 00s3aTeAbCTBA, B3BICKAHIE
3aA0Ta B AOXOA TOCYAAQpPCTBa) 2) NpHMeHeHue
npuHykAeHus (IPUBOA, TIPHHYAHTEABHOE OTHSI-
THe OHOAOTMYECKHMX 00pa3IioB, IIPUHYAUTEABHOR
OTKpBITHE XPaHUAMUI HpHu 06bicke) 3) OpraHH-
sanmonHas (TpolieAypHas) OTBETCTBEHHOCTb
(mpumenenue 60aee CypoBbIX Mep AU 60ABIIETO
pasMepa 3aA0ra BCAGACTBHE HApYILIEHHs paHee
[PHIMEHEHHBIX Mep, OCYIeCTBACHUE CIIeL[HAAbHO-
ro MPeABAPHTEABHOTO PACCACAOBAHHS U CIIEIIU-
AABHOTO CyA€OHOTO IPOU3BOACTBA BCACACTBHE
HesIBKU 110 BBI3OBY, IIPU3HAHME HEAOITyCTHMbIMU
AOKa3aTeAbCTBA, IIOAYIEHHBIX C HAPYLIEHHEM II0-
psiAKa MAU He OBIAM OTKPBITBI CTOPOHE OOBHHe-
HuA B nopsake cT. 290 YIIK Ykpaunsr.

responsibility of the defense in proving is a rather
specific type of liability for several reasons. The
criminal procedure legislation contains an obliga-
tion only for the prosecution to disclose materials
in accordance with Art. 290 of the Criminal Pro-
cedure Code of Ukraine.

For the defense, participation in proving is
a right, not an obligation. Similarly, the defense
party, depending on its will, makes the decision
of the opening or non-opening of certain mate-
rials. However, the position of the legislator is
well-founded, which establishes a rule according
to which the defense, in case of its voluntary de-
cision to collect certain evidence and further use
it in court, is obliged to act in general order, and
failure to comply with this procedure will have
consequences like inadmissible evidence.

Therefore, the responsibility of the per-
son against whom the prosecution is carried out
arises in case of non-compliance with the law or
the lawful request of the investigator, prosecu-
tor, investigating judge or court embodied in the
procedural decision or oral request during the
proceedings, and may take the following forms:
1) property liability (imposition of a penalty for
non-appearance on summons to the investiga-
tor, prosecutor, investigating judge, court, for
breach of personal obligation, recovery of bail
to state revenue); 2) use of coercion (record,
forced taking of biological samples, forced open-
ing of storage facilities during a search); 3) orga-
nizational (procedural) liability (application of
stricter precautionary measures or larger bail due
to violation of previously applied precautionary
measures, special pre-trial investigation and spe-
cial court proceedings due to non-appearance on
summons, inadmissibility of evidence obtained
in violation of the procedure or were not opened
to the prosecution in accordance with Article 290
of the CPC of Ukraine.
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Accelerarea urmdririi penale este un subiect sensibil
si este strdns legatd de termenul examindrii cauzei pena-
le. Nerespectarea termenului rezonabil sau, mai bine zis,
incilcarea acestui termen afecteazd dreptul pdrtilor la un
proces echitabil in virtutea art. 6 din Conventia Europeand
a Drepturilor Omului.

Accelerarea urmadririi penale este un remediu pentru
partile in proces care considerd cd li s-a incilcat termenul
de examinare a cauzei sale. Solutionarea problemei privind
incilcarea termenului rezonabil, precum si dispunerea ac-
celerdrii urmdririi penale tine de competenta judecdtorului
de instructie.

Partile pot cere accelerarea urmdririi penale si procuro-
rului ierarhic superior, care este obligat sd intervind in ve-
derea asigurdrii drepturilor procesuale a participantilor la
proces. Legislatia procesuali penald garanteazd destule re-
medii pentru asigurarea termenului rezonabil al urmdririi
penale, precum si parghii destule pentru a asigura dreptul
pértilor la un proces echitabil.

In ceea ce priveste examinarea propriu-zisd a cererii de
accelerare a urmdririi penale, precum si continutul cererii
respective, criteriile in baza cdrora judecitorul de instructie
adopti decizia, legislatia procesuali penali din Republi-
ca Moldova nu reglementeazd in concret acest fapt. Prin
urmare, articolul respectiv vine sd aducd concretizdri in
aceastd privintd, concluzii si propuneri de rigoare.

Cuvinte cheie: termen rezonabil, urmdrirea penald, ce-
rere de accelerare, procuror ierarhic superior, judecditor de
instructie, incheiere.

The acceleration of criminal investigation is a sensitive
issue and is closely linked to the deadline for examining the
criminal case. Failure to comply with the reasonable term
or, rather, violation of this term affects the right of the par-
ties to a fair trial by virtue of art. 6 of the European Conven-
tion on Human Rights.

Speeding up the prosecution is a remedy for the parties
to the proceedings who consider that the time limit for ex-
amining their case has been violated. Resolving the problem
of breach of the reasonable time, as well as the order of ac-
celerating the criminal investigation belongs to the compe-
tence of the investigating judge.

The parties may request the acceleration of the criminal
investigation also addressing to the hierarchically superior
prosecutor, who is obliged to intervene in order to ensure the
procedural rights of the participants in the trial. Criminal
procedural law guarantees sufficient remedies to ensure a
reasonable time for criminal prosecution, as well as suffi-
cient leverage to ensure the right of the parties to a fair trial.

With regard to the actual examination of the request for
acceleration of criminal prosecution, as well as the content
of that request, the criteria on the basis of which the inves-
tigating judge adopts the decision, the criminal procedural
legislation of the Republic of Moldova does not specifically
regulate this fact. Therefore, this article comes to bring con-
clusions and proposals in this regard.

Keywords: reasonable term, criminal investigation, re-
quest for acceleration, hierarchically superior prosecutor,
instruction judge, conclusion.

Introducere. Potrivitart. 6 § 1 CEDO Ori- Introduction. According to art. 6 § 1 of the

ce persoand are dreptul la judecarea in mod echitabil, ~ECHR Everyone has the right to a fair and public trial
in mod public si intr-un termen rezonabil a cauzei within a reasonable time. This right does not refer
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sale. Acest drept nu se referd doar la termenul ju-
decirii cauzei. El decurge din momentul inceperii
urmaririi penale si, chiar mai mult, din momentul
depunerii sesizarii organului de urmarire penala.

In conformitate cu prevederile art. 20 alin.
(S) CPP, In situatia in care, la efectuarea urmdririi
penale sau la judecarea unei cauze concrete, existd
pericolul incalcarii termenului rezonabil, partici-
pantii la proces pot adresa judecitorului de instruc-
tie sau, dupd caz, instantei care judecd in fond cauza
o cerere privind accelerarea urmdririi penale sau a
procedurii de judecare a cauzei. Din prevederile
legale distingem ca atunci cdnd o parte in proces
considerd ci i se incalci termenul rezonabil la
solutionarea efectiva a cauzei sale poate solicita,
printr-o cerere, accelerarea urmdririi penale. Ce-
rerea respectivi se va depune judecatorului de
instructie.

In opinia CC ..., faptul cd este suspendati ca-
uza penald nu poate servi drept temei de respingere a
plangerii inaintate in baza articolului 20 din Codul
de procedurd penald.!

Prevederile cu privire la examinarea cere-
rii de catre judecitorul de instructie deriva si din
prevederile art. 41 pct. 6/ 1) siart. 300 alin. (3/1)
CPP.

Astfel, potrivit art. 41 pct. 6') CPP, Jude-
catorul de instructie asigurd controlul judecdtoresc
in cursul urmdririi penale prin examinarea cereri-
lor privind accelerarea urmdririi penale. Conform
art. 300 alin. (3/1) CPP, Judecdtorul de instructie
examineazd cererile privind accelerarea urmdririi
penale.

Asupra aspectelor indicate supra s-a expus
si Curtea Constitutionala in Decizia din 20. 01.
2020.> Astfel, CC constata ca ,,articolul 20 din
Constitutie garanteazd, inter alia, ca urmdrirea pe-
nald i judecarea cauzei sd fie desfasurate intr-un
termen rezonabil. Principiul termenului rezonabil
al procesului penal reprezintd un element al aplicd-
rii dreptului la un proces echitabil. Conform acestui
principiu, organele de urmdrire penald si instantele

'DCC nr. 4 din 20.01.2020 de inadmisibilitate a sesizarii nr.
206g/2019 privind exceptia de neconstitutionalitate a arti-
colului 282 din Codul de proceduri penala (durata maxima
de mentinere a statutului de invinuit al persoanei)

2DCC nr. 4 din 20. 01. 2020 (pct.38).

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

only to the term of the trial of the case. It follows
from the moment the criminal investigation is initi-
ated and, even more, from the moment the notifica-
tion of the criminal investigation body is submitted.

According to the provisions of the art. 20
paragraph (5) of the Code of Criminal Procedure,
If, in the course of criminal proceedings or in the trial
of a specific case, there is a danger of violation of the
reasonable time, participants in the trial may address
to the investigating judge or, as the case may be, to the
trial court a request for the acceleration of the criminal
investigation or the trial of the case. From the legal
provisions we distinguish that when a party in the
process considers that his reasonable term for the
effective settlement of his case is violated, he may
request, through a request, the acceleration of the
criminal investigation. That request shall be sub-
mitted to the investigating judge.

According to the CC..., the fact that the
criminal case is suspended cannot serve as a ground
for rejecting the complaint submitted under Article
20 of the Code of Criminal Procedure.'

The provisions regarding the examination
of the application by the investigating judge also
derive from the provisions of art. 41 point 6/1)
and art. 300 paragraph (3/1) of the Code of
Criminal Procedure.

Thus, according to art. 41 point 61) of the
Code of Criminal Procedure, The investigating
judge ensures judicial control during the criminal
investigation by examining the requests regarding
the acceleration of the criminal investigation. Ac-
cording to art. 300 paragraph (3/1) of the Code
of Criminal Procedure, The investigating judge ex-
amines the requests regarding the acceleration of the
criminal investigation.

The Constitutional Court also exposed the
issues indicated above in the Decision of 20. 01.
2020.2 Thus, the CC finds that “Article 20 of the
Constitution guarantees, inter alia, that the prosecu-
tion and trial of the case shall be conducted within a
reasonable time. The principle of a reasonable time
for criminal proceedings is an element of the appli-
cation of the right to a fair trial. According to this
principle, criminal prosecution bodies and courts
have the obligation to ensure the resolution of crimi-
nal cases within a reasonable time (see CCD No. 3 of

' CCD no. 4 0f 20.01.2020 of inadmissibility of the notifica-
tion no. 206g/2019 on the exception of unconstitutionality
of the article 282 of the Code of Criminal Procedure (maxi-
mum duration of maintaining the status of the accused)
2CCD no. 4 of 20. 01. 2020 (point 38).
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de judecatd au obligatia de a asigura solutionarea
cauzelor penale intr-un termen rezonabil (a se vedea
HCC nr. 3 din 23 februarie 2016, § 78).”

»Curtea Europeand a stabilit cd durata rezo-
nabild a unei proceduri trebuie apreciatd in functie
de circumstantele cauzei si cu ajutorul urmdtoare-
lor criterii: complexitatea cauzei, comportamentul
reclamantului si cel al autoritdtilor competente,
precum si miza litigiului pentru cel interesat (e.g. a
se vedea Nakhmanovich v. Rusia, 2 martie 2006,
§ 95; Holomiov v. Moldova, 7 noiembrie 2006, §
137; Hajibeyli v. Azerbaidjan, 10 iulie 2008, § 50;
Cravcenco v. Moldova, 15 ianuarie 2008, § 44; Ma-
tei si Tutunaru v. Moldova, 27 octombrie 2009, §
5S; Panzariv. Moldova, 29 septembrie 2009, § 31;
Chiarello v. Germania, 20 iunie 2019, § 45).”*

Evaluarea termenului rezonabil al urmaririi
penale este reglementata si de legislatia procesu-
ald penala autohtona. Astfel, potrivit art. 20 alin.
(1), (2) si (3) CPP, (1) Urmarirea penald si jude-
carea cauzelor penale se face in termene rezonabile.
(2) Criteriile de apreciere a termenului rezonabil de
solutionare a cauzei penale sint: 1) complexitatea
cazului; 2) comportamentul participantilor la pro-
ces; 3) conduita organului de urmdrire penald si a
instantei de judecatd; 3/1) importanta procesului
pentru cel interesat; 4) virsta de pind la 18 ani a vic-
timei. (3) Urmdrirea penald si judecarea cauzelor
penale in care sint persoane aflate in arest, precum si
minori, se fac de urgentd si in mod preferential.

Legislatia procesuala penali indici in mod
concret ci la fiecare fazd sau etapa a procesului
penal exista subiecti diferiti cu privire la respec-
tarea termenului rezonabil. Astfel, potrivit art. 52
alin. (1) pct. 7) CPP, In cadrul urmdririi penale,
procurorul, in limita competentei sale materiale si te-
ritoriale asigurd respectarea termenului rezonabil de
urmdrire penald in fiecare cauzd penald. Prin urma-
re, la faza urmiririi penale respectarea termenu-
lui rezonabil este asiguratd de procuror, ultimul
avand si imputerniciri in temeiul art. 259 CPP de
a stabili si prelungi termenul urmaririi penale.

Metode si materiale aplicate. La elabora-
rea acestei publicatii a fost folosit materialul teore-
tic, normativ si empiric. De asemenea, cercetarea

$DCC nr. 4 din 20.01.2020,(pct. 30)
+DCC nr. 4 din 20.01.2020 (pct. 32)

February 23,2016, § 78).”

“The European Court has ruled that the rea-
sonable length of proceedings must be assessed in the
light of the circumstances of the case and by the fol-
lowing criteria: complexity of the case, the conduct of
the applicant and that of the competent authorities,
as well as the stake of the dispute for the interested
party (for example: see Nakhmanovich v. Russia,
of March 2, 2006, § 95; Holomiov v. Moldova, of
November 7, 2006, § 137; Hajibeyli v. Azerbai-
jan, of July 10, 2008, § 50; Cravcenco v. Moldova,
of January 15, 2008, § 44; Matei and Tutunaru v.
Moldova, October 27,2009, § SS; Panzari v. Mol-
dova, September 29, 2009, § 31; Chiarello v. Ger-
mania, June 20,2019, § 45).™

The assessment of the reasonable term of the
criminal investigation is also regulated by the local
criminal procedural legislation. Thus, according to
art. 20 paragraphs (1), (2) and (3) of the Code of
Criminal Procedure, (1) Criminal prosecution and
trial of criminal cases is done within a reasonable time.
(2) The criteria for assessing the reasonable term for
solving the criminal case are: 1) the complexity of the
case; 2) the behavior of the participants in the process;
3) the conduct of the criminal investigation body and
the court; 3/1) the importance of the process for the
interested party; 4) the victim’s age of up to 18 years.
(3) The criminal investigation and trial of criminal
cases involving persons in custody, as well as minors,
are carried out urgently and preferentially.

The criminal procedural legislation con-
cretely indicates that at each phase or stage of
the criminal process there are different subjects
regarding the observance of the reasonable term.
Thus, according to art. 52 paragraph (1) pt. 7) of
the Code of Criminal Procedure, During the crim-
inal investigation, the prosecutor, within the limits of
his material and territorial competence, ensures the
observance of the reasonable term of criminal investi-
gation in each criminal case. Therefore, at the stage
of the criminal investigation, the observance of
the reasonable term is ensured by the prosecutor,
the latter also having powers under art. 259 of the
Code of Criminal Procedure, to establish and ex-
tend the term of the criminal investigation.

Methods and materials applied. Theo-
retical, normative and empirical material was
used in the elaboration of this publication. Also,
the research of that subject was possible by ap-

3 CCD no. 4 of 20.01.2020,(point 30)
*CCD no. 4 0f20.01.2020 (point 32)
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respectivului subiect a fost posibila prin aplicarea
mai multor metode de investigare stiintifici spe-
cifice teoriei si doctrinei procesual-penale: meto-
da logicd, metoda analizei comparative, analiza
sistemica etc.

Scopul cercetarii. Cercetarea si analiza
cadrului normativ intern, a doctrinei precum si a
jurisprudentei privind modul de examinare a ce-
rerii privind accelerarea urmaririi penale §i reme-
diile garantate in vederea respectarii dreptului la
un proces echitabil, prin respectarea termenului
rezonabil.

Rezultate obtinute si discutii. La faza ur-
maririi penale, in cazul in care partile considera ca
este incilcat termenul de examinare a cauzei sale
depun o cerere in acest sens instantei de judecata.
Judecatorul de instructie dispune de competenta
de a verifica respectarea termenului rezonabil in
conformitate cu prevederile art. 41 pct. 6/1) si
art. 300 alin. (3/1) CPP.

»Curtea Europeand a retinut cd aflarea per-
soanei intr-o stare de incertitudine cu privire la vi-
itorul sdu pentru o perioadd indelungatd de timp,
tindnd cont de faptul cd risca o condamnare pena-
la, este contrard articolului 6 din Conventie. Cur-
tea Europeand a subliniat cd acuzatul are dreptul
la examinarea cazului sdu cu o diligentd speciald
si cd, in materie penald, articolul 6 din Conventie
este conceput pentru evitarea incertitudinii in care se
afld o persoand acuzatdi (Kalpachka v. Bulgaria, 2
noiembrie 2006, § 65; Borzhonov v. Rusia, 22 ia-
nuarie 2009, § 39; Grigoryan v. Armenia, 10 iulie
2012, § 129; Borobar i altii v. Romdnia, 29 ianua-
rie 2013, § 80).

Potrivit CC, ,In cazul in care existi perico-
lul incalcarii termenului rezonabil, persoana, inclu-
siv invinuitul, dispune de remedii procesuale pentru
apdrarea dreptului la judecarea cauzei intr-un ter-
men rezonabil. ... Astfel, dacd o persoana considerd
cd este mentinutd in calitate de invinuit o perioadd
indelungata de timp, atunci aceasta ar putea solici-
ta accelerarea urmdririi penale conform articolului
20 alin. (S) si (6) din Codul de procedurd penald
[desfasurarea procesului penal in termen rezona-
bil]. Prin urmare, invinuitul dispune de un instru-

S DCC nr. 4 din 20.01.2020 (pct. 37) .
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plying several methods of scientific investigation
specific to the theory and doctrine of criminal
proceedings: the logical method, the method of
comparative analysis, systemic analysis, etc.

The purpose of the research. Research
and analysis of the internal regulatory framework,
of the doctrine as well as of the jurisprudence on
the way of examining the request regarding the
acceleration of the criminal investigation and the
guaranteed remedies in order to respect the right
to a fair trial, by respecting the reasonable term.

Results obtained and discussions. At the
stage of the criminal investigation, if the parties
consider that the time limit for examining of their
case has been violated, they submit an applica-
tion to that court. The investigating judge has the
competence to verify the observance of the rea-
sonable term in accordance with the provisions of
art. 41 point 6/1) and art. 300 paragraph (3/1) of
the Code of Criminal Procedure.

“The European Court has held that finding a
person in a state of uncertainty about his or her future
for a long period of time, given that he or she is at risk
of a criminal conviction, is contrary to Article 6 of the
Convention. The European Court has emphasized
that the accused has the right to have his case exam-
ined with special diligence and that, in criminal mat-
ters, Article 6 of the Convention is designed to avoid
the uncertainty in which an accused person finds him-
self (Kalpachka v. Bulgaria, November 2, 2006, §
6S; Borzhonov v. Russia, January 22, 2009, § 39;
Grigoryan v. Armenia, July 10,2012, § 129; Borobar
and others v. Romania, January 29, 2013, § 80).”

According to CC, “If there is a danger of a
breach of the reasonable time, the person, including
the accused, has procedural remedies to defend the
right to a trial within a reasonable time. ... Thus, if a
person considers that he is being held as an accused for
a long period of time, then he could request the acceler-
ation of the criminal investigation according to article
20 paragraphs (S) and (6) of the Code of Criminal
Procedure [conducting criminal proceedings within a
reasonable time]. Therefore, the accused has a proce-
dural tool to defend the right to respect for the speed of
the process by using the accelerating appeal.”

Not only the person at risk of a criminal
conviction has procedural remedies in order to
defend the right to a fair trial, in terms of the rea-

$ CCD no. 4 0f 20.01.2020 (point 37).
¢ CCD no. 4 of 20.01.2020(point 38),
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ment procesual de apdrare a dreptului la respecta-
rea celeritatii procesului prin utilizarea recursului
acceleratoriu.”

Remedii procesuale in vederea aparirii
dreptului la un proces echitabil, prin prisma ter-
menului rezonabil o are nu doar persoana care
riscd o condamnare penala.’

Solutii de ordin procesual pentru a revin-
deca respectarea termenului rezonabil le au si ce-
lelalte parti ale procesului penal. Acest drept este
inserat in art. 20 alin. (5) CPP. Potrivit normei re-
spective, In situatia in care, la efectuarea urmdririi
penale sau la judecarea unei cauze concrete, existd
pericolul incalcarii termenului rezonabil, partici-
pantii la proces pot adresa judecitorului de instruc-
tie sau, dupd caz, instantei care judecd in fond cauza
o cerere privind accelerarea urmdririi penale sau a
procedurii de judecare a cauzei.

Din imperative legale mentionate si anume
a sintagmei ,participantii la proces pot adresa ju-
decatorului de instructie”, se desprinde ideia ca le-
gea nu indica concret care dintre participanti au
dreptul si care nu de a se adesa cu o cerere privind
accelerarea urmdririi penale. CPP acordi aceste
remediu tuturor participantilor care consideri ca
dreptul la un proces echitabil, prin nerespectarea
termenului rezonabil, li s-a incilcat.

De mentionat ci in normele de procedura
penala ce acordi nemijlocit drepturi procesuale
pentru pirtile in proces, cu exceptia invinuitului
si aparatorului acestuia, nu este indicat in concret
acest remediu, iar prin art. 20 alin. (5) CPP legis-
latorul a largit spectrul subiectilor procesului in
privinta recursului acceleratoriu.

Prin urmare, consideram ca acest drept il au
doar victima, partea vatimatd, banuitul, invinui-
tul, partea civila, partea civilmente responsabils,
reprezentantii legali, reprezentantii si succesorii
lor, precum si aparartorii. Astfel, propunem ca in
normele ce acordd drepturile acestor subiecti sa
fie prevazut in mod concret dreptul la remediul de
accelerare a procedurilor in care sunt vizati acestia.

$DCC nr. 4 din 20.01.2020(pct. 38),

7 Conform art. 66 alin. (2) pct. 35) CPP, invinuitul are
dreptul de a sesiza procurorul ierarhic superior sau, dupa
caz, instanta de judecata despre incilcarea termenului re-
zonabil.

sonable term.”

Procedural solutions to claim compliance
with the reasonable time have the other parts of
the criminal process. This right is inserted in art.
20 paragraph (S) of the Code of Criminal Proce-
dure. According to the respective norm, If, in the
course of criminal proceedings or in the trial of a spe-
cific case, there is a danger of violation of the reason-
able time, participants in the trial may address to the
investigating judge or, as the case may be, to the trial
court a request for the acceleration of the criminal
investigation or the trial of the case.

From the mentioned legal imperatives,
namely of the phrase “participants in the trial may
address the investigating judge”, the idea emerges
that the law does not indicate correctly which of the
participants have the right and which don’t have, to
comply with a request regarding the acceleration of
the criminal investigation. The Code of Criminal
Procedure grants this remedy to all participants who
consider that the right to a fair trial, by failing to meet
the reasonable deadline, has been violated.

It should be mentioned that in the norms of
criminal procedure that directly grant procedural
rights for the parties in the process, except for
the accused and his defense counsel, this remedy
is not specifically indicated, and by art. 20 para-
graph (S) of the Code of Criminal Procedure the
legislator broadened the spectrum of the subjects
of the process regarding the accelerator appeal.

Therefore, we consider that this right has
only the victim, the injured party, the suspect, the
accused, the civil party, the civilly responsible par-
ty, the legal representatives, their representatives
and successors, as well as the defenders. Thus, we
propose that the rules granting the rights of these
subjects to provide in a concrete way the right to
the remedy of acceleration of the procedures in
which they are concerned.

We find that the criminal procedural legis-
lation does not regulate the content of the request
to accelerate the criminal investigation, neither
by form nor by content.

In our view, the criminal procedural law
must be amended and supplemented so as to
provide that the request for the acceleration of
criminal prosecution be made in writing and this

7 According to art. 66 paragraph (2) point 35) of the Code
of Criminal Procedure, the accused has the right to notify
the hierarchically superior prosecutor or, as the case may
be, the court about the violation of the reasonable term.
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Constatidm, ci legislatia procesuala penala
nu reglementeaza continutul cererii de accelera-
re a urmaririi penale, nici dupa forma si nici dupa
continut

Dupa noi, legea procesuald penali trebuie
modificatd §i completatd, astfel incit si prevada
ca cererea privind accelerarea urmdririi penale
sd fie formulata in scris si aceasta cerere trebuie,
si cuprindi: a) denumirea instantei de judecats;
b) numele, prenumele, domiciliul sau resedin-
ta persoanei fizice, respectiv denumirea si sediul
persoanei juridice; c) calitatea procesuali in ca-
uza penald a persoanei fizice sau juridice care in-
tocmeste cererea; d) numele si calitatea celui care
reprezinta partea in proces, iar in cazul reprezen-
tarii prin avocat, numele acestuia si sediul profe-
sional; e) adresa de corespondent; f) numarul
cauzei penale; g) organul de urmarire penala care
instrumenteazi cauza penald; h) motivele de fapt
si de drept pe care se intemeiaza cererea privind
accelerarea urmadririi penale; i) data si semnatura
persoanei care depune cererea.?

In continuare ne propunem si analizam
normele procesuale penale care acorda parghii de
asigurare a termenului rezonabil si de respectare a
acestui termen.

In unele cazuri, legea procesuald penald
indicd termeni concreti pentru efectuarea unor
actiuni sau a unor acte procesuale, de exemplu,
prezentarea in termen de 48 de ore de citre pro-
curor judecatorului de instructie procesul-verbal
si suportul in original pe care au fost inregistrate
comunicirile (art. 132/9 alin. (15) CPP), aplica-
rea masurilor de protectie pe un termen de pana
la 3 luni (art. 215/1 alin. (4) CPP), solutionarea
imediatd dar nu mai tarziu de 15 zile a cererilor si
demersurilor (art. 246 alin. (1) CPP), expedierea
actelor de constatare organului de urmarire pena-
13 in termen de 24 ore (art. 273 alin. (3) CPP),
dispunerea inceperii urmaririi penale in cel mult
30 zile (art. 274 alin. (1) CPP), verificarea de
catre procuror a cauzei primite in termen de cel
mult 15 zile (art. 290 alin. (1) CPP), etc. In aceste
termene organul de urmarire penali este obligat
sd efectueze actiunea sau actul procesual, ceea ce

¢ Textul este inspirat din prevederile art. 488/3 alin. (5) din
Codul de procedura penali al Roméniei.
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request must include: a) the name of the court; b)
name, surname, domicile or residence of the nat-
ural person, respectively name and registered of-
fice of the legal person; c) the procedural quality
in the criminal case of the natural or legal person
who draws up the request; d) the name and ca-
pacity of the person representing the party to the
proceedings, and in the case of representation by
a lawyer, his name and registered office; e) mail-
ing address; f) the number of the criminal case; g)
the criminal investigation body that investigates
the criminal case; h) the factual and legal grounds
on which the request for speeding up the criminal
investigation is based; i) date and signature of the
person submitting the application.®

Next, we intend to analyze the criminal
procedural norms that grant the levers of ensur-
ing the reasonable term and of observing this
term.

In some cases, the criminal procedural law
indicates specific deadlines for the performance
of actions or procedural acts, for example, the
presentation within 48 hours by the prosecutor
to the investigating judge of the minutes and the
original support on which the communications
were recorded (art. 132/9 paragraph (15) of the
Code of Criminal Procedure), application of pro-
tection measures for a period of up to 3 months
(art. 215/1 paragraph (4) of the Code of Crimi-
nal Procedure ), immediate resolving but not later
than 15 days of requests and approaches (art.
246 paragraph (1) of the Code of Criminal Pro-
cedure), sending the documents to the criminal
investigation body within 24 hours (art. 273 para-
graph (3) of the Code of Criminal Procedure),
ordering the start of the criminal investigation
within a maximum of 30 days (art. 274 paragraph
(1) of the Code of Criminal Procedure), verifica-
tion by the prosecutor of the case received within
a maximum of 15 days (art. 290 paragraph (1)
of the Code of Criminal Procedure), etc. Within
these terms, the criminal investigation body is
obliged to carry out the action or procedural act,
which gives rise to a means imposed by law for
not delaying the criminal investigation and re-
specting the rights of the participants in the trial.
The same Code of Criminal Procedure, through
the prism of art. 230 paragraph (2), stipulates that
If for the exercise of a procedural right a certain term

8 The text is inspired by the provisions of art. 488/3 para-
graph (5) of the Romanian Code of Criminal Procedure.
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da nagtere unui mijloc impus de lege pentru ne-
tergiversarea urmaririi penale si respectarea unor
drepturi a participantilor la proces. Tot CPP, prin
prisma art. 230 alin (2), stipuleaza ca In cazul in
care pentru exercitarea unui drept procesual este
prevdazut un anumit termen, nerespectarea acestuia
impune pierderea dreptului procesual si nulitatea
actului efectuat peste termen.

In alte cazuri, CPP impune obligatiuni la
respectarea termenului rezonabil §i misuri im-
perative privind asigurarea termenului de citre
unii subiecti procesuali. De exemplu, termenul
de urmirire penali fixat de procuror este obliga-
toriu pentru ofiterul de urmirire penala (art. 259
alin. (3) CPP), respectarea termenului rezonabil
la urmarirea penala se asigurd de citre procuror
(art. 20 alin. (4) CPP) etc. Potrivit art. 271 alin.
(4) CPP, Dacd procurorul ierarhic superior, in li-
mita competentei sale materiale si teritoriale, din
oficiu sau la solicitare, constatd in mod rezonabil cd
organul de urmdrire penald sau procurorul cdrora,
conform legii, le revine efectuarea sau conducerea
urmdrii penale nu asigurd in termen rezonabil cer-
cetarea completd, obiectivd si sub toate aspectele a
circumstantelor cauzei in vederea stabilirii adevd-
rului, acesta dispune, printr-o ordonantd motivatd,
efectuarea urmdririi penale de cdtre un alt organ si-
milar. Aceste prevederi presupun panghii efective
si concrete in asigurarea termenului rezonabil al
urmdririi penale si asigurarii dreptului la un pro-
ces echitabil.

Dupd cum am mentionat, participantii la
proces care considerd ci li se incalcd examinarea
cauzei sale intr-un termen rezonabil pot inainta
o cerere cu privire la accelerarea urmdririi penale.
Aceasti cerere se va examina de citre judecatorul
de instructie. Potrivit art. 20 alin. (S) CPP, Exami-
narea cererii se face in absenta pdrtilor, in termen de S
zile lucrdatoare, de cdtre judecatorul de instructie sau,
dupd caz, de cdtre un alt judecdtor sau de un alt com-
plet de judecatd decit cel care examineazd cauza.

Curegret, legea procesuald penald nu regle-
menteazd procedura examindrii cererii de accele-
rare a urmiririi penale. In atare de circumstante
apare intrebarea care este procedura, daca daca
legea nu o prevede in mod expres? Practica judi-
ciara ne demonstreaza cd atunci cand s- a depus

is provided, its non-observance imposes the loss of the
procedural right and the nullity of the act performed
after the term.

In other cases, the Code of Criminal Proce-
dure imposes obligations on reasonable time and
mandatory measures to ensure the deadline by
some procedural subjects. For example, the pros-
ecution deadline set by the prosecutor is manda-
tory for the prosecution officer (art. 259 para-
graph (3) of the Code of Criminal Procedure),
the observance of the reasonable term for the
criminal investigation is ensured by the prosecu-
tor (art. 20 paragraph (4) of the Code of Criminal
Procedure) etc. According to art. 271 paragraph
(4) of the Code of Criminal Procedure, If the hi-
erarchically superior prosecutor, within the limits of
his material and territorial competence, ex officio or
upon request, reasonably finds that the criminal in-
vestigation body or the prosecutor who, according to
the law, is responsible for executing or conducting the
criminal investigation does not provide a complete
investigation within a reasonable time, objective and
in all respects of the circumstances of the case in or-
der to establish the truth, he orders, by a reasoned
ordinance, accomplishment of criminal investigation
by another similar body. These provisions presup-
pose effective and concrete levers in ensuring the
reasonable term of the criminal investigation and
ensuring the right to a fair trial.

As mentioned, participants in the trial who
consider that their case is being violated within a
reasonable time may file a request regarding the
acceleration of the criminal investigation. This re-
quest will be examined by the investigating judge.
According to art. 20 paragraph (5) of the Code
of Criminal Procedure, The examination of the ap-
plication is made in the absence of the parties, within
S working days, by the investigating judge or, as the
case may be, by another judge or by another judicia-
ry than the one examining the case.

Unfortunately, the criminal procedural law
does not regulate the procedure for examining
the request to accelerate the criminal investiga-
tion. In such circumstances, the question arises as
to what the procedure is, if the law does not ex-
pressly provide for it? Judicial practice shows us
that when the request for speeding up the crimi-
nal investigation has been filed, the investigating
judge asks the prosecutor for an information note
on the criminal case, which would include the ac-
tions that have been taken and what measures are
to be taken in that case; which is the reason for
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cererea privind accelerarea urmdririi penale, ju-
decatorul de instructie solicita procurorului o
nota informativa privitorla cauza penald, care ar
cuprinde actiunile ce au fost efectuate, precum si
ce masuri urmeazi si fie indeplinite in cauza re-
spectiva si care este motivul tergiversarii urmaririi
penale in general. Drept exemplu poate servi in-
cheierea din 20.11.2019°, in care este expres indi-
cat faptul parvenirii notei informative din partea
procurorului.

Aceasta practicd in opinia noastra nu co-
respunde bunelor practici in materie, deoarece
judecitorul de instructie examineaza cererea pri-
vind accelerarea urmiririi penale fird a avea acces
efectiv la materialele cauzei penale, iar nota infor-
mativa prezentatd de procuror este una subiec-
tiva §i poate contine informatii ce nu corespund
materialelor cauzei penale cercetate. Totodat3,
procedura solicitdrii notei informative nu este re-
glementata de legea procesuald penala.

Aviand in vedere cele expuse, consideram
ca in cazul parvenirii unei cereri privind accelera-
rea urmaririi pernale in secretariatul instantei de
judecata si dupd repartizarea acesteia aleatoriu
judecatorului de instructie, ultimul trebuie sa so-
licite, in termeni imediati, dar nu mai tarziu de 3
zile, procurorului materialele cauzei penale. In asa
mod vor fi respectate principiile procesului penal,
implicit cel al cercetirii nemijlocite, sub toate as-
pectele a probelor prezentate de parti. Daci ju-
decatorul de instructie va cerceta cererea privind
accelerarea urmaririi penale in raport cu materia-
lele cauzei penale, acesta va putea decide obiectiv
asupra continutului cererii respective.

O problemi in acest sens poate apirea asu-
pra accesului partilor la materialele cauzei penale.
Dupa noi, nu existd careva impedimente, deoare-
ce judecatorul de instructie, fiind garantul respec-
tarii drepturilor, tindnd cont de confidentialitatea
urmaririi penale, in urma audierii pozitiei fieca-
rui participant la sedint3, va decide in ce masura
acestia pot avea acces la materialele prezentate de
procuror.

In aceasti ordine de idei, propunem ca
prevederile art. 20 alin. (5) CPP si fie modifica-

9 Incheierea Judecitoriei Chisiniu, sediul Centru din
20.11.2019, emisa in Dosarul nr. 10-1516/19.
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delaying the prosecution in general. An example
is the conclusion of 20.11.20199, in which it is
expressly indicated the fact of the receipt of the
informative note from the prosecutor.

In our opinion, this practice does not cor-
respond to good practice, as the investigating
judge examines the request to expedite the crimi-
nal investigation without actually having access
to the materials of the criminal case, and the in-
formation note presented by the prosecutor is
subjective and may contain information that does
not correspond to the case of the criminal inves-
tigations. At the same time, the procedure for re-
questing the information note is not regulated by
the criminal procedural law.

In view of the above, we consider that in
case of arequest regarding the acceleration of the
criminal investigation in the court secretariat and
after its random distribution to the investigat-
ing judge, the latter must request, in immediate
terms, but not later than 3 days, the prosecutor
of the criminal case. In this way, the principles of
criminal proceedings will be respected, implicitly
that of direct investigation, in all aspects of the
evidence presented by the parties. If the investi-
gating judge will investigate the request regarding
the acceleration of the criminal investigation in
relation to the materials of the criminal case, he /
she will be able to decide objectively on the con-
tent of the respective request.

Anissue in this regard may arise over the ac-
cess of the parties to the materials of the criminal
case. According to us, there are no impediments,
because the investigating judge, being the guaran-
tor of respect for rights, taking into account the
confidentiality of the criminal investigation, after
hearing the position of each participant in the
hearing, will decide to what extent they can access
the materials presented by the prosecutor.

In this order of ideas, we propose that the
provisions of art. 20 paragraph (5) of the Code of
Criminal Procedure should be amended and sup-
plemented so that the court hearing on the exami-
nation of the request for acceleration of the criminal
investigation is closed, but with the participation
of the party who filed the request and the prosecu-

tor exercising or conducting the criminal investiga-

° Conclusion of the Chisinau Court, Centru headquarters
from 20.11.2019, issued in File no. 10-1516 / 19.
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te si completate, astfel incit sedinta de judecata
privind examinarea cererii de accelerare a urmari-
rii penale si fie inchisd, dar cu participarea partii
care a depus cererea respectiva i a procurorului
care exercitd sau conduce urmirirea penala.’® In
asa mod, se va respecta egalitatea armelor in pro-
ces, iar sedinta respectiva si decizia ulterioara a
instantei de judecati va fi una obiectiva §i nu for-
mali asa cum este astizi.

Binednteles, in formula propusi ar exista
riscul tergiversarii examindrii cererii. Din per-
spectiva indicatd, consideram ca aceastd cerere
poate fi examinata in lipsa partilor, cu conditia
existentei dovezilor de citare legald a partilor la
procdura remediului aceleratoriu.

In concluzie putem afirma ci etapele exa-
mindrii cererii privind accelerarea urmaririi pena-
le de pana la pronuntare, si anume:

— inregistrarea cererii respective in cance-
laria instantei;

— desemnarea judecatorului de instructie
prin distribuirea aliatorie a cererii;

- solicitarea imediata a materialelor cauzei
penale;

— prezentarea materialelor cauzei penale
de citre procuror judecitorului de instructie in
cel mult 24 de ore din momentul solicitarii;

— citarea partilor (procurorului si a per-
soanei care a inaintat cererea sau a aparatorului

19 Tn acest context CC a Romaniei, constatd cd, pentru ca sus-
pectul, inculpatul, persoana vatamatd, partea civild sau partea
responsabild civilmente care a avut de suferit din cauza duratei
nerezonabile a procesului penal si aibd plenitudinea exercitdrii
drepturilor lor, este necesar ca acestea sd beneficieze nu doar de o
procedurd exclusiv scrisd, ci si de contradictorialitate i oralitate,
componente ce sunt de esenta dreptului la un proces echitabil si a
dreptului la apdrare. De asemenea, garantiile drepturilor anteri-
or invocate presupun dreptul participantilor la procesul penal de
a lua cunogtintd de toate argumentele prezentate instantei si de a
le dezbate. Curtea constatd cd aceste probleme pot fi solutionate
prin reglementarea unei proceduri contradictorii si orale de so-
lutionare a contestatiei privind durata procesului penal. DCC a
Romaniei din 09 iunie 2018 referitoare la exceptia de necon-
stitutionalitate a dispozitiilor art. 488 /4 alin. (5) din Codul de
procedura penala si ale art. 105 din Legea nr. 255/2013 pen-
tru punerea in aplicare a Legii nr. 135/2010 privind Codul de
procedura penali si pentru modificarea i completarea unor
acte normative care cuprind dispozitii procesual penale (pct.
29, 30). Disponibili - http://legislatie.just.ro/Public/Detali-
iDocumentAfis/169879

tion.' In this way, the equality of arms in the process
will be respected, and the respective hearing and the
subsequent decision of the court will be an objective
one and not a formal one as it is today.

Of course, in the proposed formula there
would be a risk of delaying the examination of
the application. From the indicated perspective,
we consider that this request can be examined in
the absence of the parties, provided that there is
evidence of legal summons of the parties to the
accelerator remedy procedure.

In conclusion, we can state that the stages
of the examination of the application regarding
the acceleration of the criminal investigation until
the pronouncement, and namely:

— registration of that request in the court
registry;

- appointment of the investigating judge
by random distribution of the application;

- immediate request for criminal case ma-
terials;

— presentation of the materials of the crimi-
nal case by the prosecutor to the investigating judge
within 24 hours from the moment of the request;

- summoning the parties (the prosecutor
and the person who made the request or his or
her defense counsel);

— listening to the parties and examining the
materials of the file;

- examination of the application in the ab-
sence of the parties (the prosecutor or the person

19 In this context, the CC of Romania, Notes that in order
for the suspect, defendant, injured party, civil party or civilly
liable party who has suffered as a result of the unreasonable
length of the criminal proceedings to have the full exercise of
their rights, it is necessary that they benefit not only from an
exclusively written procedure, but also of adversarial character
and orality, components that are the essence of the right to a
fair trial and the right to defense. Also, the guarantees of rights
previously invoked presuppose the right of the participants in
the criminal trial to take note of all the arguments presented to
the court and to debate them. The Court notes that these issues
can be resolved by regulating an adversarial and oral procedure
for resolving the appeal concerning the length of the criminal
proceedings. DCC of Romania of June 9, 2015 regarding the
exception of unconstitutionality of the provisions of the art.
488/4 paragraph (5) of the Code of Criminal Procedure
and of art. 105 of the Law no. 255/2013 for the implemen-
tation of the Law no. 135/2010 on the Code of Criminal
Procedure and for amending and supplementing some
normative acts that include criminal procedural provisions
(points 29, 30). Available - http://legislatie.just.ro/Public/
DetaliiDocumentAfis/169879
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acesteia);

— ascultarea partilor si examinarea materia-
lelor dosarului;

— examinarea cererii in lipsa partilor (pro—
curorului sau a persoanei care a inaintat cererea
ori a apiratorului acesteia), cu conditia cd existd
dovada citarii legale.

Sustinem ci sedinta de judecatd in pro-
cedura recursului acceleratoriu, trebuie si fie
desfagurata cu respectarea principiilor procesului
penalsiin conditiile generale ale judecirii cauzei,
aplicate in mod corespunzitor.

Dupi examinarea cererii privind accelera-
rea urmdririi penale judecatorul de instructie este
obligat sd se pronunte. In conformitate cu preve-
derile art. 20 alin. (6) CPP, Judecditorul de instruc-
tie sau instanta decide asupra cererii din alin. (S)
printr-o incheiere motivatd, prin care fie cd obligd
organul de urmdrire penald sau, dupd caz, instanta
care judecd in fond cauza sd intreprindd un act pro-
cesual, stabilind, dupd caz, un anumit termen pentru
accelerarea procedurii, fie cd respinge cererea. Inche-
ierea nu se supune nici unei cdi de atac.

Dupid cum observim judecitorul de
instructie se va pronunta privitor la cererea de
accelerare a urmaririi penale prin emiterea unei
incheieri, dispunidnd admiterea cererii si obligd
organul de urmdrire penala si intreprindi un act
procesual, fie respinge cererea. De mentionat fap-
tul ca, poate fi exista si admiterea partiala a cererii.

Potrivit normei indicate supra judecatorul
de instructie, care decide admiterea cererii pri-
vind accelerarea urmiririi penale, obliga organul
de urmirire penali sa intreprinda un act procesu-
al. In continuare ne propunem si analizim sintag-
ma previzuti laart. 20 alin. (6) CPP ,,un act proce-
sual”. Suntem dispusi sa intelegem ca legislatorul
prin act procesual a avut in vedere actul procedu-
ral definit in art. 6 pct. 1) CPP ca - document prin
care se consemneazd orice actiune procesuald pre-
vazutd de prezentul cod, si anume: ordonantd, pro-
ces-verbal, rechizitoriu, incheiere, sentintd, decizie,
hotdrire etc. Prin urmare, pentru neinterpretarea
ambiguu a notiunilor respective, suntem de ideea
ca ,actul procesual” din art. 20 alin. (6) CPP si fie
substituit cu sintagma ,,act procedural”.

Totodatd, suntem de péarerea ca sintagma
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who submitted the request or his defense coun-
sel), if there is evidence of a court summons.

We maintain that the court hearing in the
accelerator appeal procedure must be conducted
in compliance with the principles of criminal pro-
ceedings and in the general conditions of the trial
of the case, properly applied.

After examining the request for accelerat-
ing the criminal investigation, the investigating
judge is obliged to rule. According to the pro-
visions of art. 20 paragraph (6) of the Code of
Criminal Procedure, The investigating judge or the
court decides on the request from paragraph (S) by a
reasoned decision, either obliging the criminal inves-
tigation body or, as the case may be, the court hear-
ing the merits of the case to take a procedural act,
establishing, as the case may be, a certain deadline
for speeding up the procedure, or rejecting applica-
tion. The conclusion is not subject to any appeal.

As we observe, the investigating judge will
rule on the request to speed up the criminal inves-
tigation by issuing a decision, ordering the admis-
sion of the request and obliges the criminal inves-
tigation body to take a procedural act, or reject
the request. It should be noted that there may be
partial admission of the application.

According to the rule indicated above, the
investigating judge, who decides to admit the re-
quest regarding the acceleration of the criminal
investigation, obliges the criminal investigation
body to undertake a procedural act. Next, we
intend to analyze the phrase provided in art. 20
paragraph (6) of the Code of Criminal Procedure
“a procedural act”. We are willing to understand
that the legislator by procedural act took into ac-
count the procedural act defined in art. 6 pt. 1)
of the Code of Criminal Procedure as - document
recording any procedural action provided for in this
code, namely: ordinance, minutes, indictment, con-
clusion, sentence, decision, resolution, etc. Therefore,
for an unambiguous interpretation of the relevant
concepts, we proceed from the fact that the “pro-
cedural act” from art. 20 paragraph (6) of the
Code of Criminal Procedure should be replaced
with the phrase “procedural action”.

At the same time, we are of the opinion that
the phrase “obliges the criminal investigation body
.. to undertake a procedural act”, may have several
meanings. We do not exclude that in case the in-
vestigating judge will oblige the undertaking of a
procedural act, the criminal investigation body will
execute the requirements of the court, performing
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,»0bligd organul de urmdrire penald ... sd intreprindd un
act procesual”, poate avea mai multe intelesuri. Nu
excludem ci in cazul cind judecitorul de instructie
va obliga intreprinderea unui act procedural, orga-
nul de urmarire penald va executa cerintele instantei
de judecats, realizand doar acel act. Consideram ca
judecitorul de instructie trebuie si sa decida nu doar
privitor la indeplinirea unui act, ci asupra urmariri
penale in ansamblu, stabilind un termen concret in
vederea finalizarii acesteia."

In literatura de specialitate din Roménia se
mentioneaza ci judecitorul de drepturi si libertati
care a examinat contestatia privind termenul re-
zonabil al procesului ,,...nu va putea da indrumari
si nu va putea oferi dezlegiri asupra unor proble-
me de fapt si de dreptcare si anticipeze modul de
solutionare a procesului....care sa aduci atingere
libertdtii procurorului de a pronunta solutia pe
care o considera legala si temeinici.”"?

O alta problema pe care am dori sd o abor-
dam este stabilirea termenului de citre judecato-
rul de instructie privind obligarea organului de
urmarire penala de a indeplini actele procedurale
si terminarea urmaririi penale. Degi, CPP ci jude-
catorul de instructie stabileste un anumit termen
pentru accelerarea procedurii, analiza practicii
judiciare, demonstreazd ontrariul. Astfel, prin
stabilirea unui anumit termen, legea are in ve-
dere stabilirea termenului concret (zile, luni, ani
etc.). In practica judiciard intilnim cazuri cind
judecitorul de instructie nu stabileste in mod
concret termenul respectiv. Drept exemplu poa-
te servi Incheierea Judecitoriei Chisiniu (sediul
Ciocana) din 16.06.2020."In speti judecitorul
de instructie admite cererea de accelerare a urma-
ririi penale si obliga organul de urmarire penald
si procurorul si intreprinda in termeni proximi
actiuni procesuale. Astfel, instanta nu stabilegte
un termen concret, folosind sintagma ,termeni
proximi”.

" Evident judecatroul de instructie nu este in drept a indica
solutia de finalizare a urmaririi penale - fie incetarea, fie -
termiarea urmaririi penale.

12 Daniel Marius Morar. (coordonator) Codul de procedu-
rd penala in Jurisprudenta Curtii Constitutionale: comenta-
rii pe articole. Ed. Hamangiu. Bucuresti.2021, p. 1308

13 Tncheierea Judecitoriei Chisiniu (sediul Ciocana) din
16.06.2020, emisa in cadrul dos. nr. 10-836,/2020.

only that act. We consider that the investigating
judge must decide not only on the execution of an
act, but on the criminal investigation as a whole,
setting a concrete deadline for its completion."

In the Romanian literature it is mentioned
that the judge of rights and freedoms who exam-
ined the appeal regarding the reasonable term of
the trial “... will not be able to give guidance and
will not be able to offer solutions on settlement
of the case .... which would affect the prosecutor’s
freedom to pronounce the solution he considers
legal and sound.”"

Another issue that we would like to address
is the establishment of the term by the investigat-
ing judge regarding the obligation of the criminal
investigation body to fulfill the procedural acts
and the completion of the criminal investigation.
Although, the Code of Criminal Procedure stipu-
lates that the investigating judge sets a certain
deadline for the acceleration of the procedure, the
analysis of the judicial practice, demonstrates the
contrary. Thus, by establishing a certain term, the
law intends to establish the concrete term (days,
months, years, etc.). In judicial practice we en-
counter cases when the investigating judge does
not concretely establish the respective term. An
example could be the Conclusion of the Chisinau
Court (Ciocana headquarters) in 16.06.2020."
In the task case, the investigating judge admits the
request to speed up the criminal investigation and
obliges the criminal investigation body and the
prosecutor to take legal action in the nearest fu-
ture. Thus, the court does not set a specific term,
using the phrase “proximate terms”.

It is to be appreciated, however, that, in the
same conclusion, the investigating judge not only
ordered the execution of a procedural act, but or-
dered the undertaking of actions by the criminal
investigation body and the prosecutor in order to
adopt a solution according to art. 291 of the Code
of Criminal Procedure. We consider this approach
correct in order to ensure the right to a fair trial,
by respecting the reasonable deadline, obliging the

' Obviously, the investigating judge is not entitled to indi-
cate the solution for completing the criminal investigation
- either the execution or - the completion of the criminal
investigation.

2Daniel Marius Morar. (coordonator) Codul de procedura
penali in Jurisprudenta Curtii Constitutionale: comentarii
pe articole. Ed. Hamangiu. Bucuresti.2021, p. 1308

3 Conclusion of the Chisinau Court (Ciocana headquar-
ters) of 16.06.2020, issued within the file no.10-836,/2020.
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Este totusi de apreciat faptul c3, in aceiasi in-
cheiere, judecatorul de instructie nu a dispus doar
indeplinirea unui act procedural, dar a dispus intre-
prinderea actiunilor de catre organul de urmarire
penald si procuror in vederea adoptarii unei solutii
potrivit art. 291 CPP. Consideram aeasti abordare
corecta in vederea asigurérii dreptului la un proces
echitabil, prin respectarea termenului rezonabil,
obligind organul de urmirire penala i procurorul
de a termina urmirirea penala.

Prin urmare judecatorul de instructie tre-
buie sa stabileasca un termen in vederea accele-
rarii urmdririi penale si indeplinirii actelor pro-
cedurale ce se impun, iar reiesind din materialele
cauzei penale sa stabileascd un termen prin care
obliga organul de urmirire penala §i procurorul
sd intreprinda masuri in vederea finalizarii urma-
ririi penale. Pentru a evita interpretarea ambigua
a normelor procesual penale privind remediul ac-
celeratoriu propunem modificarea si completarea
art. 20 alin. (6) CPP in acest sens.

Exista cazuri cdnd judecatorul de instructie
corect intelege continutul normelor procesuale
penale si adoptd o decizie judicioasiAstfel, drept
exemplu serveste Incheierea Judecitoriei Centru,
mun. Chisinau din 01.08.2013", prin care judeca-
torul de instructie a admis cererea privind accele-
rarea urmdririi penale si a obligat procurorul si in-
treprindd toate mdsurile previzute de art. 291-297
CPP, pe cauza penald nr. 20100xxxxx, stabilindu-i
pentru aceasta un termen de 30 zile, pdnd la data de
30 august 2013.

Am atestat cazuri in care instantele resping
cererea privind accelerarea urmadririi penale din
motivul neprezentrii de catre parti a unor pro-
be in sustinerea cerintelor invocate. Drept exem-
plu, poate servi Incheierea Judecitoriei Chisiniu
(sediul Ciocana) din 09. 06. 2020', prin care a
fost respinsi cererea avocatului din motivul ci la
cererea privind accelerarea urmaririi penale nu au
fost anexate alte acte si probe in sustinerea celor
invocate.

Consideram ca hotarérile de agest gen nu
s-ar inscrie la bunele practici in materie, deoare-

14 Incheierea Judecitoriei Centru, mun. Chisiniu din 01.
08.2013, emisa in cauza penald nr. 20100xxxxx.

15 Tncheierea Judecitoriei Chisiniu (sediul Ciocana) din
09. 06. 2020, emisa in cadrul dos. nr. 10-813,/2020.
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criminal investigation body and the prosecutor to
complete the criminal investigation.

Therefore, the investigating judge must
set a deadline in order to speed up the criminal
investigation and fulfill the required procedural
acts, and based on the materials of the criminal
case to establish a deadline that obliges the crimi-
nal investigation body and the prosecutor to take
measures to complete the criminal investigation.
In order to avoid the ambiguous interpretation of
the criminal procedural norms regarding the ac-
celerating remedy, we propose the modification
and completion of art. 20 paragraph (6) of the
Code of Criminal Procedure in this regard.

There are cases when the investigating
judge correctly understands the content of the
criminal procedural rules and adopts a judicious
decision. Thus, as an example serves the Conclu-
sion of the Centru Court, Chisinau municipal-
ity, from 01.08.2013", whereby the investigating
judge admitted the request for accelerating the
criminal investigation and obliged the prosecutor
to take all the measures provided by art. 291-297 of
the Code of criminal Procedure, on the criminal case
no. 20100xxxxx, setting a deadline of 30 days for
this, until August 30, 2013.

There were attested cases in which the
courts reject the request regarding the accelera-
tion of the criminal investigation due to the non-
presentation by the parties of some evidence in
support of the invoked requirements. The Con-
clusion of the Chisinau Court (Ciocana head-
quarters) from 09. 06. 2020 can serve as an exam-
ple", rejecting the lawyer’s request on the ground
that no other documents and evidence were an-
nexed in support of the application for speeding
up the criminal proceedings.

We consider that such decisions would not
be in line with good practice in this area, as they
would place an excessive burden on the shoulders
of the person claiming the postponement of the
criminal investigation. At the stage of the crimi-
nal investigation, the suspect, the accused cannot
have any evidence, does not know all the materi-
als of the criminal case and, respectively, cannot
present the respective documents to the court.
The criminal procedural law grants the remedy of

* Conclusion of the Center Court, Chisiniu municipality,
of 01. 08. 2013, issued in criminal case no. 20100xxxxx.

'S Conclusion of the Chisinau Court (Ciocana headquar-
ters) of 09. 06. 2020, issued within the file no.10-813/2020.
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ce ar pune pe umerii persoanei care reclami ter-
giversarea urmdririi penale, o povard excesiva.
La faza urmadririi penale, banuitul, invinuitul nu
poate dispune de careva probe, nu cunoste toate
materialele cauzei penale si, respectiv, nu poate
prezenta aceste actele respective instantei de ju-
decata. Legea procesuala penald acorda remediul
de accelerare a urmadririi penale prin simpla pre-
tindere a incalcarii acestui drept. Respectiv, par-
tea nu este obligatd si prezinte careva dovezi in
acest sens. Ba din contra, cele invocate in cerere
trebuie verificate prin obligarea procurorului de
a prezenta materialele cauzei penale, iar aceastea
urmeau a fi supuse examindrii in cadrul sedintei
de judecata.

Consideram ci termenul stabilit de citre
judecatorul de instructie la admiterea cererii pri-
vind accelerarea urmdririi penale are o influenta
directd asupra termenului de urmarire penala sta-
bilit sau prelungit de catre procuror. Astfel, sun-
tem de parerea ci, desi stabilirea §i prelungirea
termenului de urmarire penald, potrivit art. 259
CPP, este atributia procurorului, totusi atunci
cand judecitorul stabileste termenul urmare a
examindrii cererii de accelerare a urmaririi pena-
le, acest termen este obligatoriu si presupune ca
noul termen de urmarire penald, care poate fi pre-
lungit doar de cdtre judecdtorul de instructie la
demersul motivat al procurorului. (s.a.)

Prin urmare, se impune imperativ com-
pletarea si modificarea legii procesuale penale in
acest sens. Or, in cazul in care procurorul, dupa
depdsirea termenului stabilit de judecitorul de
instructie, prelungeste termenul urmaririi penale
si efectueazd actiuni procesuale, ultimele risca si
cada sub incidenta nulitatii sau inadmisibilitatii, ca
acte indeplinite peste termenul prevazut de lege.

Un alt subiect la care dorim sa facem
referintd tine de posibilitatea partilor de a adre-
sa cerere de accelerare a urmiririi penale nu doar
judecatorului de instructie. Consideram ci o ast-
fel de cerere poate fi adresatasi procurorului care
conduce urmirirea penali intr-o cauzi penald sau
procurorului ierarhic superiorin conformitate cu:

— prevederile art. 52 alin. (1) pct. 7) CPP,
potrivit carora procurorul asiguri respectarea ter-
menului rezonabil de urmadrire penali in fiecare
cauzd penali;

accelerating the criminal investigation by simply
claiming the violation of this right. Respectively,
the party is not obliged to present any evidence
in this regard. On the contrary, those invoked in
the application must be verified by requiring the
prosecutor to present the materials of the crimi-
nal case, and these were to be examined during
the court hearing.

We consider that the term established by
the investigating judge when admitting the request
regarding the acceleration of the criminal investi-
gation has a direct influence on the criminal inves-
tigation term established or extended by the pros-
ecutor. Thus, we are of the opinion that, although
the establishment and extension of the criminal
investigation term, according to art. 259 of the
Code of Criminal Procedure, is the power of the
prosecutor, however when the judge sets the time
limit after examining the request to expedite the
prosecution, this time is mandatory and presup-
poses that the new term of prosecution, which can
be extended only by the investigating judge to the
reasoned approach of the prosecutor.

Therefore, it is imperative to complete and
amend the criminal procedural law in this regard.
However, if the prosecutor, after exceeding the
term established by the investigating judge, ex-
tends the term of the criminal investigation and
carries out procedural actions, the latter risk falling
under the incidence of nullity or inadmissibility, as
acts performed beyond the term provided by law.

Another subject we want to refer to is the pos-
sibility for the parties to request a speeding up of the
criminal investigation, not only for the investigating
judge. We consider that such a request may also be
addressed to the prosecutor conducting the crimi-
nal investigation in a criminal case or to the hierar-
chically superior prosecutor in accordance with:

- the provisions of art. 52 para. (1) pt. 7)
of the Code of Criminal Procedure, according to
which the prosecutor ensures the observance of
the reasonable term of criminal investigation in
each criminal case;

- art. 259 paragraphs (2), (3) of the Code
of Criminal Procedure, according to which the
term of criminal prosecution in a concrete case
is established by the prosecutor by ordinance,
taking into account the criteria for assessing the
reasonable term provided in art. 20 paragraph (2)
of the Code of Criminal Procedure and this term
may be extended;

- art. 271 paragraph (4) of the Code of Crim-
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—art. 259 alin. (2), (3) CPP, in conformi-
tate cu caretermenul de urmirire penald intr-o ca-
uzd concreti se stabileste de citre procuror prin
ordonant3, tinindu-se cont de criteriile de apre-
ciere a termenului rezonabil prevazute la art. 20
alin. (2) CPP si acest termen poate fi prelungit;

—art. 271 alin. (4) CPP, - procurorul ierar-
hic superior, in limita competentei sale materi-
ale si teritoriale, din oficiu sau la solicitare, daci
constata in mod rezonabil ci organul de urmarire
penald sau procurorul carora, conform legii, le re-
vine efectuarea sau conducerea urmirii penale nu
asigurd in termen rezonabil cercetarea complets,
obiectiva si sub toate aspectele a circumstantelor
cauzei in vederea stabilirii adevirului, acesta dis-
pune, printr-o ordonantd motivati, efectuarea ur-
maririi penale de catre un alt organ similar.

Conducéndu-se de prevederile art. 53/1
alin. (3) lit. d) CPP, procurorul ierarhic superior
este in drept sd retraga i si transmitd altui procu-
ror materialele i cauzele penale in cazul:

¢) neintreprinderii actiunilor necesare pe cauza
penald in mod nejustificat mai mult de 30 de zile.'®

Prin urmare, legea procesuald penali acor-
da mai multe remedii partilor de a se adresa cu
cerere de accelerare a urmdririi penale atat jude-
catorului de instructie, cit si procurorului care
conduce urmirirea penala sau procurorului ierar-
hic superior acestuia.

Potrivit art. 300 alin. (4) CPP, Demersurile
si plingerile inaintate conform prevederilor alin. (1)-
(3) se examineazd de catre judecdtorul de instructie
la locul efectudrii urmdririi penale sau a mdsurii spe-
ciale de investigatii. Continutul normei respective
dicteaza imperativ locul unde se examineaza ce-
rerea de accelerare a urmaririi penale. Cu alte cu-
vinte, cererea de accelerare a urmaririi penale se
va depune la instanta de judecata (judecatorul de
instructie) in raza teritoriala de efectuare a urma-
ririi penale sau a misurii speciale de investigatii.

Existd lacune si in cazul normei vizate, de-
oarece potrivit art. 300 alin. (4) CPP, judecitorul
de instructie ar examina doar demersurile si plan-

16 Tn acest caz nu ar exista nici un impediment procesual
pentru a contesta in ordinea previzuti de art. 313 CPP,
un eventual refuz al procurorului ierarhic superior privind
transmiterea dosarului penal altui procuror in conformitate
cu prevederile art. $3/1 alin. (3) lit. d) CPP
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inal Procedure, - the hierarchically superior prosecu-
tor, within the limits of his material and territorial
competence, ex officio or upon request, if he reason-
ably finds that the criminal investigation body or the
prosecutor who, according to the law, is responsible
for executing or conducting the criminal investiga-
tion does not provide a complete investigation, ob-
jective and in all respects of the circumstances of the
case in order to establish the truth, he orders, by a
reasoned ordinance, conducting a criminal investi-
gation by another similar body.

- Following the provisions of art. 53/1 para-
graph (3) letter d) of the Code of Criminal Proce-
dure, the hierarchically superior prosecutor has the
right to withdraw and transmit to another prosecu-
tor the materials and criminal cases in case:

c) failure to take the necessary actions on the
criminal case unjustifiably for more than 30 days.'®

Therefore, the criminal procedural law pro-
vides several remedies to the parties to address
with a request for acceleration of the criminal in-
vestigation both the investigating judge and the
prosecutor conducting the criminal investigation
or the hierarchically superior prosecutor.

According to art. 300 paragraph (4) of
the Code of Criminal Procedure, Petitions and
complaints submitted according to the provisions of
paragraph (1)-(3") are examined by the investigat-
ing judge at the place of the criminal investigation
or the special investigative measure. The content of
that rule imperatively dictates the place where the
request for accelerated prosecution is examined.
In other words, the request for acceleration of the
criminal investigation will be submitted to the
court (investigating judge) within the territorial
competence of the criminal investigation or the
special investigative measure.

There are gaps in the case of the rule in
question, because according to art. 300 paragraph
(4) of the Code of Criminal Procedure, the inves-
tigating judge would only examine the petitions
and the complaints. These two acts cannot be
considered as a request to accelerate the criminal
investigation.

From the analysis of the provisions of art.

16 In this case, there would be no procedural impediment
to contest in the order provided by art. 313 of the Code
of Criminal Procedure, a possible refusal of the hierarchi-
cally superior prosecutor regarding the transmission of the
criminal file to another prosecutor in accordance with the
provisions of art. $3/1 paragraph (3) letter d) of the Code
of Criminal Procedure
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gerile. Aceste doud acte nu pot fi considerate ca
cerere de accelerare a urmdririi penale.

Din analiza prevederilor art. 300 CPP, re-
zulta cd demersurile si plangerile sunt acte diferite
de cererea de accelerare a urmaririi penale, abor-
dand altfel de obiecte de examinare. In actuala
reglementare s-ar prezuma ci cererea privind ac-
celerarea urmadririi penale urmeaza procedura de-
punerii plangerii in ordinea art. 298-299/2, 313
CPP, ceea ce vine in contrazicere cu prevederile
art. 20 alin. (5) CPP.

Prin urmare, consideram necesar a fi com-
pletat si modificat art. 300 alin. (4) CPP, astfel in-
cat sa reglementeze, pe langd demersuri si plangeri,
si examinarea cererii privind accelerarea urmaririi
penale specificat in art. 300 alin. (3/1) CPP.

Din perspectiva celor analizate supra conchi-
dem ca legislatia procesuala penald garanteaza des-
tule remedii pentru asigurarea termenului rezonabil
al urmaririi penale, precum si parghii destule pentru
a asigura dreptul partilor la un proces echitabil.

Suntem solidari cu autorii de specialitate
din Romania privitor la criteriile ce trebuie si fie
evaluate de judecitorul de instructie, care exami-
neaza cererea privind accelerarea urmiririi pena-
le: a) natura si obiectul cauzei; b) complexitatea
cauzei, inclusiv prin luarea in considerare a numa-
rului de participanti si a dificultitilor de adminis-
trare a probelor; c) elementele de extraneitate ale
cauzei; d) etapa procesuala in care se afld cauza
si durata etapelor procesuale anterioare; e) com-
portamentul partii care a depus cererea privind
accelerarea urmadririi penale in cadrul cauzei pe-
nale investigate, inclusiv din perspectiva exercita-
rii drepturilor sale procesuale si procedurale si din
perspectiva indeplinirii obligatiilor sale in cadrul
procesului; f) comportamentul celorlalti partici-
panti in cauza, inclusiv al autorititilor implicate;
g) interventia unor modificiri legislative aplicabi-
le cauzei; h) alte elemente de naturi si influente-
ze durata procedurii.'”

'7 Fiind inspirati de jurisprudenta CtEDO in materie, dar
si de prevederile art. 488/5 CPP al Romaniei. A se vedea:
Daniel Marius Morar. (coordonator) Codul de proceduri
penala in Jurisprudenta Curtii Constitutionale: comentarii
pe articole. Ed. Hamangiu. Bucuresti. 2021, p. 1306-1307.

300 of the Code of Criminal Procedure, it fol-
lows that the petitions and the complaints are acts
which differ from the request to speed up the crim-
inal investigation, addressing different objects of
examination. In the current regulation, it would be
presumed that the request regarding the accelera-
tion of the criminal investigation follows the pro-
cedure of submitting the complaint in the order of
art. 298-299 / 2, 313 of the Code of Criminal Pro-
cedure, which contradicts the provisions of art. 20
paragraph (5) of the Code of Criminal Procedure.

Therefore, we consider it necessary to com-
plete and modify art. 300 paragraph (4) of the
Code of Criminal Procedure, so as to regulate, in
addition to proceedings and complaints, the exam-
ination of the request regarding the acceleration of
the criminal investigation specified in art. 300 para-
graph (3/1) of the Code of Criminal Procedure.

From the perspective of those analyzed
above, we conclude that the criminal procedural
legislation guarantees sufficient remedies to en-
sure the reasonable term of the criminal investi-
gation, as well as sufficient leverage to ensure the
right of the parties to a fair trial.

We are in solidarity with the specialized
authors from Romania regarding the criteria that
must be evaluated by the investigating judge, who
examines the request regarding the acceleration of
the criminal investigation: a) the nature and object
of the case; b) complexity of the case, including by
taking into account the number of participants and
the difficulties of administering the evidence; c)
the extraneous elements of the case; d) the proce-
dural stage in which the case is and the duration of
the previous procedural stages; e) the conduct of
the requesting party for the acceleration of criminal
proceedings in the criminal case under investiga-
tion, including from the perspective of the exercise
of its procedural rights and from the perspective of
the fulfillment of its obligations in the process; f)
the behavior of the other participants concerned,
including the authorities involved; g) the interven-
tion of some legislative changes applicable to the
case; h) other elements likely to influence the du-
ration of the procedure."”

'7 Being inspired by the jurisprudence of the ECtHR in
the matter, but also by the provisions of art. 488/5 of the
Code of Criminal Procedure of Romania. See: Daniel
Marius Morar. (coordonator) Codul de proceduri penali
in Jurisprudenta Curtii Constitutionale: comentarii pe arti-
cole. Ed. Hamangiu. Bucuresti. 2021, p. 1306-1307.
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In sfarsit sustinem ca reomandarile noastre
privind procedura examindrii cererii de accelera-
re a urmaririi penale vor contribui la desivérsirea
procedurilor respective in vederea instituirii
unui remediul efectiv pentru garantarea la nivel
national al dreptului la un proces echitabil.

@tiin;ejuridice// Legal Sciences, nr. 14/ 2021, ISSN 1857-0976)

Finally, we argue that our recommenda-
tions on the procedure for examining the request
to speed up prosecution will contribute to the
completion of those proceedings with a view to
establishing an effective remedy for guaranteeing
the right to a fair trial at national level.
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Monumentele juridice bizantine au influentat [1]
dezvoltarea dreptului scris feudal al Tdrilor Roma-
ne. Textul legilor laice si bisericesti bizantine a fost
folosit la inceput in traducere slavd, pentru ca apoi sd
fie tradus si in limba romdnd. In timpul domniilor fa-
nariote, textele juridice bizantine erau uneori folosite
chiar in limba neogreacd, dupd cum dovedesc cdrtile
de judecatd ale vremii.

Dominatia bizantind din secolele X-XIII a stimu-
lat dezvoltarea relatiilor de productie feudale si con-
solidarea paturilor autohtone suprapuse. In acelasi
timp, existenta unui drept de tip feudal (constituit pe
un fundament roman), a permis autohtonilor si vind
in contact direct cu dreptul bizantin pe care l-au pds-
trat (dupd incetarea dominatiei acestora), si vehicu-
latla nord de Dundre. In aceste conditii se poate vorbi
de fenomenul receptirii, care pe teritoriul tdrii noas-
tre a prezentat aspecte specifice, legate de persistenta
traditiilor juridice romano-bizantine.

Cuvinte-cheie: receptii romano-bizantine, sistem
de drept, institutii juridice, feudalism, drept canonic.

Byzantine legal monuments influenced [1]. the
development of the feudal written law of the Roma-
nian Principalities. Byzantine secular and ecclesiasti-
cal laws were first used in Slavic translation and then
translated into Romanian. During the Phanariot
rule, the Byzantine legal texts were sometimes used
even in the Modern Greek language, as evidenced by
the court books of the time.

The Byzantine domination of the 10th - 13th
centuries stimulated the development of feudal pro-
duction relations and the consolidation of overlap-
ping native strata. At the same time, the existence of
a feudal law (established on a Roman foundation),
allowed the natives to come into direct contact with
the Byzantine law that they kept (after the end of
their domination) and circulated in the north of the
Danube. In these conditions, we can talk about the
phenomenon of reception, which on the territory of
our country presented specific aspects, related to the
persistence of Roman-Byzantine legal traditions.

Keywords: Roman-Byzantine receptions, legal
system, legal institutions, feudalism, canon law.

Introducere. Inci in cadrul primelor
formatiuni politice romanesti incep a se contura
si primele norme ale dreptului feudal a caror ori-
gine trebuie cercetatd incd din perioada sistemu-
lui de reguli de conduiti din cadrul obstilor si al
confederatiilor de obsti [2].

Conturarea, iar ulterior formarea dreptului
feudal roménesc a reprezentat un proces istoric
care porneste de la transformarea vechilor reguli
de conduiti (cunoscute in secolele IV-X), in ca-
drul obstilor si confederatiilor de obsti si conti-
nud, in timp, prin contopirea acestora cu normele

Introduction. Even in the first Romanian
political formations, the first norms of the feudal
law began to take shape, the origin of which must
be researched since the period of the system of
rules of conduct within the communes and the
communes confederations [2].

The shaping, and later, the formation of
the Romanian feudal law represented a histori-
cal process that starts from the transformation of
the old rules of conduct (known in the 4th -10th
centuries ), within the communes and the confed-
erations of communes and continues, in time, by
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cutumiare (ulterior editate de puterea de stat fe-
udala).

Vechile reguli de conduitd, vegheate in
aplicarea si respectarea lor de conducerea colecti-
va a obstilor, se refereau in mod deosebit la acele
acte, zilnic repetate ale productiei, repartitiei si
schimbului de produse, acte care s-au impus in-
tregii colectivitati sub forma unor norme genera-
le. In mod evident, alituri de aceste norme s-au
situat si cele referitoare la judecarea diferitor ca-
uze: cisatorie, filiatie etc..., toate fiind statornicite
ca urmare a unei indelungate practici (anterioard
sec al IV-lea), dar cu inceputuri bine conturate
odati cu teritorializarea obstii.

In acelasi timp au aparut noi norme juridi-
ce sub forma de obiceiuri corespunzitoare prime-
lor relatii feudale (denumite ale ,feudalismului
timpuriu”), care vor consacra relatiile feudale din-
tre majores terrae si tirinime, relatiile de vasalita-
te, organizarea politica a societatii. Toate aceste
norme, sub forma cutumiari, au evoluat in statele
feudale romanesti, aplicindu-se in toata perioada
de dezvoltare a feudalismului, fari a fi codificate.
Existenta lor este atestatd de documente interne,
ulterioare intemeierii statelor, interpretate con-
form metodei retrospective, precum si de docu-
mentele diferitor cancelarii striine (maghiare,
sarbe, polone), care sub diferite denumiri: ,,jus
valachicum”, ,,voloschi zacon”, denumeau drep-
tul romanesc folosit de romani.

Rezultate obtinute si discutii. Primul factor
pentru formarea unui drept de tip feudal in térile ro-
mane l-a reprezentat fundamentul roman, cel de-al
doilea factor care a permis autohtonilor si vinid in
contact direct cu dreptul bizantin pe care l-au pastrat
si vehiculat la nord de Dunire se reduce la cucerirea
de ciitre Bizant a Bulgariei risaritene (in a doua ju-
mitate a secolului al X-lea), ce a permis bizantinilor
stapénirea tinuturilor de la Dunirea de Jos si din Do-
brogea, locuite de autohtoni romani.

In aceste conditii se poate vorbi de fenome-
nul receptirii [3], care pe teritoriul tirii noastre a
prezentat aspecte specifice, legate de persistenta
traditiilor juridice romano-bizantine.

1. Legislatia bizantina si influenta aces-
teia in dezvoltarea ulterioara a dreptului ro-
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merging them with the customary norms (later
edited by the feudal state power).

The old rules of conduct, supervised in
their application and observance by the collec-
tive management of the communes, referred in
particular to those acts, daily repeated of produc-
tion, distribution and exchange of products, acts
which were imposed on the whole community in
form of general rules. Obviously, along with these
rules were also those related to the judgment of
various cases: marriage, filiation, etc ..., all being
established as a result of a long practice (previous
4th century), but with beginnings well outlined
with the territorialization of the community.

At the same time, new legal norms emerged
in form of customs corresponding to the first feu-
dal relations (called of early feudalism), which
will enshrine feudal relations between “majores
terrae” and peasantry, relations of bondage, po-
litical organization of society. All these norms, in
customary form, evolved in the Romanian feudal
states, being applied throughout the period of de-
velopment of feudalism, without being codified.
Their existence is attested by internal documents,
subsequent to the founding of the states, inter-
preted according to the retrospective method, as
well as by the documents of various foreign chan-
celleries (Hungarian, Serbian, Polish), which un-
der different names: “jus valachicum”, “voloschi
zacon”, called Romanian law used by Romanians.

Results obtained and discussions. The
first factor of the formation of a feudal law in the
Romanian countries was the Roman founda-
tion, the second factor that allowed the natives to
come into direct contact with Byzantine law that
they kept and circulated in the north of the Dan-
ube is reduced to the conquest by the Byzantium
of eastern Bulgaria (in the second half of the 10th
century), which allowed the Byzantines to take
into possession the lands of the Lower Danube
and Dobrogea, inhabited by Romanian natives.

In these conditions we can talk about the
phenomenon of reception [3], which on the ter-
ritory of our country presented specific aspects,
related to the persistence of Roman-Byzantine
legal traditions.

1. Byzantine legislation and its influ-
ence on the further development of the Roma-
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manesc

Dreptul bizantin s-a dezvoltat pe baza
legislatiei lui Tustinian. El a incercat si revitalizeze
societatea romand in tiparele clasice, in speranta
naiva cd, in acest fel, va reusi sa stopeze declinul
civilizatiei romane [4]. Incercarea sa a esuat, ast-
tel, dupa Iustinian, limba si modul de viata latine
au fost inlocuite cu limba §i spiritualitatea greaca,
iar Imperiul Roman de Rasirit a devenit Imperiul
Bizantin.

Una dintre cele mai importante realizari
ale imparatului Iustinian a fost noua codificare a
dreptului roman, realizind monumentul juridic
care mai tarziu (sec.al XVI-lea) a fost numit Cor-
pus juris civilis.

Pe plan istoric general insd, legislatia lui
Tustinian a avut o importantd inestimabila pe care
nimeni nu o putea banui la acea epocd. Dupa cum
se stie, documentele dreptului clasic, impreuni cu
alte creatii ale culturii romane, au pierit in cea mai
mare parte, Digestele lui Iustinian, cea mai im-
portanti lucrare a intregii opere legislative, ne-au
parvenit pe cale directa. Or, Digestele cuprind nu-
meroase fragmente din lucrarile jurisconsultilor
clasici, prin intermediul cirora umanitatea a pu-
tut cunoaste si valorifica tezaurul gandirii juridice
romane.

Totodatd, constitutiile imperiale, cuprin-
se in Codul lui Iustinian, ne dau posibilitatea si
cunoagtem evolutia ideilor si institutiilor juridice
atat in domeniul dreptului public, cat si in cel al
dreptului privat.

Legislatia lui Iustinian a fost alcituitd din
patru parti: Codul, Digestele sau Pandectele, In-
stitutele si Novelele.

Codul reprezenta o culegere (si o revizui-
re) a constitutiilor imperiale anterioare. In prima
lui formd, Codul lui Iustinian a intrat in vigoare
in anul 529, iar in 534 a apirut un cod revizuit.
Digestele (Pandectele) sunt, dupa cum am punc-
tat anterior, o culegere de fragmente din operele
celor mai mari jurisconsulti romani, privind dife-
rite probleme juridice, al ciror continut a fost insa
adaptat conditiilor economico-sociale din secolul
VI. Institutele cuprind principiile fundamentale
ale dreptului roman in forma unui manual juri-

nian law.

The Byzantine law was developed on the
basis of Justinian’s law. He tried to revitalize Ro-
man society in the classical patterns, in the naive
hope that in this way he would be able to stop the
decline of Roman civilization [4]. His attempt
failed, after Justinian, the Latin language and the
way of life were replaced by the Greek language
and spirituality, and the Eastern Roman Empire
became the Byzantine Empire.

One of the most important achievements of
Emperor Justinian was the new codification of the
Roman law, by creating the legal monument that
later (16th century) was called Corpus Juris Civilis.

On a general historical level, however, Jus-
tinian’s legislation was of inestimable importance
that no one could have guessed at that time. As it
is known, the documents of the classical law, to-
gether with other creations of the Roman culture,
perished, for the most part, The Digest of Justin-
ian, the most important work of the entire legis-
lative work, reached us directly. Or, the Digest
includes numerous fragments from the works of
the classical jurisconsults, through which human-
ity was able to know and capitalize the treasure of
the Roman legal thought.

At the same time, the imperial constitu-
tions, included in the Justinian Code, give us the
opportunity to know the evolution of the legal
ideas and institutions both in the field of public
and private law.

Justinian’s legislation consisted of four
parts: the Code, the Digest, the Pandects, the In-
stitutes, and the Novels.

The Code was a collection (and a revision)
of previous imperial constitutions. In its first form,
the Justinian Code came into force in 529, and in
534 a revised code appeared. The Digest (Pan-
dects) is, as I pointed out earlier, a collection of
fragments from the works of the greatest Roman
jurists, on various legal issues, the content of which
was adapted to the economic and social conditions
of the 6th century. The Institutes include the fun-
damental principles of Romanian law in the form
of a legal textbook. The content of the Institutions
is based on the comments of some brilliant Ro-
manian lawyers. Last but not least, the Novels are
Justinian’s new laws, which came into force after
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dic. Continutul institutiilor se intemeiaza pe co-
mentariile unor striluciti jurisconsulti romani. In
final, dar nu in cele din urma, Novelele sunt noile
legi ale lui Iustinian, aparute in urma intrarii in vi-
goare a codului. Aceste noi legi nu au mai fost co-
dificate de citre imparat, ci ulterior au fost stranse
in culegeri cu caracter particular [S].

Legislatia lui Tustinian a reprezentat o ulti-
ma etapi a indelungatului proces de dezvoltare a
dreptului roman. Dispozitiile invechite ale drep-
tului roman din perioada clasici au fost inlitura-
te, addugandu-se altele care oglindeau transfor-
marile economice i sociale produse in Imperiul
Roman de Risérit pina la inceputul secolului al
VI-lea.

Legislatia lui Iustinian a suferit modificari
succesive in timpul diferitilor imparati care au ur-
mat la tronul Bizantului, primele modificiri mai
importante fiind infiptuite in timpul imparatilor
din dinastia Isaurilor [6]. Dupi o lungi perioadi
de anarhie politica, in care timp Imperiul Bizantin
afost gravamenintat de arabi, aristocratia militara
aimpus la tron, in anul 717, pe Leon III, originar
din Isauria (Asia Mici), care a intemeiat dinastia
Isaurienilor. In structura aparatului de stat, rolul
important il avea acum o noud aristocratie, ridica-
ta in mare parte din mediul comunititilor sategti.
Aceasta noud aristocratie lupta impotriva privile-
giilor bisericii ortodoxe in mai multe forme, intre
care si iconoclastia, adici lupta impotriva cultului
icoanelor.

In secolele VII-VIII, odati cu patrunderea
pe teritoriul Imperiului Bizantin a slavilor, aflati
in faza de descompunere a oranduirii gentilice, se
intdreste pozitia taranimii libere, determinand o
reformare a regimului agrar.

Totodati in anul 867-911, domnia este
preluatd de imparatul Vasile I, fondatorul dinasti-
ei macedoniene, reprezentantii cireia au sprijinit
biserica ortodoxa, restabilind cultul icoanelor si
abrogand legislatia Isaurilor.

Cele mai importante monumente juridice
bizantine elaborate in epoca dinastiei Isauriene i
Macedoniene, prevederile cirora pot fi usor se-
sizabile in reglementarile dreptului cutumiar ro-
manesc si ale primelor pravile scrise, mai ales in
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the Code came into force. These new laws were no
longer codified by the emperor but were later col-
lected in private collections[S].

Justinian’s legislation was a final stage in
the long process of developing Roman law. The
obsolete provisions of Roman law from the classi-
cal period were removed, adding others that mir-
rored the economic and social transformations
produced in the Eastern Roman Empire until the
beginning of the 6