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Acest studiu este destinat abordarii modele-
lor legislative de definire a infractiunii in legislatiile
penale din spatiu roméanesc (Romania si Republica
Moldova). Au fost identificare trei concepte prin
prisma carora in legislatiile de referinta a fost defi-
nitd notiunea de ,,infractiune”: conceptul substantial
sau material, conceptul formal §i conceptul substan-
tial-formal. Aceste modele au fost determinate de
interesele sociale ce au format obiect al protectiei
juridico-penale in respectiva perioada de dezvoltare
a societatii.

Cuvinte-cheie: infractiune, pedeapsd, pericol so-

cial, ilegalitate.

This study is intended to approach the legisla-
tive models of the definition of the offence in the crim-
inal legislations of the Romanian area (Romania and
Republic of Moldova). Three concepts were identified
through the prism of which in the reference legisla-
tions was defined the notion of offence: substantial or
material concept, formal concept and substantial-for-
mal concept. These models were determined by the so-
cial interests that formed the object of the legal-crim-
inal protection in the corresponding period of the
development of society.

Keywords: offence, punishment, social danger,
illegality.

Introducere. Principala sarcind a po-
liticii penale o constituie identificarea si de-
scrierea faptelor ce constituie infractiuni si
determinarea pe aceastd baza a pedepselor
aplicabile in privinta persoanelor care le sa-
varsesc. O premisa absolut necesara pentru
realizarea acestei sarcini o constituie stabili-
rea si buna intelegere a conceptului infracti-
unii.

Notiunea generica a infractiunii cu-
prinde trasaturile esentiale comune tuturor
faptelor penale si nu doar numai a unora
dintre ele sau numai a unor categorii ale
acestora. Infractiunea este cea mai impor-
tanta institutie a dreptului penal, deoarece
reglementdrile din cadrul ei se rasfrang asu-
pra tuturor normelor incriminatoare din sis-

Introduction. The main objective of
the criminal policy is the identification and
description of the facts that constitute the
offences and determination on this basis of
the penalties applicable in relation to the
persons that commit them. An absolutely
necessary prerequisite for the execution of
this objective is the establishment and good
understanding of the concept of offence.

The generic notion of offence compris-
es the essential features common to all crim-
inal offences and not only to some of them or
only to some their categories. An offence is
the most important institution of the crimi-
nal law, because the regulations within it are
applicable to all incriminating norms of the
criminal law system.

In a broad sense, offence is an act of ex-
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temul de drept penal.

In sens larg, infractiunea este un act
de conduitd exterioara a omului, care din
cauza vatamarii ordinii sociale si de drept
este supusi represiunii penale. In sens
restrans, infractiunea se identifica cu o fapta
prejudiciabild concreta, descrisa de legea
penald, pentru care legiuitorul stabileste o
anumitd pedeapsa.

Metode de cercetare. La elaborarea
acestui studiu au fost folosite urmatoarele
metode de cercetare: metoda istorica, meto-
da comparativista de studiere a dreptului si
metoda analizei logice.

Continut de baza. La definirea notiu-
nii de ,infractiune” urmeaza a fi luat in con-
siderare faptul ca aceasta poate fi abordata
din perspectiva mai multor stiinte, juridice
sau nejuridice. Astfel, infractiunea si diferi-
te laturi ale fenomenului criminal formeaza
obiect de studiu a mai multor stiinte, cum ar
fi criminologia, sociologia, psihologia, etiolo-
gia, statistica etc.

Din aceasta perspectiva, infractiunea
reprezinta o realitate complexa cu valente
si exprimari in plan material-obiectiv, soci-
al, moral si juridico-penal. In plan material
obiectiv infractiunea se exprima intotdeauna
printr-un act de conduitd exterioara a omu-
lui, de naturd a produce modificari in lumea
inconjuratoare; in plan uman - ea reprezinta
o exteriorizare a personalitatii infractorului;
in plan social - se manifesta ca o reactie ne-
gativa antisociala aptd de a pune in pericol
sau a leza valorile ei si conditiile de existen-
ta ale societatii; in plan moral - infractiunea
presupune intotdeauna o negare a regulilor
de comportare general admise de majori-
tatea celorlalti membri ai societatii; in plan
juridico-penal - ea reprezinta o incalcare a
ordinii de drept penale [1, p.113].

In acest sens se poate retine ca
dintre diferitele aspecte ale fenomenului
infractiunii, numai aspectul juridic formea-
za obiect de cercetare pentru stiinta drep-
tului penal, celelalte fiind studiate in cadrul

ternal behaviour of man that due to the dis-
turbance of social order and of law is subject
to criminal repression. In a restricted sense,
offence is identified with a concrete preju-
dicial action, described by the criminal law,
for which the legislator establishes a certain
punishment.

Methods of research. The following
methods of research were used at the elabo-
ration of this study: historical method, com-
parative method of study of law and method
of logical analysis.

Basic content. At the definition of the
notion of offence is to be taken into account
the fact that it can be approached from the per-
spective of several sciences, legal or non-legal.
Thus, offence and different sides of criminal
phenomenon form the object of study of sev-
eral sciences, such as criminology, sociology,
psychology, aetiology, statistics, etc.

From this perspective, offence repre-
sents a complex reality with valences and ex-
pressions in material-objective, social, moral
and legal-criminal terms. In the objective-ma-
terial terms - offence is expressed always
through an act of external conduct of man,
capable of producing modifications in the
surrounding world; in the human terms - it
represents an externalization of the personal-
ity of offender; in social terms - it manifests
itself as a negative antisocial reaction capable
of endangering or damaging its values and
conditions of existence of society; in the mor-
al terms - offence implies always a negation of
the rules of general behaviour admitted by the
majority of other members of society; in the
legal-criminal terms - it represents a violation
of the criminal law order [1, p.113].

In this sense it can be noted that of dif-
ferent aspects of the phenomenon of offence,
only the legal aspect forms an object of re-
search for the science of criminal law, others
being studied within other sciences. Howev-
er, at the elaboration of the notion of offence,
all aspects of the phenomenon of offence and
data provided by the disciplines that study
them are taken into account.

The legal definition of offence is deter-



altor stiinte. Cu toate acestea, la elaborarea
notiunii de infractiune se tine seama de toate
aspectele fenomenului infractiunii si de da-
tele furnizate de disciplinele care le studiaza.

Definirea juridica a infractiunii este
determinata de tipul istoric si de regimul po-
litic existent in respectiva societate, care de-
termina interesele protectiei juridico-penale,
adica valorile sociale si relatii sociale exis-
tente pe langa aceste valori supuse protectiei
penale.

In general, sunt cunoscute trei concep-
te fundamentale de definire a infractiunii:

- conceptul substantial sau material;

- conceptul formall,

— conceptul substantial - formal.

Potrivit conceptului substantial, la baza
definirii infractiunii sta raul pe care aceasta il
produce pentru societate. Trasatura de baza
a infractiunii o constituie periculozitatea
acesteia pentru societate si pentru ordinea
stabilitd de catre aceasta.

Un asemenea concept de abordare a
infractiunii a fost promovat in momentul
formarii Uniunii Sovietice.

De exemplu, in C. pen. al Republicii
Sovietice Federative Socialiste Ruse (RSFSR)
din 1922, infractiunea era definita dupa cum
urmeaza: ,Infractiunea este orice actiune sau
inactiune social-periculoasd, care atenteaza
la bazele ordinii sociale si juridice sovietice,
stabilite de puterea muncitorilor si taranilor
in perioada de tranzitie la puterea comunis-
ta” [2, p. 26].

Se poate constatat ca la definirea in-
fractiunii in C.pen. al URSS din 1922 nu se
punea accent pe ilegalitatea faptei, ci doar
pe pericolul social al acesteia, ca trasatura
substantiald sau materiald a infractiunii. In-
cadrarea unei fapte ca infractiune era fun-
damentatd pe ideea prejudicierii oranduirii
sovietice sau a ordinii stabilite de puterea
muncitoare i cea tdrdneasca. Mai tarziu
aceasta notiune a fost implementata in toate
Codurile penale ale republicilor ce intrau in
componenta URSS.
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mined by the historical type and by the po-
litical regime existing in the corresponding
society that determines the interests of the
legal-criminal protection, i.e. the social val-
ues and social relations existing in addition
to these values subject to criminal protection.

In general, three fundamental concepts
of the definition of offence are known:

— substantial or material concept;

— formal concept;

— substantial - formal concept.

According to the substantial concept,
on the basis of the definition of the offence
lies the evil that it produces for the society.
The basic feature of the offence constitutes
its danger for the society and for the order
established by it.

Such a concept of the approach to of-
fence was promoted at the moment of the
formation of the Soviet Union.

For example, in the Criminal Code of
the Russian Soviet Federative Socialist Re-
public (RSFSR) of 1922, the offence was de-
fined as follows: “Offence is any social-dan-
gerous action or inaction that violates the
basis of the Soviet social and legal order es-
tablished by the power of workers and peas-
ants during the period of transition to the
communist power” [2, p. 26].

It can be found that at the definition of
the offence in the Criminal Code of the USSR
of 1922 the emphasis was not put on the ille-
gality of the action, but only on its social dan-
ger, as a substantial or material feature of the
offence. The classification of an offence as a
crime was based on the idea of damaging the
Soviet order or the order established by the
labour and peasant power. Later this notion
was implemented in all the Criminal Codes of
the republics that were members of the USSR.

This manner of the approach of the no-
tion of offence was the result of the profound
socio-economic and ideological changes that
took place in the context of the formation
of the Union of Soviet Socialist Republics
(USSR). The Commissioner for Justice D.I.
Kurtki, the author of the project of the Crim-
inal Code of the RSFSR of 1922, mentioned
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Acest mod de abordare a notiunii de
infractiune era rodul profundelor schimbari
social-economice si ideologice ce se produ-
ceau in contextul formarii Uniunii Republi-
cilor Sovietice Socialiste (URSS). Comisarul
pentru justitie D.I. Kurtkii, autorul proiectu-
lui C.pen. RSESR din 1922, mentiona ,,....no-
tiunea de infractiune reprezinta un concept
de bazd ce fundamenteaza toate reglementa-
rile juridico-penale” [2, p. 26].

O notiune similard a infractiunii a fost
consacrata si in C.pen. al RSFSR din 1926,
in care la art. 6 se prevedea: ,Se considera
social-periculoasd (infractiune) orice fapta
care pune in pericol oranduirea sovietica sau
ordinea de drept stabilita de puterea mun-
citoare si taraneasca pe perioada trecerii la
puterea comunista” [3, p. 39].

Prin acest concept, infractiunea se
identifica cu o fapta social-periculoasa si nu
cu o ilegalitate penald, fapt ce justifica aplica-
rea legii penale prin analogie.

Initial, Republica Sovietica Socialis-
ta Moldoveneasca (RSSM), constituita pe 2
august 1940 ca republicd unionald a marelui
imperiu sovietic, nu a avut propria legisla-
tie penald, pe teritoriul acesteia aplicandu-se
Codul penal al Republicii Sovietice Socia-
liste Ucrainene (RSSU) din 1927. Aplicarea
temporard a legislatiei penale ucrainene pe
teritoriul RSSM a durat pana la adoptarea
si punerea in vigoare a Codului penal din
24.03.1961. De mentionat ca notiunea de
infractiune prevazuta la art. 4 din C.pen. al
RSSU din 1927 [3, p. 84] era o reproducere
fidela a notiunii de infractiune prevazute la
art. 6 din C.pen. al RSFSR.

Examinand notiunea de infractiune
consacrata in C.pen. al RSFSR din 1922 si
din 1926, se poate concluziona ca principala
trasatura ce le caracteriza era elementul sub-
stantial, adica pericolul pe care aceste fapte
il prezentau pentru puterea sovietica. Notiu-
nea de infractiune era produsul luptei dintre
clase care se producea in societate in acele
vremuri. Prin urmare, orice infractiune, in-

“.... the notion of offence represents a basic
concept that bases all legal-criminal regula-
tions” [2, p. 26].

A similar notion of offence was covered
also in the Criminal Code of the RSFSR of
1926, in which in the art. 6 the following were
stipulated: “It is considered social-dangerous
(offence) any action that endangers the Soviet
arrangement or the law order established by
the labour and peasant power during the tran-
sition to the communist power”. [3, p. 39].

Through this concept the offence is
identified with a social-dangerous action and
not with a criminal illegality, the fact that
justifies the application of the criminal law
by analogy.

Initially, the Moldavian Soviet Socialist
Republic (MSSR), established on August 2™,
1940 as a union republic of the great Soviet
empire, did not have its own criminal law, on
its territory being applied the Criminal Code
of the Ukrainian Soviet Socialist Republic
(USSR) of 1927. Temporary application of
the Ukrainian criminal law on the territory
of the MSSR lasted until the adoption and
enforcement of the Criminal Code of March
24™, 1961. It should be mentioned that the
notion of the offence provided in the art. 4 of
the Criminal Code of the USSR of 1927 [3, p.
84] was a faithful reproduction of the notion
of offence provided in the art. 6 of the Crim-
inal Code of the RSFSR.

Examining the notion of offence cov-
ered in the Criminal Code of the RSFSR of
1922 and of 1926, it can be concluded that the
main feature that characterized them was the
substantial element, i.e. the danger that these
actions presented for the Soviet power. The
notion of offence was the product of the class
struggle that took place in the society at that
time. Therefore, any offence, irrespective of
its nature, was considered, first of all, as be-
ing an action that impinged on the labour or
peasant power installed for the passage of the
society to the socialist or communist regime.
This political desire, i.e. the installation and
maintenance of the Soviet power, oriented
all the legal-criminal regulations that were



diferent de natura acesteia, se considera, in
primul rind ca fiind o fapta care atenta la pu-
terea muncitoreasca sau taraneasca instalata
pentru trecerea societatii la regimul socialist
sau la cel comunist. Acest deziderat politic,
adica instalarea §i mentinerea puterii sovieti-
ce, orienta toate reglementarile juridico-pe-
nale ce erau adoptate pe timpuri.

Dupa cum afirma distinsul penalist A.
Piontkovski, in cunoscuta sa lucrare ,,Uce-
nie o prestuplenie”, recunoasterea unei fapte
drept infractiune in perioada trecerii societa-
tii de la un stat capitalist la unul socialist este
determinata de interesele clasei muncitoare,
iar in perioada trecerii de la un stat socialist
la unul comunist - de interesele intregului
popor, care se afla sub conducerea clasei
muncitoare a partidului comunist. Totodata,
acelasi autor a sesizat ca definirea infractiunii
in societatea socialista ca faptd social pericu-
loasd de clasd poate duce la solutii contradic-
torii. Orice infractiune atenteaza la interese-
le de clasa si orice infractor este dugman al
poporului. Acest lucru insa poate influenta
negativ activitatea instantelor de judecata in
sensul amplificarii fenomenului represiv [2,
p- 41].

Potrivit conceptului formal de definire
a infractiunii, se face abstractie de caracterul
social, fapta penala (infractiunea) fiind con-
siderata cu prioritate ca fiind un fenomen ju-
ridic. Printr-un asemenea mod de abordare
este reflectatd, in mod exclusiv, infatisarea
juridica a faptei penale (incriminarea si pe-
deapsa). In aceastd acceptiune, infractiunea
nu este altceva decat o fapta prevazuta si pe-
depsita de legea penala.

In baza acestui model de definire a
infractiunii, stiinta penala are menirea de
a aborda fenomenul criminal numai din
unghiul si limitele incriminarii si sanctionarii
sale, subordondndu-si preocuparile unui
legalism sever, singurul de natura a asigura
o protectie juridica eficienta individului
contra unor posibile abuzuri ale autoritatilor
executive sau judecatoresti. Conceptia
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adopted in those times.

As stated the distinguished criminalist
A. Piontkovski, in his well-known work Uce-
nie o prestuplenii, the recognition of an action
as an offence during the period of the tran-
sition of the society from a capitalist state to
a socialist one is determined by the interests
of the working class, and during the period of
the transition from a socialist state to a com-
munist one - the interests of the whole people
that are under the leadership of the working
class of the communist party. At the same
time, the same author pointed out that the
characterization of the offence in the social-
ist society as a dangerous social action of class
can lead to contradictory solutions. Every of-
fence impinges upon the interests of class and
every offender is the enemy of people. This,
however, can influence negatively the activity
of the courts in the sense of the amplification
of the concerned phenomenon [2, p. 41].

According to the formal concept of the
definition of offence, it is made the abstrac-
tion from the social character, the criminal
action (offence) being considered with prior-
ity as a legal phenomenon. By such a manner
of approach is reflected exclusively the legal
appearance of the criminal action (incrim-
ination and punishment). In this sense, the
offence is nothing more than an action pro-
vided and punished by the criminal law.

On the basis of this model of the defini-
tion of offence, criminal science aims to ap-
proach the criminal phenomenon only from
the angle and limits of its incrimination and
sanctioning, subordinating its concerns to
a severe legalism, the only one of nature to
provide an effective legal protection to an in-
dividual against some possible abuses of the
executive or judicial authorities. The formal
concept orientates the criminal legislation
towards a precise regulation not only of the
conditions of incrimination, but also of those
for the execution of punishments [1, p. 114].

Criminal legislation that approaches
this legislative model, either they do not de-
fine the notion of offence, the objective being
entrusted to the criminal doctrine, or define
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formald orienteaza legislatia penala spre o
reglementare precisa nu numai a conditiilor
de incriminare, dar si a celor de executare a
pedepselor [1, p. 114].

Legislatiile penale care abordeaza acest
model legislativ, fie cd nu definesc notiunea
de infractiune, sarcina revenindu-i doctrinei
penale, fie ca o definesc prin nuantarea ca-
racterului ilegal si al pasibilitatii de pedeapsa
penala.

Modelul formal de reglementare a in-
fractiunii a fost unul propriu si pentru le-
gislatia romaneasca antebelica si interbelica.
Astfel, in C.pen. al Roméniei din 1864 si din
1934 nu era prevazuta o notiune legald a in-
fractiunii. In dispozitiile preliminare se pu-
nea accent doar pe caracterul ilegal al faptei
penale. De exemplu, potrivit art. 2 C.pen. al
Romaniei din 1864: ,Nici o infractiune nu se
va pedepsi, daca pedepsele nu vor fi fost ho-
tarate inaintea savarsirii sale” [4], iar potrivit
art. 1 C.pen. al Romaniei din 1936: ,,Nimeni
nu poate fi pedepsit pentru o fapta, care, in
timpul cand a fost savarsita, nu era prevazu-
ta de lege ca infractiune si nici condamnat
la alte pedepse sau supus la alte masuri de
siguranta, decat acelea pe care le prevede
legea” [5].

Conceptul formal al infractiunii este
implementat si in legislatia penala in vigoare
a Romaniei, adicd in C.pen. din 2009. Astfel,
potrivit art. 15 alin. (1): , Infractiunea este
fapta prevazuta de legea penalad, savarsita
cu vinovatie, nejustificata si imputabila
persoanei care a savarsit-o”.

Prin urmare, la definirea infractiunii
in C.pen. din 2009, legiuitorul roman, spre
deosebire de C.pen. din 1968, a renuntat la
pericolul social ca trasatura de baza a infrac-
tiunii. Astfel, la stabilirea conceptului s-a ti-
nut cont de traditiile dreptului penal roma-
nesc din perioada interbelica si de legislatiile
penale europene, care in majoritatea cazuri-
lor definesc infractiunea in baza conceptului
formal.

In acelasi sens, pot fi aduse drept

it by shading of the illegal nature and of the
liability of criminal punishment.

The formal model of the regulation of
offence was an appropriate one also for the
Romanian pre-war and inter-war legislation.
Thus, in the Criminal Code of Romania of
1864 and of 1934 there was not provided a le-
gal notion of offence. In the preliminary dis-
positions was put the emphasis only on the
illegal nature of the criminal action. For ex-
ample, according to the art. 2 of the Criminal
Code of Romania of 1864: “No offence shall
be punished, unless the punishments have
been decided before its commission” [4], and
according to the art. 1 of the Criminal Code
of Romania of 1936: “No one can be pun-
ished for an action that during the time when
it was committed was not provided by law
as an offence, nor condemned to other pen-
alties or subject to other security measures,
than those provided by law” [5].

The formal concept of the offence
is implemented also in the criminal law in
force of Romania, i.e. in the Criminal Code
of 2009. Thus, according to the art. 15 para-
graph (1): “Offence is an action provided by
the criminal law, committed with guilt, un-
justified and imputable to the person that
committed it”.

Therefore, at the definition of the of-
fence in the Criminal Code of 2009, the Ro-
manian legislator, unlike the Criminal Code
of 1968 renounced the social danger as a
basic feature of the offence. Thus, at the es-
tablishment of the concept there were taken
into account the traditions of the Romani-
an criminal law of the interwar period and
of the European criminal legislations that in
most cases define the offence on the basis of
the formal concept.

In the same sense, other criminal legis-
lations that approach the formal concept of
the definition of offence also can be brought
as examples. Thus, according to the art. 111-
2 of the Criminal Code of France, “The law
determines offences and contraventions, as
well as punishments that can be applied in
relation to offenders”, and according to the



exemple si alte legislatii penale care abordeaza
conceptul formal de definire a infractiuni.
Astfel, potrivit art.111-2 C.pen. al Frantei,
»Legea determina infractiunile si contraven-
tiile, precum si pedepsele ce pot fi aplicate in
privinta faptuitorilor”, iar conform art.111-3
C.pen. al Frantei: ,,Nimeni nu poate fi supus
pedepsei pentru o infractiune sau o contra-
ventie elementele careia nu sunt stabilite de
legea penala” [6]. Desi nu defineste infractiu-
nea, legiuitorul francez evidentiaza doua tra-
saturi formale ale infractiunilor - ilegalitatea
si pasibilitatea de pedeapsd.

In conformitate cu art. 1 C.pen. al Sue-
diei: ,,In calitate de infractiune este recunos-
cutd fapta, determinata de prezentul Cod sau
de alte legi ori statute, pentru care este preva-
zutd o pedeapsa penald” [7].

In paragraful 1 din C.pen. al Germaniei
se prevede ca ,,Fapta poate fi pedepsita doar
daca pasibilitatea de pedeapsa a fost stabilita
anterior de catre lege” [8].

Potrivit art. 1 alin. (1) C.pen. al Belgiei:
»Incilcirile pe care legea le sanctioneazd cu
pedeapsa penala constituie infractiuni” [9].
Din aceasta ultima prevedere legala reiese ca
trasatura de bazd a infractiunii o constituie
pedeapsa penala, care la randul ei poate fi
stabilitd doar de legea penala, marcandu-se
astfel si ilegalitatea faptei.

In dreptul penal englez nu este
formulata o notiune legald a infractiunii. In
viziunea majoritatii dintre autorii englezi,
din punct de vedere legal este imposibil de a
formula o notiune ce ar cuprinde toate acti-
unile sau inactiunile cu caracter infractional.

Totusi in doctrina penala engleza ma-
joritatea autorilor o abordeaza in baza con-
ceptului substantial-formal. Astfel, se consi-
dera ca infractiunea reprezintd actiunea sau
inactiunea care provoaca o dauna societatii si
care este interzisa de legea sub amenintarea
aplicarii pedepsei aplicate de catre stat [10].

Intr-o altd acceptiune mai largd se
considera ca infractiunea sau fapta penala
o constituie dauna, interzisa de lege, efectul
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art. 111-3 of the Criminal Code of France:
“No one shall be liable to punishment for
an offence or a contravention the elements
of which are not established by the criminal
law” [6]. Although it does not define the of-
fence, the French legislator highlights two
formal features of offences: illegality and
punishability.

According to the art. 1 of the Crimi-
nal Code of Sweden: “As an offence it is rec-
ognized an action determined by the given
Code or by other laws or statutes, for which
a criminal punishment is provided” [7].

In paragraph 1 of the Criminal Code of
Germany, it is stipulated that “An action can
be punished only if punishability has been
previously established by the law” [8].

According to the art. 1 paragraph (1)
of the Criminal Code of Belgium: “Infringe-
ments sanctioned by the law with criminal
punishment constitute offences” [9]. From
this last legal provision results that the basic
feature of the offence is the criminal punish-
ment that in its turn can be established only
by the criminal law, thus being marked also
the illegality of the offence.

In the English criminal law a legal no-
tion of offence is not formulated. In the view
of most English authors, from a legal point
of view it is impossible to formulate a gener-
ic notion that would include all criminal ac-
tions or inactions.

However, in the English criminal doc-
trine most authors approach it on the basis
of the substantial-formal concept. Thus, it is
considered that offence represents an action
or inaction that causes damage to society and
that is prohibited by law under the threat of
the application of the punishment imposed
by the state [10].

In another broader definition it is con-
sidered that offence or criminal action is
constituted by damage, prohibited by law,
the main effect of which consists in the fact
that if the offender is detained and liable to
criminal punishment, being able to be pros-
ecuted criminally in the order provided by
law in the name of the state and if will be
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principal al careia consta in aceea cd daca in-
fractorul este retinut si pasibil de pedeapsa
penala, putand fi urmarit penal in ordinea
prevazutd de lege in numele statului si daca
va fi recunoscut vinovat i se va putea aplica o
anumita pedeapsa [11, p. 1].

Conceptul substantial-formal imbina
doua elemente de baza care stau la definirea
genericd a infractiunii. Elementul material,
prin care in notiunea generala de infractiu-
ne se include precizarea cd aceasta reprezinta
un pericol social, adica este o fapta care adu-
ce atingere si tulburd ordinea sociala consti-
tuita. Elementul formal, prin care conduita
ilegala este introdusa in prevederile legii pe-
nale, adica supusa incriminarii $i pentru care
legea penali prevede o anumita sanctiune. In
plus, conceptul material-formal mai poate
include si aspectul uman-moral al infractiu-
nii, cerand ca fapta sa fie comisa cu vinovitie.

Acest model de reglementare a notiu-
nii de infractiune este specific pentru tarile
din fostul spatiu ex-sovietic, care includ fos-
tele republic unionale ale URSS si fostele sta-
te socialiste (Bulgaria, Polonia etc.).

Daca initial in URSS la baza notiunii
legale a infractiunii a stat conceptul substan-
tial, ulterior aceasta a evoluat sub aspectul
nuantarii, pe de o parte, a ilegalitatii faptei,
iar pe de alta parte, a diversificarii valorilor
sociale supuse protectiei penale, alternativ cu
cele legate de ideologia sovietica.

Astfel, in C. pen. model al URSS din
1958, in norma definitorie a infractiunii s-a
mers pe calea diversificarii valorilor suscep-
tibile de a fi vatamate prin comiterea aces-
teia. La art. 7 se statua: ,Infractiunea este
fapta social-periculoasa prevazuta de legea
penala (actiunea sau inactiunea), care aten-
teaza la oranduirea sociald si statala sovieti-
ca, sistemul socialist economic, proprietatea
socialista, personalitatea, la drepturile politi-
ce, de munca si alte drepturi ale cetatenilor,
precum si alte fapte ilegale social-periculoase
care atenteaza la oranduirea socialista preva-
zute de legea penala” [2, p. 32].

convicted, a certain punishment may be im-
posed on him/her [11, p. 1].

The substantial-formal concept com-
bines in itself two basic elements that lie at
the generic definition of the offence. The ma-
terial element, by which in the general notion
of the offence is included the indication that
it represents a social danger, i.e. is an action
that harms and disturbs the constituted social
order. The formal element, by which the ille-
gal conduct is introduced in the provisions of
the criminal law, i.e. subject to incrimination
and for which the criminal law provides a cer-
tain sanction. In addition, the material-formal
concept may include also the human-moral
aspect of the offence, demanding that the of-
fence be committed with guilt.

This model of regulation of the notion
of offence is specific to the countries of the
former ex-Soviet area that include the former
union republics of the USSR and the former
socialist states (Bulgaria, Poland, etc.).

If initially in the USSR on the basis of
the legal notion of offence was the substan-
tial concept, subsequently it evolved under
the aspect of shading, on the one hand, the il-
legality of the action, and on the other hand,
the diversification of social values subject to
criminal protection, alternatively with those
related to Soviet ideology.

Thus, in the model of the Criminal
Code of the USSR of 1958, in the defining
norm of the offence there was followed the
path of the diversification of values likely to
be injured by its commission. In the art. 7
was stated: “Offence is the social-dangerous
action provided by the criminal law (action
or inaction) that impinges upon the Soviet
social and state system, economic socialist
system, socialist property, personality, polit-
ical, labour and other rights of the citizens, as
well as other social-dangerous illegal actions
that impinges upon the socialist order pro-
vided by the criminal law” [2, p. 32].

A similar notion of the offence was pro-
vided also in the art. 7 of the Criminal Code
of MSSR of 1961, according to which: “Offence
is the socially dangerous action (action or in-



O notiune similara a infractiunii era
prevazuta si la art. 7 din C.pen. al RSSM din
1961, potrivit caruia: ,, Infractiunea este fapta
social periculoasa (actiunea sau inactiunea)
prevazuta de legea penala, ce atenteaza la or-
dinea sociala a URSS, la sistemul ei politic si
social, proprietatea socialista, personalitate,
drepturile politice, de muncd, patrimoniale
si alte drepturi si libertati ale cetétenilor, pre-
cum si alte fapte social periculoase prevazu-
te de legea penald ce atenteaza la ordinea de
drept socialista” [12, p. 9].

Dupa destramarea URSS si formarea
R. Moldova ca stat independent si suveran,
aceasta notiune a fost supusa unui amenda-
ment legislativ, fiind reformulata dupa cum
urmeaza: ,,Se considera infractiune fapta (ac-
tiune sau inactiune) social-periculoasa, care
atenteaza la viata si sanatatea persoanei, la
drepturile si libertatile cetatenilor, la propri-
etate, la oranduirea de stat, la sistemul politic
si economic, precum si alte fapte social-peri-
culoase prevazute de legea penald” [13].

Conceptul substantial-formal a stat la
baza definirii infractiunii si in Romania so-
cialistd. In C.pen. al Republicii Socialiste Ro-
mania (RSR) din 1968, la art. 17 cu denumi-
rea marginald de ,Trasaturile infractiunii”,
era formulata urmatoarea notiune legald a
infractiunii: ,Infractiunea este fapta care
prezinta pericol social, savarsita cu vinovatie
si prevazuta de legea penala” [14, p.11]. Din
aceasta notiune rezulta urmatoarele trasaturi
esentiale ale infractiunii: pericolul social; vi-
novatia si ilegalitatea penala.

In prezent, acest model de formulare a
infractiunii in legea penala s-a pastrat in mai
multe state din fostul lagar socialist.

Spre exemplu, in conformitate cu art.
9 alin. (1) C.pen. al Bulgariei din 2001: ,,In-
fractiunea constituie fapta social periculoasa
(actiunea sau inactiunea), care este comisa
cu vinovatie si declarata de lege ca fiind pe-
depsibila”. Potrivit alin. (2) al aceluiasi arti-
col: ,Nu constituie infractiune fapta care desi
formal intruneste semnele unei infractiuni
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action) provided by the criminal law that im-
pinges upon the social order of the USSR, its
political and social system, socialist property,
personality, political, labour, patrimonial rights
and other rights and freedoms of the citizens,
as well as other socially dangerous facts provid-
ed by the criminal law that impinges upon the
order of socialist law” [12, p. 9].

After the disintegration of the USSR
and the formation of the Republic of Mol-
dova as an independent and sovereign state,
this notion was subjected to a legislative
amendment, being reformulated as follows:
“It is considered an offence a socially dan-
gerous action (action or inaction) that im-
pinges upon life and health of person, rights
and freedoms of citizens, property, state sys-
tem, political and economic system, as well
as other socially dangerous actions provided
by the criminal law” [13].

The substantial-formal concept was
the basis of the definition of offence also in
socialist Romania. In the Criminal Code of
the Socialist Republic of Romania (SRR) of
1968, in the art. 17 with the marginal name
“Features of offence”, was formulated the
following legal notion of the offence: “Of-
fence is the action that presents social dan-
ger, committed with guilt and stipulated by
the criminal law” [14, p. 11]. From this no-
tion resulted the following essential features
of the offence: social danger; guilt and crim-
inal illegality.

At present, this model of formulation of
offence in the criminal law has been preserved
in several states of the former socialist camp.

For example, in accordance with the
art. 9 paragraph (1) of the Criminal Code of
Bulgaria of 2001: “Offence constitutes the so-
cially dangerous action (action or inaction)
that is committed with guilt and declared by
the law as being punishable”. According to
paragraph (2) of the same article: “It does
not constitute an offence the action that al-
though formally comprises the signs of an
offence punished by the law, but that due
to its lack of importance is not socially dan-
gerous or if the social danger is clearly insig-
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pedepsite de lege insa care datoritd lipsei sale
de importanta nu este social periculoasa sau
daca pericolul social este in mod vadit nein-
semnat” [15]. Pot fi evidentiate patru trasaturi
definitorii ale infractiunii: fapta social-pericu-
loasa; fapta savarsitd cu vinovatie; fapta este
ilegala si fapta este pedepsita de lege.

In conformitate cu art. 1 paragraf. 1
C.pen. al Poloniei: ,,Raspunderii penale poa-
te fi supusa doar persoana care a savarsit o
fapta interzisa sub amenintarea aplicarii pe-
depsei penale ce este stabilita de legea in vi-
goare la momentul comiterii faptei”. Potrivit
paragraf. 2 al aceluiasi articol: ,Nu constituie
infractiune fapta interzisa, prejudiciul social
al cdreia este neinsemnat” [16]. Din prima
prevedere a legii reiese ilegalitatea si pasibili-
tatea de pedeapsa, iar din cea de a doua, pe-
riculozitatea faptei.

In legislatia penald a Federatiei Ruse
conceptul material-formal al infractiunii este
specificat la art. 14 alin. (1) C.pen.: ,,Prin in-
fractiune se intelege savarsirea cu vinovatie a
unei fapte social periculoase, interzise de le-
gea penala sub amenintarea pedepsei”. Potri-
vit alin. (2) al aceluiasi articol: ,,Nu constituie
infractiune actiunea (inactiunea), care desi
formal intruneste semnele unei infractiuni
prevazute de prezentul Cod, insa care dato-
rita lipsei de importanta nu prezintd pericol
social” [18].

Conceptul material-formal al infracti-
unii este consacrat si in alte legislatii penale
ale fostelor republici unionale, cum ar fi: C.
pen. al Ucrainei [art. 11]; C. pen. al Belaru-
sului [art. 11]; C. pen. al Kazahstanului [art.
10 alin. (2)] etc.

Este de mentionat cd unele dintre fos-
tele republici unionale au abandonat con-
ceptul material-formal al infractiunii, consa-
crandu-1 pe cel formal. De exemplu, potrivit
art. 7 alin. (1) C.pen. al Estoniei: ,Infracti-
unea este fapta prevazuta de prezentul Cod,
actiunea sau inactiunea, care este sanctionata
in ordine penala” [20].

In legislatia penald a R. Moldova,

nificant” [15]. Four defining features of the
offence can be highlighted: social-dangerous
action; action committed with guilt; action is
illegal and action is punished by law.

According to the art. 1 paragraph 1
of the Criminal Code of Poland: “Only the
person that committed a prohibited action
under the threat of the application of the
criminal punishment that is established by
the law in force at the moment of the com-
mission of the action can be subject to the
criminal liability”. According to paragraph 2
of the same article “It does not constitute an
offence the forbidden action, the social dam-
age of which is insignificant” [16]. From the
first provision of the law results the illegality
and punishability, and from the second the
dangerousness of the action.

In the criminal legislation of the Russian
Federation the material-formal concept of the
offence is specified in the art. 14 paragraph (1)
of the Criminal Code: “By offence it is under-
stood the commission with guilt of a socially
dangerous action, prohibited by the criminal
law under the threat of punishment”. Accord-
ing to paragraph (2) of the same article: “It
does not constitute the offence the action (in-
action) that although meets formally the signs
of an offence provided by the given Code, but
which due to the lack of importance does not
present a social danger” [18].

The material-formal concept of the of-
fence is covered also in other criminal legis-
lations of the former Union republics, such
as: Criminal Code of Ukraine [art. 11]; Crim-
inal Code of Belarus [art. 11]; Criminal Code
of Kazakhstan [art. 10 par. (2)] etc.

It is worth mentioning that some of the
former Union republics abandoned the mate-
rial-formal concept of the offence, establish-
ing the formal one. For example, according to
the art. 7 paragraph (1) of the Criminal Code
of Estonia: “Offence is the action provided by
the given Code - action or inaction, - that is
sanctioned in the criminal order” [20].

In the criminal legislation of the Re-
public of Moldova, the substantially formal
notion of the offence is provided in the art.



notiunea substantial formald a infractiunii
este prevazuta la art. 14 C. pen.: ,,Infractiunea
este o fapta (actiune sau inactiune) prejudici-
abild, prevazuta de legea penala, savarsita cu
vinovatie si pasibila de pedeapsa penala”. Po-
trivit alin. (2) al aceluiasi articol: ,,Nu consti-
tuie infractiune actiunea sau inactiunea care,
desi, formal, contine semnele unei fapte pre-
vazute de prezentul cod, dar, fiind lipsita de
importantd, nu prezinta gradul prejudiciabil
al unei infractiuni” [21].

Concluzii. In lumina celor prezentate
mai sus, se poate concluziona, ca in spatiul
romanesc (Romania si R. Moldova), notiu-
nea de infractiune a evoluat in baza a doua
concepte legislative:

- substantial-formal, caracteristic re-
gimului sovietic, in care, in afara de caracte-
rul ilegal al faptei penale, se pune accent si
pe substanta sociala a infractiunii, $i anume
susceptibilitatea acesteia de a aduce o vata-
mare in adresa intereselor sociale protejate
de stat. Din perspectiva modelului material-
formal notiunea de infractiune a fost definita
in C.pen. al RSSM din 1961 si in C.pen. al
RSR din 1968. Acest concept este pastrat si in
C.pen. al R. Moldova din 2002;

- formal, este caracteristic C.pen. al
Romaniei din 1864 si 1936 in care se punea
accent doar pe caracterul juridic al infracti-
unii, determinat de ilegalitatea faptei, adica
prevederea acesteia in legea penala. Acest mo-
del de definire a infractiunii este consacrat si
in actualul C.pen. al Romanei din 2009.
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